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Ira  Andrews,  administrator  of  Martin  Andrews'  Estate,  v. 
The  Town  of  Moretown. 

Prcictice. 

It  is  the  dnijr  of  the  oonrt  to  gabmit  to  the  Jnry  erory  material  iarae  raiaed  by  the  evidenoe 

En  the  eaae. 
If  there  !■  any  evidence  tending  to  show  that  the  parties  to  aoontraot  might  haye  understood 

It  in  a  partloolar  way,  it  is  not  error  for  the  oonrt,  but  rather  their  duty,  to  submit  it  to  the 

jnry  to  find  whether  they  did  so  understand  it. 

Assumpsit  for  a  town  bounty.  Plea,  the  general  issue,  and 
trial  by  jury,  March  term,  1872,  Peck,  J.,  presiding. 

The  intestate  enlisted  to  the  credit  of  the  defendant,  oh  the  31st 

of  March,  1864,  under  a  contract  made  by  his  father,  the  plaintiff, 

with  Charles  Liscomb,  one  of  the  defendant's  selectmen,  that  he 

should  have  a  bounty  of  two  hundred  dollars,  and  as  much  more 
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as  the  town  paid  any  one  else.  •  Liscomb  said  to  the  plaintiff  at 
the  time  the  contract  was  made,  '*  You  will  get  more  than  two 
hundred  dollars  bounty,  because  we  have  got  to  pay  what  other 
folks  do,  and  we  have  got  to  have  the  men."  There  was  nothing 
in  the  testimony  which  limited  the  contract  to  the  payment  of  two 
hundred  dollars,  and  as  much  more  as  the  town  paid  to  fill  the 
then  existing  call  upon  the  town  for  men.  Under  a  warning  of 
May  24, 1864,  "to  see  if  the  town  will  instruct  the  selectmen  to  pro- 
cure volunteers  to  fill  the  deficiency  on  the  draft,  and  also  to  fill 
the  quota  on  the  present  call,"  the  town  voted  on  the  6th  of  June, 
1864,  "  to  accept  the  ten  men  already  furnished  by  the  selectmen," 
and  instructed  the  selectmen  "  to'  procure  volunteers  enough  to  fill 
the  next  requisition  of  the  government,  if  they  in  their  judgment 
shall  think  it  best."  ^t  the  time  said  contract  was  made,  the  de- 
fendant's need  for  men  was  upon  its  quota  under  the  call  of 
March  14,  1864,  upon  which  quota  the  intestate  applied.  The 
town  paid  as  high  as  seven  hundred  dollars  for  men  under  a  future 
call ;  but  there  was  no  evidence  that  it  paid  over  two  hundred  dol- 
lars under  the  call  of  March  14th.  The  plaintiff  claimed  to  re- 
cover sev«n  hundred  dollars,  less  the  two  hundred  dollar  bounty 
paid  to  the  intestate.  The  court  charged  the  jury,  among  other 
things  not  excepted  to,  that  it  was  for  them  to  find  how  the  parties 
understood  the  contract  at  the  time  it  was  made ;  that  if  they  mu- 
tually understood  that  the  intestate  was  to  have  two  hundred  dol- 
lars, and  only  so  much  more  as  the  town  paid  any  one  else  to  go 
upon  the  then  existing  call  upon  the  town  for  men,  the  plaintiff 
could  not  recover ;  to  which  the  plaintiff  excepted. 

ffeaton  ^  Reed  and  T.  J,  Deavitt^  for  the  plaintiff. 

The  contract  was  to  pay  the  intestate  as  much  as  the  town  should 
pay  anybody,  without  reference  to  any  particular  call.  The  court 
should  have  so  instructed  the  jury  as  matter  of  law.  There  was 
nothing  t6  be  submitted  to  the  jury. 

Randall  ^  Duravtj  for  the  defendant. 

The  case  comes  clearly  within  Wrisley  v.  Waterhuryy  42  Vt. 
228,  and  Bucklin  v.  Sudbury,  43  Vt.  700. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  plaintiff's  evidence,  which  was  the  onlj  evidence 
in  the. case  upon  the  point  on  which  the  exception  arises,  was, 
*'*'  that  the  agreement  was  that  the  town  would  pay  his  son  Martin 
(the  intestate)  a  bounty  of  two  hundred  dollars,  and  if  they  paid 
anybody  else  any  more,  they  would  pay  his  son  Martin  just  as  much 
as  they  paid  anybody ;  that  Liscomb  (the  selectman  with  whom  the 
trade  was  made)  said  at  the  same  time  to  the  witness, '  you  will 
get  more  than  two  hundred  dollars  bounty  because  we  have  got  to 
pay  what  other  folks  pay,  and  Ve  have  got  to  have  the  men.' " 
The  town  was  raising  men  at  that  time  to  fill  a  quota  of  ten  men, 
and  had  given  its  selectmen  authority  to  raise  the  men  necessary 
to  fill  the  quota.  There  was  nothing  in  the  testimony  stating  the 
contract  that,  in  terms,  limited  it  to  the  payment  of  two  hundred, 
dollars,  and  as  much  more  as  the  town  should  pay  to  fill  the  then 
existing  call  upon  the  town  for  men. 

Was  it  error  for  the  court,  under  this  state  of  the  testimony,  to 
submit  to  the  jury  to  find  whether  the  parties  to  the  contract  mutu- 
ally understood  that  the  payment  of  more  than  two  hundred  dollars 
depended  upon  whether  the  town  should  pay  more  than  that  sum  to 
fill  the  then  existing  call  upon  the  town  for  men  ?  The  answer  to  this 
question  depends  upon  whether  there  was  any  evidence  tending  to 
show  that  the  parties  to  the  contract  might  have  so  understood  it.  If 
there  was  any  evidence  having  such  a  tendency,  it  was  not  only 
not  error  for  the  court  to  submit  that  issue  to  the  jury,  but  it 
would  have  oeen  error  in  the  court  not  to  have  submitted  it  to  the 
jury.  It  is  clearly  the  duty  of  the  court,  by  repeated  decisions 
in  this  state,  and  elsewhere,  to  submit  to  the  jury  e^ery  material 
issue  raised  by  the  evidence  in  the  case.  We  think  the  facts,  that 
there  was  no  other  call  then  pending,  that  the  selectmen  were  only 
authorized  to  raise  men  to  fill  the  then  existing  call,  which  was 
probably  known  to  the  plaintiff,  and  the  language  used  by  las- 
comb,  "  we  have  got  to  pay  what  other  folks  pay,  and  we  have  got 
to  have  the  men"  evidently  referring  to  the  ten  men  which  the 
town  was  then  called  upon  to  raise,  all  tended  to  show  that  the 
parties  might  have  understood  that  the  obligation  of  the  town  to 
pay  the  intestate  more  than  two  hundred  dollars  depended  upon 
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whether  the  town  paid  any  other  person  more  than  that  sum  to  fill 
the  then  existing  call.  It  was  altogether  uncertain  whether  any 
further  call  for  men  would  be  made  upon  the  town.  It  was  quite 
improbable  that  the  parties  would  have  entered  into  a  contract 
wliich  they  understood  the  selectmen  had  no  authority  to  enter 
into. 
Judgment  affirmed. 


John  W.  Clark  v.  J.  B.  Wells. 
Trover.     Conditional  Sale:     Property  by  Accession. 

H.  bought  a  stage-waKon  of  B.  upon  condition  that  it  sboold  remain  B.'s  till  paid  for.  The 
plaintiff  repaired  it  for  H.  by  supplying  new  wheels  and  patting  in  new  iron  axlee.  H. 
wrongfully  took  it  firom  the  plaintiff's  possession  without  paying  for  repairs.  A  few  days 
thereafter,  the  plaintiff  took  H.'s  note  for  the  repairs,  with  an  agreement  that  the  "  run- 
ning part'*  of  said  wagon  should  remain  his  till  said  note  was  paid.  H.  nerer  paid  B.  for 
the  wagon,  but  the  plaintiff  knew  nothing  of  B.'s  claim.  B.,  knowing  the  wagon  had  been 
repaired,  but  not  knowing  by  whom,  took  it  liack  from  H.  and  sold  It  to  the  defendant, 
who  knew  nothing  of  the  plaintiff's  claim  till  long  after  his  purchase.  UeU,  that  the 
plaintiff  could,  maintain  trover  for  said  wheels  and  axles. 

Trover  for  the  running  part  of  a  stage- wagon.  Plea,  the  gen- 
eral issue,  and  trial  by  the  court,  September  term,  1871,  Peck,  J., 
presiding. 

Harrington  purchased  said  wagon  of  Bridgman,  upon  condition 
that  it  should  remain  Bridgman^s  property  till  paid  for.  After 
Harrington  had  had  it  awhile,  he  took  it  to  the  plaintiff's  shop 
for  repairs,  and  the  plaintiff  repaired  it  by  adding  new  wheels 
and  new  iron  axles  in  place  of  the  old  ones,  and  attached  the 
same  thereto  by  means  of  the  old  clips  and  nuts.  The  old  axle 
stocks  were  used  on  the  new  axles.  Except  as  aforesaid,  the 
wagon  remained  the  same  as  when  purchased  by  Harrington.  Af- 
ter it  was  repaired,  Harrington  took  it  from  the  plaintiff's  shop 
without  the  plaintiff's  knowledge  or  consent.  A  few  days  there- 
after, the  plaintiff  saw  Harrington,  and  took  his  note  for  the 
amount  of  said  repairs,  with  an  agreement  thereunder  written 
that  the  ''  running  part"  of  said  wagon  should  be  and  remain  the 
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property  of  the  plaintiff  until  said  note  was  paid.  The  plaintiff 
had  no  knowledge  of  Bridgman's  claim,  was  unacquainted  with 
Harrington, — who  was  in  fact  unworthy  of  credit, — ^knew  nothing 
of  his  pecuniary  ability,  and  would  not  have  permitted  him  to 
take  the  wagon  from  his  shop  without  paying  for  the  repairs,  had 
he  known  when  he  came  for  it ;  and  the  plaintiff  never  acquiesced 
in  his  taking  it  as  he  did,  but  always  intended  to  enforce  his  lien 
thereon,  or  retain  title  to  the  wheels  and  axles  furnished  by  him  ; 
and  the  court  found  that  the  plaintiff  never  parted  with  his  title 
thereto. 

After  the  wagon  was  repaired,  Bridgman,  never  having  been 
paid  therefor,  knowing  it  had  been  repaired,  but  not  knowing  by 
whom,  and  having  no  knowledge  of  the  plaintiff's  claim,  took  it 
back  from  Harrington,  and  sold  it  to  the  defendant,  who  had  no 
knowledge  of  the  plaintiff's  claim  till  long  after  his  purchase. 
The  iron  axles  put  in  by  the  plaintiff  could  easily  be  detached  from 
the  axle  stocks  without  injury  to  any  part  of  the  wagon.  The 
court  rendered  judgment  for  the  plaintiff  for  the  value  of  the  wheels 
and  axles  furnished  by  him  as  aforesaid ;  to  which  the  defendant 
excepted. 

C.  E.  Heathy  for  the  defendant. 

This  is  not  a  case  of  confusion  of  goods.  1  Hilliard  on  Torts, 
550 ;  HaseUine  v.  Stockwell,  30  Me.  237  ;  Bryant  v.  Ware,  lb. 
295.  Nor  a  commixture  of  goods.  But  it  is  rather  a  case  of  re- 
pairs of  the  wagon,  and  of  a  substitution  of  some  new  parts  for 
old  parts  which  had  been  taken  out  and  converted  by  the  plaint- 
iff without  the  knowledge  or  consent  of  the  real  owner.  The 
question  arises  between  the  bona  fide  purchaser  of  the  running 
part  of  the  wagon  and  the  plaintiff,  who  took  away  the  old  run- 
ning part  without  the  knowledge  or  consent  of  the  true  owner,  and 
substituted  the  new,  upon  which  he  claims  a  lien  by  virtue  of  a 
pretended  conditional  sale  by  a  third  person.  Mont.  Liens,  86, 
and  Appendix,  99.  Harrington  had  no  right  to  destroy  the  old 
wagon,  or  any  part  of  it,  nor  could  he  give  that  right  to  another. 
lb.  68 ;  HUcox  v.  Oreenwood,  4  Esp.  174.  Neither  had  he  any 
ownership,  as  against  Bridgman  or  the  defendant,  of  any  part  of 
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the  wagon,  whethor  old  or  new,  for  Bridgman's  lien  run  on  the 
whole  of  it.  It  was  the  same  wagon  after  the  repairs  that  it  was 
before.     Its  identity  was  not  thereby  destroyed. 

Heatan  ^  Beedj  for  the  plaintiff. 

Harrington  wrongfully  took  the  wagon  from  the  plaintiff's  pos- 
session, and  no  right  accrued  to  him  thereby,  or  to  any  one  else, 
except  upon  paying  for  the  repairs.  SUsbury  v.  M'Coan^  3 
Oomst.  379, 390,  and  Hill's  notes,  881-2-3.  The  doctrine  of  con- 
fusion and  accession  applies  only  in  cases  of  fraud  of  the  one 
making  the  confusion.  Ryder  v.  Hathaway y  21  Pick.  298 ;  Pratt 
v.  Bryant  et  al,  20  Yt.  333.  But  here  there  has  been  no  confu- 
sion, and  no  accession.  The  property  can  be  easily  distinguished 
and  separated.  Hence  no  change  of  property  has  taken  place. 
Story  Bailm.  §40;  2  Kent  Com.  364-5.  This  was  a  conditional 
sale,  and  not  a  lien  of  a  workman  for  work  on  the  thing  bailed. 
No  question  can  therefore  arise  as  to  the  lien.     Story  Bailm.  §440. 

The  opinion  of  the  court  was  delivered  by 

Rbdpibld,  J.  This  action  is  trover  for  the  alleged  conversion 
of  the  wheels  and  axles  of  a  wagon. 

The  case  shows  that  a  stage-wagon  was  sold  by  Bridgman  to 
Harrington,  with  the  condition  that  said  wagon  was  to  remain 
the  property  of  said  Bridgman  until  the  price  was  paid ;  and  that 
the  purchase  money  was  never  paid.  That,  afterwards,  at  the  in- 
stance of  Harrington,  plaintiff  repaired  said  wagon  by  substitut- 
ing new  wheels  and  axles,  for  the  old. 

That  Harrington  took  the  wagon,  thus  repaired,  from  plaintiff's 
shop,  without  his  knowledge  or  consent.  Afterwards,  Harrington 
gave  his  note  to  the  plaintiff  for  such  repairs,  with  the  condition 
and  agreement  that  the  running  part  of  said  wagon  should  re- 
main the  property  of  the  plaintiff  until  said  note  was  paid.  Bridg- 
man thereafter  took  possession  of  the  wagon,  with  the  new  gear 
added  by  plaintiff,  and  sold  it  to  the  defendant,  without  knowledge 
of  plaintiff's  claim. 

The  defendant  is.  a  bona  fide  purchaser  without  notice  of  any 
right  or  equity  on  the  part  of  the  plaintiff.     The  plaintiff's  lien 
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for  repairs  upon  the  wagon  was  personal,  and  was  waived  by  al- 
lowing the  wagon  to  go  back  into  Harrington's  possession,  and 
taking  his  note  for  the  repairs,  and  security  upon  the  parts  of  the 
wagon  supplied  by  himself.  He  must,  therefore,  stand  upon  the 
eantract  between  himself  and  Harrington. 

We  think  the  ordinary  repairs  upon  a  personal  chattel,  such  as 
making  new  bolts,  nuts,  thills,  and  the  like,  become  accretions  to, 
and  merge  in,  the  principal  thing,  and  become  the  property  of  the 
general  owner.  But  in  this  case,  the  wheels  and  axles  constitute 
the  ruTming  part  of  the  wagon.  They  could  be  followed,  identi- 
fied, severed  without  detriment  to  the  wagon,  and  appropriated  to 
other  use  without  loss.  The  plaintiff  was  the  owner,  and  never 
parted  with  the  property.  He  had  the  right  to  resume  possession 
when  Harrington  failed  to  pay  the  note.  The  property  remained 
in  him  as  perfectly  as  if,  in  the  exigency  of  a  broken  wheel,  or 
axle,  he  had  loaned  them  for  temporary  use.  Without  question- 
ing the  main  position  of  defendant's  counsel,  we  think  under  the 
facts  stated  in  this  case,  the  property  in  those  wheels  and  axle  con- 
tinued in  the  plaintiff,  and  that  an  action  lies  for  the  conversion. 

Judgment  affirmed. 


The  Fbee  Press  Association  v.  George  Nichols,  secretary 

OP  STATE,   AND    WHITMAN  Q.   FbRMN,  STATE  AUDITOR. 

Mandamus.  Construction  of  Statutes.  No.  61  of  the  Acts  of  186T. 

The  proYisionfl  of  No.  61,  of  tho  acts  of  1867,  entitled  "An  act  relAting  to  State  printing/' 
^hioh  relate  to  adyertising  for  sealed  proposals  for  said  printing,  are  mandatory. 

Bat  the  reqolrementB  or*said  act  which  relate  to  the  time  when  said  sealed  proposals  must 
he  deposited  in  the  offioe  of  the  Secretary  of  State,  were  not  intended  as  a  limitation  of 
power  npon  the  part  of  the  oflSoers  therein  named  in  examining  and  acting  apon  proposals. 

The  writof  mandamus  is  sabject  to  the  legal  and  equitable  discretion  of  the  court,  and  ought 
not  to  be  issued  in  oases  of  doubtAil  right. 

Petition  for  mandamus.  The  petition  alleged  that  on  the  first 
week  in  June,  1872,  George  Nichols,  secretary  of  state,  adver- 
tised in  one  weekly  newspaper  in  each  county  where  one  was  pub- 
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lished,  for  sealed  proposals  for  printing  certain  state  documents,  and 
set  out  said  advertisement  in  hcec  verba^  which,  after  stating  that 
sealed  proposals  were  thereby  invited  for  printing  certaiin  state 
documents,  naming  them,  and  the  form  and  style  of  the  same,  and 
when  the  same  were  to  be  completed,  but  not  slating  the  time  when 
said  proposals  must  be  deposited  in  the  office  of  the  secretary 
of  state,  read  as  follows :  ^^  Details  of  contracts  will  be  governed 
in  all  particulars  by  the  provisions  of  No.  61  of  the  acts  of  1867, 
to  which  parties  interested  are  respectfully  referred.  Blank  pro- 
posals for  bids  will  be  furnished  at  once  to  parties  desiring  to  en- 
ter into  contract  for  any  part  of  this  wort.  The  right  to  reject 
all  or  any  proposals,  as  may  be  deemed  for  the  interest  of  the 
state,  is  hereby  reserved."  The  petition  further  alleged,  that  the 
relator,  and  others,  applied  to  said  secretary  for  blank  proposals 
in  accordance  with  said  advertisement,  which  were  furnished  them, 
and  the  same  were  set  out  in  hoec  verba,  and  contained,  among 
other  things,  the  following :  "  Parties  desiring  to  propose  for  the 
contract  of  any  portion  or  all  of  the  work  herein  designated,  are 
requested  to  fill  all  necessary  blanks  and  Forward  the  same  on  or 
before  the  second  Monday  in  July,  to  the  secretary  of  state, 
Montpelier,  Vermont,  marked,  *  Proposals  for  State  Printing  ;'  " 
that  the  relator,  on  or  before  the  10th  day,  being  the  second  Mon- 
day, of  July,  1872,  deposited  in  the  office  of  said  secretary,  a 
.sealed  proposal  for  the  printing  of  said  documents,  and  the  same 
was  set  out  in  hcec  verba  ;  that  Gamp  &  Gummings,  of  Newport, 
Vt.  on  or  before  said  10th  day  of  July,  deposited  in  the  office  of 
said  secretary  their  sealed  proposal  for  printing  a  part  only  of 
said  documents,  and  the  substance  of  said  proposal  was  set  out, 
and  wherein  it  differed  from  the  relator's  proposal ;  that  no  other' 
proposals  for  said  printing,  or  any  part  thereof,  were  deposited  ki 
the  office  of  said  secretary  on  or  before  said  10th  day  of  July,  by 
any  person. 

The  petition  further  alleged,  that  it  therefore  became  and  was 
the  duty^f  said  secretary,  and  of  Whitman  G.  Ferrin,  state  au- 
ditor, on  the  third  Monday  of  said  July,  at  one  o'clock  in  the  af- 
ternoon, at  the  office  of  said  secretary,  according  to  the  statute  in 
such  case  made  and  provided,  to  publicly  open  and  examine  said 
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sealed  proposals  so  as  aforesaid  deposited  in  the  office  of  said  sec- 
retary, and  none  others,  and  therefrom  to  select  and  accept  the 
one  most  advantageous  to  the  state,  and  to  at  once  notify  the  party 
making  such  proposal  of  its  acceptance,  and  close  the  contract,  and 
require  and  take  a  sufficient  bond  for  the  performance  thereof; 
but  that  the  respondents  refused  so  to  do,  but,  on  the  contrary 
thereof,  at  the  time  and  place  last  aforesaid,  proceeded  to  exam- 
ine, in  addition  to  said  sealed  proposals,  divers  unsealed  proposals 
for  said  printing,  which  were  not  deposited  in  the  office  of  said 
secretary  until  after  said  10th  day  of  July,  and  not  until  said  third 
Monday  of  July,  and  accepted  one,  or  more,  of  said  last  named 
proposals,  and  refused  to  accept,  either  the  proposal  of  the  rela- 
tor, or  of  the  said  Camp  &  Gummings,  although  especially  re- 
quested by  the  relator  at  the  time  and  place  last  aforesaid,  to 
confine  their  examination  of  proposals  to  those  deposited  in  the 
office  of  said  secretary  on  or  before  the  said  10th  day  of  July  as 
aforesaid,  and  to  accept  therefrom  the  one  most  advantageous  to 
the  state,  and  to  at  once  notify  the  party  making  the  same  of  such 
acceptance,  and  require  and  take  a  bond  for  the  performance  of 
the  contract,  which  the  respondents  refused  to  do.  The  relator 
prayed  for  a  writ  of  mandamus  to  issue  against  the  respondents,  ^ 
commanding  them  as  stated  in  the  opinion. 

The  answer  admitted  the  truth  of  all  the  allegations  of  fact  in 
said  petition,  except  it  denied  that  the  proposals  of  Willard  & 
Wheelock,  hereinafter  mentioned,  were  unsealed  at  any  time  prior 
to  their  examination  as  hereinafter  stated,  and  alleged,  among 
other  things  not  necessary  to  be  stated,  that  since  the  passage  of 
said  act  of  1867,  it  had  always  been  customary  and  the  practice 
to  receive  and  act  upon  all  bids  and  proposals  received  by  the 
secretary  of  state  before  the  time  fixed  by  said  act  for  opening 
and  examining  the  same,  and  that  it  was  so  understood  by  a  major- 
ity of  bidders ;  that  on  the  morning  of  July  8, 1872,  J.  W.  Whee- 
lock, of  Montpelier,  of  the  firm  of  Willard  <fe  Wheelock,  made 
out  and  sealed  written  proposals  for  all  of  said  printing,  and  re- 
paired therewith  to  the  office  of  the  said  secretary  in  Montpelier, 
which  was  in  charge  of  G.  W.  Wing,  Deputy  Secretary  of  State, 
(the  said  secretary  residing  at  Northfield,  where  he  also  had  an 
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office,)  and  there  inquired  whether  his  said  proposals  should  be  sent 
to  said  secretary  at  Northfield,  or  deposited  there  with  said  dep- 
uty,  and  that  said  deputy  told  him  to  keep  them  and  deliver  them 
to  said  secretary  when  he  saw  him  at  Montpelier ;   that  relying 
thereon,  said  Wheelock  did  keep  said  proposals,  sealed  as  they 
then  were,  until  the  morning  of  the  third  Monday  of  July  afore- 
said, when  he  delivered  the  same  to  said  secretary,  at  Montpelier ; 
that  the  firm  of  J.  &  J.  M.  Poland,  of  Montpelier,  had  obtained 
state  printing  before  the  year  1872,  and  had  made  proposals  whit^h 
had  been  accepted,  and  in  former  years  said  secretary  had  inform- 
ed them  that  they  need  not  present  their  proposals  until  the  day 
fixed  for  opening  and  examining  proposals,  and  that  said  Polands, 
each  year  after  the  passage  of  said  act,  in  common  with  a  large 
majority  of  bidders  under  said  act,  and  acting  under  the  direct  in- 
foriAation  of  said  secretary,  delayed  presenting  their  proposals 
until  the  day  of  the  opening  thereof,  and  in  the  year  1872,  relying 
upon  such  information,  and  upon  said  practice,  delayed  presenting 
their  proposals  for  said  printing  till  the  said  third  Monday  of  July, 
at  one  o'clock  in  the  afternoon,  at  which  time  they  presented  their 
proposals  to  said  secretary  in  his  office  in  Montpelier,  inclosed  in 
an  envelope,  but  not  sealed.     The  answer  further  alleged,  that  at 
the  time  and  place  last  aforesaid,  the  respondents  proceeded  to 
open  and  examine  all  proposals  received  as  aforesaid  up  to  that 
time,  and  then  and  there  awarded  a  portion  of  said  printing  to  the 
said  Polands,  and  the  remainder  thereof  to  the  said  Willard  & 
Wheelock,  the  lowest  bidders  therefor,  and  at  once  closed  the  con- 
tract with  each  of  them  according  to  said  act.      The  answer  fur- 
ther alleged,  that  said  advertisement  did  not  comply  with  said  act, 
in  that  it  did  not  state  various  matters  required  therel^y  to  be  stat- 
ed therein,  and  especially  in  that  it  did  not  state  that  said  propo- 
sals must  be  deposited  in  the  office  of  said  secretary  on  or  before 
the  said  10th  day  of  July,  and  insisted  that  therefore  all  proceed- 
ing thereunder  were  void,  and  that  the  bidders  acquired  no  right 
thereunder ;  and  also  alleged  that  the  proposal  of  the  relator  was 
materially  altered  by  the  relator,  with  the  consent  of  said  secre- 
tary, by  reducing  the  price  of  binding,  after  the  same  was  opened 
and  examined  as  aforesaid  on  said  third  Monday  of  July,  whereby 
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snid  proposal  became  and  was  a  new  proposal,  unsealed,  and  not 
deposited  in  the  office  of  said  secretary  on  or  before  said  10th  day 
of  July,  and  that  the  relator's  original  proposal  was  thereby  in 
effect  withdrawn.  The  answer  further  alleged  that  the  relator  de- 
posited no  bond  with  said  secretary  on  or  before  the  first  day  of 
August,  1872,  as  required  by  said  act,  and  insisted  that  the  re- 
.  spondents  had  the  right  to  reject  any  or  all  proposals,  as  might 
be  deemed  for  the  interest  of  the  state,  and  that  they  had  the  dis- 
cretion under  the  provisions  of  said  act,  to  accept  the  proposals 
most  advantageous  to  the  state,  whether  the  same  were  deposited 
on  or  before  said  10th  day  of  July,  or  not  until  the  time  fixed  for 
opening  and  examining  the  same,  and  whether  sealed  or  not.  It 
was  admitted  that  the  matters  of  fact  alleged  in  said  petition  were 
true,  except  as  to  the  alleged  interview  between  the  said  Whee- 
lock  and  said  Wing,  and  as  to  the  proposals  of  the  said  Willard 
&  Wheelock  being  and  remaining  sealed  until  opened  by  the  sec- 
retary of  state,  which  said  last  named  allegations  the  testimony 
on  the  part  of  the  defendants  tended  to  prove.  It  was  also  ad- 
mitted that  the  saving  to  the  state  by  the  acceptance  of  the  propo- 
sals of  the  said  Polands  and  of  the  said  Willard  &  Wheelock,  was 
two  thousand  dollars. 

Wm,  0-,  Shqw^  for  the  relator. 

I.  The  act  relating  to  state  printing  (No.  61  of  1867)  is  man- 
datory upon  the  auditor  and  secretary  of  state,  and  requires  them 
to  open  and  examine  only  such  sealed  proposals  as  have  been  de- 
posited by  the  10th  of  July,  and  from  them  aide  to  accept  the  one 
most  advantageous  to  the  state.  While  they  are  granted  full 
discretion  in  respect  to  which  proposal  is  the  most  advantageous^ 
a  discretion  with  which  no  court  will  interfere  by  mandamus, 
they  have  no  discretion  in  regard  to  the  extent  of  their  juris- 
diction, or  the  proposals  they  are  .to  examine  and  select  from. 
While  the  language  of  the  first  section  literaUy  refers  only  to 
the  requirement  of  the  advertisement^  there  can  be  no  doubt  that 
the  Legislature  intended  to  require  that  the  proposals  themselves 
should  be  deposited  by  that  time.  Otherwise  they  would  not  have 
commanded  the  secretary  to  publish  an  advertisement  requiring 
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that  the  proposals  "  mu9t "  be  deposited  by  that  day.  The  re- 
quirement of  the  advertisement  is  the  requirement  of  the  law. 
The  language  of  the  second  section,  '^said  sealed  proposcds^^^ 
renders  the  question  certain,  by  indicating  that  the  proposals  to  be 
examined  are  those  mentioned,  or  referred  to,  in  the  first  section. 
Neither  in  the  first  section,  nor  elsewhere  in  the  act,  is  there  any 
provision  for  furnishing  proposals  at  all,  except  in  the  regulations 
for  the  terms  of  the  advertisement,  and  the  order  that  tlie  printing 
shall  be  done  under  the  regulations  of  the  act.  All  the  authority 
for  depositing  proposals,  is  therefore  contained  in  the  first  section, 
and  there  can  be  no  doubt  that  the  ])roposals  embraced  'by  that 
section,  are  proposals  deposited  by  the  10th  of  July.  The  re- 
mainder of  the  law  is  not  in  the  least  inconsistent  with  this  view, 
but  confirms  it,  both  in  the  second  section  in  the  use  of  the  words, 
"  said  proposals,"  and  in  the  third  section  by  the  words,  *'  the  next 
best  proposal  in  accordance  with  the  provisions  of  this  act.'^  If 
the  auditor  and  secretary  examine  and  select  from  proposals 
deposited  after  the  10th  of  July,  they  not  only  do  so  without  any 
authority,  but  also  expressly  violate  the  law  upon  that  subject. 
The  evident  object  of  the  law  favors  this  construction.  The  leg- 
islature thought  that  economy,  thoroughness,  .and  despatch  in 
the  public  printing,  would  be  subserved  by  a  regular  system^  throw- 
ing it  open  to  general  competition,  giving  all  parties,  both  near  to 
and  remote  from  the  capital,  a  fair  and  equal  chance,  and  prevent- 
ing the  awarding  oflBcer  from  exercising  any  favoritism ;  and  to 
accomplish  this  object,  the  Legislature  prescribed  a  system  of 
sealed  bids,  to  be  deposited  by  a  fixed  period  anterior  to  the  day 
of  decision.  The  provision  as  to  the  time  of  depositing  the  pro- 
posals, is  no  less  imperative  than  the  one  requiring  the  proposals 
to  be  sealed.  If  the  awarding  board  can  dispense  with  the  one, 
they  can  disregard  the  other,  as  indeed  they  have  in  this  case,  in 
receiving,  examining,  and  accepting  the  bid  of  the  Messrs.  Poland. 
The  provision  in  regard  to  what  bids  the- board  shall  Examine 
is  of  the  very  essence  of  this  act.  It  relates  to  their  Jurisdiction. 
It  is  more  than  a  mere  mode  of  procedure,  or  the  appointment  of 
a  tin.e.  Provisions  of  the  latter  kind  ar^  frequently  held  direc- 
tory, but  clauses  which  are  fundaTnental  to  the  statute,  which  are 
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the  essence  of  the  thing  sought,  which  confer  jurisdiction,  are 
always  imperative.  No  law  exists  besides  the  statute  of  1867, 
which  makes  any  provision  for  the  public  printing — and  without 
this  statute  none  can  be  legally  done.  As  the  sole  authority  for 
having  any  public  printing  done,  is  found  in  this  act,  the  provis- 
ion about  what  proposals  shall  be  examined,  seems  to  be  a  lim- 
itation of  jurisdiction,  and  not  merely  directory.  While  a  statute 
regulating  the  details  of  procedure  in  an  election,  the  counting 
and  certifying  of  votes,  or  such  matters,  might  be  held  to  be  di- 
rectory, no  such  construction  could  bo  put  upon  a  statute  pre- 
scribing from  what  class  of  men,  or  from  what  locality,  an  officer 
should  be  chosen.  BriggtiY.  Georgia^  15  Vt.  61.  Statutory  re- 
quisitions are  deemed  directory  only  when  they  relate  to  some 
immaterial  matter,  where  a  compliance  is  a  matter  of  convenience 
rather  than  substance.  People  v.  Schermerhom^  19  Barb.  558. 
If  a  statute  imposes  a  duty  and  gives  the  means  of  performing 
that  duty,  it  must  be  held  to  be  mandatory.  Veazie  v.  China^  50 
Me.  518. 

II.  If  the  law  is  mandatory,  the  remedy  by  petition  for  writ 
of  mandamus  is  the  proper  one.  Richard  v.  Wheeler^  2  Aik.  369 ; 
People  V.  Cortelyou^  36  Barb.  164;  Griffith  y.  Cochrane ^  5  Binn. 
103 ;  Delaney  v.  Goddin^  12  Grat.  266 ;  Ex  parte  Cayhendoll^  6 
Cow.  52;  State  v.  Hcuttings^  10  Wis.  518;  Citizens^  Bank  v. 
Wrighty  6  Ohio  State,  318  ;  People  v.  Contractmg  Boards  20 
Howard,  (N.  Y.)  212.  It  does  not  follow,  even  if  the  statute  is 
directory  merely — that  is,  that  the  disregard  of  its  provisions 
would  not  render  the  acts  of  the  board  entirely  void — that  a  sea- 
sonable petition  for  a  writ  of  mandamus  to  compel  them  to  follow 
even  the  directory  provisions,  would  not  be  granted. 

III.  The  form  of  the  advertisement  is  substantially  in  accord- 
ance with  the  law.  It  refers  to  the  law  itself  for  details — and  so 
the  form  of  the  statute  becomes  part  of  the  advertisement.  But 
the  neglect  of  the  secretary  to  comply  with  the  law  in  respect 
to  the  advertisement,  cannot  excuse  the  examining  board  from 
obeying  the  other  provisions  of  the  statute.  One  error  does 
not  legalize  another.  The  law  is  conclusively  presumed  to  be 
known  by  every  one  ;  and  the  bidders  would  be  governed  by  it  in 
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making  their  proposals ;  and  those  who  complied  with  the  law 
could  not  be  deprived  of  the  rights  given  them  by  that  law,  on  ac- 
count of  the  neglect  of  the  secretary. 

IV.  The  erroneous  practice  of  the  board  in  186S,  1869,  and 
1870,  in  receiving  bids  after  the  10th  of  July,  has  no  effect  either 
upon  the  duty  of  the  board,  or  the  rights  of  the  bidders. 

•V.  Neither  is  the  statute  nullified^  nor  the  rights  of  bidders 
under  it,  lost,  because  the  board  neglected  to  do  their  duty  on  the 
third  Monday  of  July.  If  it  was  their  duty  to  obey  the  law  on 
that  day,  that  duty  still  continues,  notwithstaading  that  day  has 
passed.  Within  the  general  purpose  of  the  statute  there  is  still 
ample  time  to  exercise  their  judgment  upon  the  proper  subject- 
matter,  and  secure  the  seasonable  execution  of  the  state  printing. 
•  Suppose  the  board  had  entirely  refused  to  act  on  the  third  Mon- 
day of  July,  would  not  tl^e  court  grant  a  mandamus  to  compel 
them  to  act  after  that  time  ?  People  v.  Supervisors  of  Ohenanffo^ 
4  Seld.  318. 

VI.  The  petitioner  had  no  occasion  to  file  any  bond  until  its 
proposal  had  been  accepted  and  notice  to  that  effect  given  to  it. 

VII.  The  alteration  of  the  petitioner's  proposal,  after  it  had 
been,  with  the  other  proposals,  opened  and  examined,  by  a  reduc- 
tion in  the  price  of  binding,  does  not  affect  the  case. 

VIII.  The  proposals  of  Willard  &  Wheelock  wei-e  not  depos- 
ited in  the  office  of  the  secretary  of  state  until  the  15th  of  July. 
What  took  place  between  Wheelock  and  Wing,  was  not  equiv- 
alent to  a  deposit.  The  law  provides,  in  effect,  that  the  proposal 
must  be  so  deposited  by  the  10th  of  July.  This  imperative  re- 
quirement of  the  law  could  not  be  waived  by  the  secretary  or  au- 
ditor, much  less  by  the  deputy  secretary. 

IX.  Even  though  the  relator  may  have  a  right  of  action  agaii)st 
the  members  of  the  examining  board  for  their  neglect  of  duty, 
(which  is  uncertain,)  yet  the  remedy  by  such  an  action  is  of  such 
doubtful  and  uncertain  character,  and  so  different  in  its  results 
from  that  given  by  mandamus,  and  so  entirely  inadequate,  as  not 
to  supersede  the  latter  remedy.  3  Bl.  Com.  110  ;  People  v.  Meady 
24  N.  Y.  120 ;  McColhugh  v.  Mayor  of  Brooklyn,  23  Wend.  468 ; 
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People  V.  Supervi%oT9  of  Columbia  Co.  10  Wend.  363 ;   Strong^ 
Petitionary  20  Pick.  497. 

Reaton  ^  Reed^  for  the  respondents. 

I.  The  act  of  1867  is  peculiar.  It  requires  the  advertisement 
to  state  the  time  of  depositing  the  proposals.  It  does  not  require 
the  proposals  to  be  deposited  at  that  time.  It  does  not  forbid  their 
being  acted  on,  if  deposited  before  the  opening.  The  construc- 
tion claimed  might  defeat  one  of  the*  most  important  objects  of  the 
law.  But  all  these  provisions  are  for  the  benefit  of  the  state,  and 
confer  no  rights  till  acted  on. 

n.  This  is  not  a  case  where  the  board  has  refused  to  act.  It 
has  acted,  exercised  its  discretion,  decided  and  awarded.  And 
there  is  no  precedent  where  this  writ  has  been  granted  in  such 
case.  People  v.  Contracting  Boards  27  N.  Y.  378 ;  State  v.  Com- 
missionerg  of  Printifig^  18  Ohio  State,  386  ;  St{Ue  v.  Board  of 
Education,  24  Wis.  683. 

in.  Action  under  this  statute,  involves  judicial  decision  and 
discretion,  both  as  to  what  proposals  to  act  upon,  and  as  to  which 
is  most  advantageous  to  the  state.  In  such  cases,  mandamus  does 
not  lie.  Moses  on  Mandamus,  65,  67,  70,  77,  78,  82,  83  ;  Ken- 
dall V.  United  States,  12  Peters,  524 ;  Decatur  v.  Paulding,  14 
Petei-s,  497,  515;  Reeside  v.  Walker,  11  How.  272,  290;  State 
of  Ohio  V.  Chase,  5  Ohio  State,  529 ;  Marhury  v.  Madison,  1 
Cranch,  170  ;   United  States  v.  Guthrie,  17  How.  284. 

IV.  This  is  substantially  a  petition  for  a  mandamus  to  compel 
a  state  officer  to  make  a  contract.  This  has  never  been  allowed. 
Moses  on  Mandamus,  124, 134-5-6  ;  People  v.  Croton  Aq.  Board, 
26  Barb.  240 ;  People  v.  Canal  Board,  13  Barb.  432. 

V.  The  provisions  of  the  statute  as  to  the  time  of  depositing 
the  proposals,  can  be  no  more  than  directory.  Sedg.  Stat.  Law, 
368  et  seq;  Smith's  Com.  670, 679,  680,  and  cases  cited ;  Colt  v. 
Evans,  12  Conn.  243,  254,  and  cases  cited ;  People  v.  Allen,  6 
Wend.  487 ;  People  v.  Supervisors  of  Ulster  Co.  34  N.  Y.  268  ; 
Evans  v.  Chapin,  20  How.  Pr.  289. 

VI.  The  advertisement  itself  is  defective.  And  if  these  state 
officers  cannot  act  lawfully  except  with  the  strictness  required  by 
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the  relator,  then  tlie  whole  proceedings  are  irregular,  and  no  rights 
can  be  acquired  under  them. 

VII.  The  bid  of  the  relator,  as  amended  after  it  was  opened, 
was  not  in  fact  a  better  compliance  with  what  is  claimed  to  be  the 
law  by  the  relator,  than  the  bids  of  Willard  &  Wheelock  and  J, 
&  J.  M  Poland,  on  which  the  state  printing  was  awarded  by  re- 
spondents. 

VIII.  The  issuing  of  this  writ  is  matter  of  judicial  discretion. 
Ex  parte  Fleming^  4  Hill,  581  ;  People  v.  Bowling  and  KeUey^  37 
How.  Pr.  394. 

IX.  It  can  hardly  be  claimed  that  the  relator  has  a  clear  abso- 
lute right  by  the  laws  of  the  land  to  the  object  of  his  prayer.  Peo- 
ple v.  Supervisors  of  Chenango  Co.  1  Kernan,  563,574;  Kellogg 
V.  Page,  44  Vt.  356. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  ThQ  petition  of  the  relator  is  for  a  writ  of  manda- 
mus to  issue  against  the  defendants,  commanding  them  to  examine 
the  sealed  proposals  for  the  state  printing  which  were  deposited  in 
the  oflBce  of  the  secretary  of  state  on  or  before  the  10th  day  of 
July,  1872,  and  none  others,  and  therefrom  to  accept  the  one  most 
advantgeous  to  the  state, ^nd  at  once  thereafter  notify  the  party  ma- 
king such  proposal,  and  close  the  contract  for  said  printing  in  accord- 
ance with  such  propoJ^al  so  accepted,  and  that  such  further  order 
may  be  had  in  the  premises  as  justice  may  require. 

One  of  said  proposals  was  deposited  in  the  oflBce  of  the  secre- 
tary of  stale  by  the  relator,  and  the  object  of  the  relator  is  to  compel 
the  defendants  to  examine  and  act  upon  said  proposal  in  exclusion 
of  all  others  not  so  deposited.  This  petition  was  served  on  the  29th 
of  July,  1872,  and  it  is  admitted  that  the  contracts  for  the  state 
printing  were  awarded  to  J.  &  J.  M.  Poland  and  Willard  & 
Wheelock  on  the  15th  day  of  July,  1872,  at  an  expense  of  at  least 
$2,000  dollars  less  than  the  proposal  made  by  the  relator  and  that 
made  by  Gamp  &  Gummings,  which  were  the  only  ones  that  the  rela- 
tor claims  the  defendants  had  the  right  to  consider  and  act  upon.  If 
the  defendants  had  the  legal  right  to  award  the  contracts,  their 
power  and  authority  over  the  subject  was  exhausted  when  the 
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awards  were  made,  and  this  woald  be  conclusive  of  the  relator's 
right.  In  considering  this  question,  it  becomes  important  to  en- 
quire what  construction  should  be  put  upon  the  act  of  1867  under 
which  the  parties  acted.  The  first  section  requires  that  the 
secretary  of  state,  on  the  first  week  in  June,  shall  advertise  in 
one  weekly  newspaper  in  each  county  where  there  is  one  printed, 
for  sealed  proposals.  This  requirement  is  mandatory  upon  the 
officer.  It  is  positive  and  certain,  and  leaves  nothing  to  his  dis- 
cretion. It  then  provides  that  said  advertisement  shall  state  the 
matter  to  be  printed,  and  the  form  and  style  of  the  same,  and  when 
to  be  completed, -and  that  said  sealed  proposals  must  state  the 
character  of  the  work  proposed  to  be  done,  and  must  be  depos- 
ited in  the  secretary  of  state's  office  on  or  before  the  10th  day  of 
July  thereafter. 

The  second  section  provides  that  on  the  third  Monday  of  July 
in  each  year,  the  secretary  of  state  and  the  auditor  of  accounts 
shall  publicly  open  and  examine  said  sealed  proposals,  and  shall 
accept  the  one  most  advantageous  to  the  state. 

Courts  in  construing  statutes  are  to  give  effect  to  the  intent  of 
the  law-making  power,  and  are  first  to  seek  for  that  intent  in  the 
words  and  language  employed,  and  if  this  is  free  from  ambiguity, 
and  expresses  clearly  the  sense  of  the  framers,  there  is  no  occa- 
sion for  resorting  to  other  means  of  interpretation ;  but  when  the 
sense  is  not  thus  expressed,  the  intent  is  to  be  deduced  from  the 
context,  the  occasion  and  necessity  for  the  law,  the  mischief  felt, 
and  the  object  and  remedy  in  view. 

Previous  to  the  statute  of  1867,  the  secretary  of  state  was  re- 
quired, between  the  first  days  of  June  and  August,  to  receive  pro- 
posals for  printing  such  matter  as  was  required  to  be  published, 
and  was  to  contract  with  such  person  or  persons  as  should  offer 
the  best  terms.  He  was  not  required  to  advertise  for  proposals, 
and  was  constituted  sole  judge  as  to  what  proposals  he  would  re- 
ceive and  act  upon  in  awarding  contracts. 

One  of  the  mischiefs  of  the  law  was  that  there  was  no  compul- 
sory mode  provided  of  giving  general  notice  that  such  contracts 
would  be  made,  and  the  objects  and  remedies  proposed  by  the  act 
of  1867  were,  by  compelling  the  advertisements,  to  induce  compe- 
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tition,  and  thus  secure  the  execution  of  the  work  at  a  reasonable 
price,  and  to  protect  those  who  might  bid  for  the  work  against 
favoritism  by  the  officers  whose  duty  it  would  be  to  award  the 
contracts.  The  principal  object  of  the  law  was  to  benefit  the 
state.  Where  the  terms  of  a  statute  leave  room  for  any  adminis- 
trative discretion  to  be  exercised,  it  cannot  be  interpreted  to  be 
mandatory.  Potter's  Dwarris, '222,  and  note  29.  And  a  statute 
directing  the  mode  of  proceeding  by  public  officers,  is  to  be  deemed 
directory,  and  a  precise  compliance  is  not  to  be  deemed  essential 
to  the  validity  of  the  proceedings,  unless  so  declared  by  statute. 
PeopU  V.  Cook,  8  N,  Y.  67. 

The  requirement  in  the  advertisement  as  to  the  time  when  pro- 
posals were  to  be  deposited  in  the  secretary's  office,  was  not  in- 
tended as  a  limitation  of  power  upon  the  part  of  the  officers  in  ex- 
amining and  acting  upon  proposals.  The  esBence  of  the  thing  re- 
quired to  be  done  by  the  secretary  of  state  and  auditor  of  Accounts 
was,  that  they  should,  on  the  third  Monday  of  July,  accept  the  propo- 
sal most  advantageous  to  the  state.  It  stands  admitted  that  this 
duty  was  performed. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  dis- 
cretion of  the  court,  and  ought  not  to  be  issued  in  cases  of  doubt- 
ful right.  Ltfe  and  Fire  Jnsvrance  Co.  v.  Wilson's  Heirs,  8  Pe- 
ters, 291.  And  in  this  case  we  think  the  writ  should  not.be 
awarded.    The  petition  is  dismissed  with  costs. 


M.  N.  EIent  v.  Mubbat  Buck. 
Deposition,*    Evidence.     Conditional  Sale. 

Notloe  wu  ElTen  to  take  the  deposition  of  Ifn.  J.  V.  Perley.  The  deposition  was  signed 
by  EmUy  A.  Perley,  who  was  the  wifo  of  J.  V.  Perley,  and  the  same  penon  named  in  the 
notice,  which  the  party  notified  knew.  HMf  that  the  deposition  was  not  thereby  ren- 
dered inadmissible. 

The  admission^  of  a  party  are  admissible  against  him. 

The  oonditional  vendor  of  personal  property  oan  reooyer  for  ii^ary  thereto,  although  not 
eotitled  to  the  possession  thereof  at  the  time  of  the  injury. 
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•Tboteb  for  a  mare,  with  a  coant  in  case  to  recover  for  the 
imprudent  management  of  said  mare,  whereby  she  died.  Trial 
by  jury,  September  term,  1871,  Pbck,  J.,  presiding. 

The  plaintiff  claimed  title  to  said  mare  by  virtue  of  a  condi- 
tional sale  thereof  by  him  to  one  J.  Y.  Perley. 

The  court  charged  the  jury,  among  other  things  not  excepted 
to,  that  it  was  not  necessary,  to  entitle  the  plaintiff  to  recover  un- 
der the  count  in  case,  to  show  that  the  plaintiff  was  entitled  to  the 
possession  of  the  mare  at  the  time  of  the  act  and  injury  therein 
complaine^l  of;  and  that  if  the  plaintiff  only  recovered  for  driving 
the  mare  imprudently  after  the  defendant  took  her,  he  could  re- 
cover such  damages  as  the  jury  found  were  the  consequence  of 
such  driving ;  to  which  the  defendant  excepted.  The  other  points 
of  exception  taken  by  the  defendant  appear  in  the  opinion. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  plaintiff  gave  the  defendant  notice  to  be  present 
at  the  taking  of  the  deposition  of  Mrs.  J.  Y.  Perley.  The  depo- 
sition is  signed  by  Emily  A.  Perley.  The  defendant  objected  to 
its  use  for  the  reason  it  was  signed  by  a  different  name  than  the 
one  inserted  in  the  notice  served  on  him.  Emily  A.  Perley  is  the 
^fe  of  J.  Y.  Perley,  and  the  defendant  understood  that  he  was 
notified  to  be  present  at  the  taking  of  her  deposition,  so  that  he 
has  not  l)een  misled  as  to  the  person  whose  deposition  was  to  be 
taken.  The  only  provision  of  the  statute  relating  to  the  notice  to 
be  given  in  such  cases,  Gen.  Stat.  324,  sec.  6,  speaks  of  the 
person  whose  deposition  is  to  be  taken  as  a  '^  witness. "  When 
the  person  whose  deposition  is  to  be  taken  is  clearly  pointed  out 
in  the  notice,  we  think  the  spirit  as  well  as  the  letter  of  the  statute  is 
complied  with.  If  the  person  is  known  and  designated  equally 
well  by  either  of  two  names,  the  party  giving  the  notice  may  use 
whicherer  he  chooses,  and  if  the  witness  prefers  to  sign  the  other 
name  and  does  sign  it  to  the  deposition,  it  will  not  render  the  dep- 
osition inadmissible. 

The  defendant  excepted  to  the  court's  ruling,  allowing  certain 
parts  of  said  deposition  to  be  read  to  the  jury.  No  ground  of 
objection  is  stated  in  the  exceptions,  but  in  the  argument  the  de* 
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fendant  urges  that  those  portions  of  the  deposition  are  inadmissible 
on  the  ground  that  the  deponent  stated  what  others  had  told  her, 
and  not  what  she  saw  or  knew  personally.  The  deponent  says, 
in  the  instances  objected  to,  she  knew  the  facts  she  details  in  one 
instance,  "  because  I  heard  him  (defendant)  and  my  husband  talk 
it  over."  In  another  instance,  the  witness  says,  "  While  at  Mor- 
risville  the  mare  was  fed,  but  refused  to  eat,  as  I  heard.  Mr.  Buck 
and  Mr.  Perley  talked  it  over."  It  is  true  the  witness  stated  what 
she  heard,  and  if  it  had  not  been  what  she  heard  the  defendant 
say,  it  would  have  been  objectionable  as  hearsay,  but  inasmuch  as 
she  heard  it  from  the  defendant,  it  is  admissible  against  him  as  an 
admission.  ^ 

The  defendant  has  made  no  point  in  the  argument  in  regard  to 
his  exception  to  the  charge  of  the  court,  and  we  discover  no  error 
in  that  portion  of  the  charge  to  which  exception  was  taken. 

Judgment  affirmed. 


Solon  S.  Spalding  v.  Town  op  Waitsfield.* 

Soldier*8  Bounty.  * 

The  books  and  records  In  the  offioe  of  the  adjutant  general  of  the  state,  and  not  the  date 
of  muster-in,  control  as  to  who  apply  on  the  quota  of  a  town  under  a  given  oall,  so  as  to 
entitle  them  to  a  bounty  under  the  vote  of  the  town  to  pay  a  bounty  to  those  who  should 
enlist  and  be  credited  to  the  town  on  their  quota  under  such  oaU.  Vide  BudOun  v.  Sudf 
*ury,43Vt.  700. 

AssuMPsrr  to  recover  a  town  bounty.  Plea,  the  general  issue, 
and  trial  by  jury,  March  term,  1870,  Peck,  J.,  presiding. 

October  17, 1868,  the  president  of  the  United  States  called  for 
300,000  men.  The  quota  of  the  town  of  Waitsfield  under  said 
call  was  fifteen  men.  At  a  legal  town  meeting  held  on  the  27th 
November,  1863,  the  town  passed  the  following  resolution : — 

^' Resolved y  1st,  That  the  selectmen  be  instructed  to  pay  by 
"  their  order  on  the  town  treasury  the  sum  or  bounty  of  three 

*  This  case  wss  heard  at  the  August  term,  1870,  and  held  for  advisement  tiU  the  general 
term  in  November,  1871. 
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^^  handred  dollars  to  each  recruit  belonging  to  this  town,  who  shall 
^'  enlist  under  the  recent  call  of  the  President  of  the  United  States 
"  for  300,000  volunteers,  and  shall  be  credited  toward  our  quota 
"  of  said  call  as  assessed  by  the  governor  and  adjutant  general 
"  of  this  state  in  General  Order  No.  2,  dated  Nov.  2,  A.  D.  1863, 
"  said  bounty  to  be  paid  when  the  said  recruit  is  mustered  into  the 
"  service  of  the  United  States." 

In  the  summer  of  1861,  the  plaintiflF  lived  in  Waitsfiold,  and  en- 
listed for  said  town  in  the  6th  regiment  Vt.  volunteers,  to  serve 
three  years.  On  the  27th  November,  1863,  the  plaintiflF  was  with 
his  regiment  at  Brandy  Station,  Va.  About  the  8th  or  10th  of 
November,  1863,  one  of  the  selectmen  of  Waitsfiield,  having  heard 
that  an  opportunity  had  been  offered  to  the  soldiers  already  in 
the  service  in  the  field,  who  had  served  two  years  or  more,  to 
re-enlist,  immediately  wrote  to  Lieut.  Bushnell,  who  also  belonged 
to  Waitsfield,  and  was  an  oflScer  in  the  company  in  which  the  plain- 
tiff was  then  serving,  that  Waitsfield  had  got  to  raise  more  sol- 
diers, and  asking  him  to  see  the  soldiers  of  his  company,  and  as- 
certain if  there  were  any  who  would  re-enlist  to  the  credit  of  the 
town,  and  to  ask  them  if  a  bounty  of  from  $100  to  $200  would  be 
any  inducement  to  them  to  re-enlist.  On  receipt  of  said  letter, 
Bushnell  informed  the  men  of  his  company,  of  whom  the  plaintiff 
was  one,  of  its  contents,  and  asked  them  to  re-enlist  for  Waits- 
field. But  the  men  gave  no  encouragement  that  they  would,  and 
Bushnell  wrote  the  selectman  about  the  14th  November,  that  he 
could  get  no  eAsouragement  from  his  men  that  they  would  re 
enlist,  and  that  he  thought  the  bounty  would  make  no  difference. 
But  Bushnell  did  not  inform' the  plaintiff,  or  any  of  his  men,  what 
answer  he  made  to  said  letter.  Bushnell's  letter  was  read  at 
said  meeting,  before  the  vote  was  taken.  About  the  1st  Decem- 
ber, 1863,  the  plaintiff  learned  from  letters  he  and  other  soldiers 
received  from  home,  that  Waitsfield  was  paying  a  bounty  of  three 
hundred  dollars  for  men  to  serve  on  their  said  quota.  It  was  also 
known  to  the  plaintiff  that  other  towns  in  Vermont  were  paying 
bounties  for  soldiers,  some  of  them  as  high  as  four  or  five  hundred 
dollars.  Knowing  the  above  facts,  and  Bushnell  telling  his  men 
that  he  thought  Waitsfield  would  pay  as  large  bounty  as  other 
towns,  on  the  16th  December,  1863,  the  plaintiff,  having  then 
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served  in  the  army  some  over  two  years,  re-enlisted  for  three 
years,  at  Brandy  Station,  Va.,  and  was  on  the  same  day  mustered 
into  the  service,  and  set  to  the  credit  of  Waitsfield,  to  apply  on 
said  quota,  with  the  expectation  of  receiving  a  bounty  from  the 
town.  Afterwards  the  plaintiflF,  with  seven  others  who  re-enlisted 
at  the  same  time,  all  received  a  furlough  for  thirty  days,  and 
started  for  homo  January  1st,  1864.  On  the  15th  of  January, 
1864,  the  plaintiflF  notified  the  selectmen  of  Waitsfield  that  he  had 
re-enlisted  to  the  credit  of  the  town,  and  demanded  a  bounty. 
These  eight  men  who  re-enlisted,  and  of  whom  ihe  plaintiff  was 
one,  were  the  first  men  mustered  into  the  United  States  service 
to  the  credit  of  the  town,  after  said  call,  and  the  first  men  mus- 
tered, after  said  vote,  to  apply  on  the  quota  of  the  town,  as  as- 
sessed by  the  governor  and  adjutant  general  of  the  state,  in  Gen- 
eral Order  No.  2,  dated  Nov.  2,  1863.  On  the  18th  Decem- 
ber, 1863,  the  town  caused  eight  men  to  be  mustered  into  the  ser- 
vice on  their  said  quota,  and  on  the  25th  December,  1863,  four 
more  men  were  mustered.  On  the  fifth  January,  1864,  one  of  the 
selectmen  was  on  his  way  to  Brattleboro,  with  the  last  two  men 
whom  ho  had  enlisted,  to  have  them  mustered  in  ;  and*  when  he 
got  to  Boxbury,  he  was  told  that  eight  veterans  had  got  off  the 
cars  at  Roxbury,  and  gone  home  to  Waitsfield,  on  a  furlough,  and 
that  Gapt.  Crane,  their  captain,  was  aboard  the  train  which  he 
was  then  on;  and  he  sought  out  said  Crane  before  he  got  to 
Brattleboro,  and  learned  from  him  that  eight  mei#had  re-enlisted 
in  the  field,  of  whom  the  plaintiff  was  one,  and  been  mustered  in, 
to  the  credit  of  Waitsfield ;  and  this  \f as  the  first  knowledge  the 
selectmen  had  of  the  plaintiff's  re-enlisting  for  the  town.  The 
selectman  then  requested  one,  or  both,  of  his  said  recruits,  not  to 
go  on  to  Brattleboro,  but  to  return  and  let  some  of  the  veterans 
take  their  place.  But  one  of  them  was  mustered  in  on  the  6th  of 
January,  and  the  other  on  the  8th. 

It  appeared  that  the  muster-in  rolls  of  the  said  eight  re-enlisted 
men  were  not  received  at  the  adjutant  general's  office  *until  the 
last  days  of  January,  1864.  At  that  time,  the  selectmen  had  raised 
seventeen  men,  besides  the  eight  re-enlisted  men,  and  paid  them 
the  bounty  of  $300  each.    It  appeared  that  the  soldiers  whom  the 
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selectmen  enlisted  at- home  were  credited  at  the  adjutant  general's 
office  prior  to  any  of  the  eight  re-enlisted  men.  But  it  was  not 
claimed  that  the  re-enlisted  men  were  in  any  way  negligent  in  the 
matter,  or  that  it  was  owing  to  any  neglect  of  theirs  that  the  mus- 
ter-in rolls  were  not  received  earlier  at  the  adjutant  general's 
office. 

Gen.  Peck,  assistant  adjutant  general  of  the  state,  testified, 
that  he  knew  of  no  books  and  records  where  the  towns  had  their 
accounts  kept  of  debt  and  credit  as  to  sol  liers,  except  in  the  ad- 
jutant general's  office,  and  that  by  the  books  and  records  in  that 
office,  the  plaintiff  applied  and  was  counted  upon  the  call  of  the 
president  of  July  18th,  1864. 

The  next  call  of  the  president,  after  the  call  of  October  17, 
1863,  was  February,  1864.  On  this  call,  Waitsfield's  quota  was 
six  men.  The  town  had,  besides  the  eight  re-enlisted  men,  two 
surplus  men,  who,  with  four  of  the  re-enlisted  men,  balanced  said 
quota.  On  the  14th  of  March,  1864,  another  call  was  made,  on 
which  Waitsfield's  quota  was  seven.  That  call  was  to  equalize  the 
draft  of  July,  1863 ;  Waitsfield  had  eight  men  drafted,  who  were 
first,  and  before  any  other  credits,  applied  in  extinguishment  of 
Baid  quota,  leaving  one  surplus  man,  who,  with  the  last  four  of 
the  eight  veterans,  of  whom  the  plaintiff  was  one,  was  applied  on 
the  call  of  July,  1864. 

The  plaintiff  offered  to  prove  that  that  the  town  of  Waitsfield 
paid  boimties  to  soldiers  to  fill  their  quota  on  other  calls  after  the 
call  of  October  17th,  1863 ;  to  which  the  defendant  objected ;  which 
objection  was  overruled  by  the  court,  and  the  testimony  received, 
to  which  the  defendant  excepted.  The  testimony  showed  that  the 
town  did  pay  bounties  to  fill  its  quotas  on  the  calls  after  they 
had  filled  the  quota  under  the  call  of  October  17, 1863,  and  that 
to  fill  such  quotas  it  paid  not  less  than  $300  to  any  one.  After 
the  testimony  was  closed,  there  was  no  dispute  about  the  facts. 

<The  court  directed  a  verdict  for  the  plaintiff. 

Olough  ^  Oarletany  for  the  defendant. 
T.  J.  Deavitty  for  the  plaintiff. 
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Barrett,  J.  In  this  case  the  court  entertained  the  views  em- 
bodied in  the  opinion  drawn  up  in  the  case  of  BuoHin  v.  Town  of 
Sudbury^  argued  at  the  general  term,  in  November,  1871.  The 
judgment  is  therefoi*e  reversed,  and  cause  remanded. 


Jonathan  Whitcomb  v.  Edwin  Cardbll. 
Agency,    Attachment, 

On  the  7th  of  May,  1853,  the  plaintiff  let  J.,  hifl  brother,  have  $1,500  in  money  and  goods, 
and  by  a  power  of  attorney  appointed  J.  his  attorney,  to  bay  and  sell  real  and  personal 
property,  or  to  ezohange,  or  trade  in,  any  kind  of  goods,  or  to  transact  any  kind  of  bnsi- 
nesa,  in  his  name,  to  the  amount  aforesaid,  and  thereby  authorized  J.  to  use  the  proftts 
and  interest  of  said  sum,  trom  day  to  day,  for  his  comfort  and  support,  as  a  compensation 
for  his  labor  as  such  attorney.  J.  received  said  sum  in  trust,  to  be  delivered  to  the  plain- 
tiff on  demand,  and  expended  most  of  it  in  the  purchase  of  a  farm  and  the  erection  of 
buildings  thereon,  which  he  occupied  and  carried  on,  and  took  the  profits  thereof  to  hlm- 
lelf,  except  that  ocoasionally  the  plaintiff  had  small  sums  arising  therefrom,  but  not  ex- 
ceeding three  or  four  hundred  dollars  in  all,  and  the  balance  J.  expended  for  stock  to  put 
upon  the  term.  The  fkrm,  and  personal  property  upon  it,  were  always  treated  as  the 
plaintiff's.  The  whole  transaction  between  the  plaintiff  and  J.  was  in  good  (kith.  On 
the  11th  of  June,  1870,  the  defendant  attached,  as  the  property  of  J.,  two  cows  and  one 
heifer  upon  said  farm,  which  were  e^her  purchased  with  the  money  so  received  by  J.,  or 
sprung  from  those  so  purchased.  BeUL,  that  said  property  belonged  to  the  plaintiff,  l^ld 
was  not  liable  to  attachment  as  the  property  of  J. 

Trespass  for  two  cows  and  one  heifer.  Trial  by  the  court, 
March  term,  1872,  Peck,  J.,  presiding. 

The  property  in  question  was  taken  by  the  defendant  as  consta- 
ble of  the  town  of  Warren,  on  the  11th  day  of  June,  1870,  by 
virtue  of  an  execution  against  one  Justus  L.  Whitcomb,  a  brother 
of  the  plaintiff,  in  favor  of  a  creditor  of  the  said  Justus. 

At  the  time  of  said  taking,  the  property  was  upon  a  farm  in 
said  Warren,  occupied  and  carried  on  by  the  said  Justus.  It  ap- 
peared that  on  the  7th  of  May,  1853,  the  plaintifif  was  a  man  of 
large  property,  and  resided  in  Littleton,  Mass.,  and  that  the  de- 
fendant was  poor  and  destitute  of  property  and  means  of  support ; 
that  the  plaintiff  qu  that  day,  at,  Littleton  aforesaid,  without  any 
pecuniary  or  other  consideration,  except  to  aid  his  brother  in  en- 
abling him  by  his  labor  and  industry  to  gain  a  living  for  himself 
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and  family,  put  into  his  hands  fifteen  hundred  dollars  in  goods  and 
money,  but  principally  in  money,  on  the  terms  specified  in  a  writ- 
ten power  of  attorney,  executed  at  the  same  time,  and  said  Justus 
at  the  same  time  executed  a  receipt  to  the  plaintiff  for  the  same  ; 
that  under  this  arrangement  and  understanding,  the  said  Justus, 
in  behalf  of  the  plaintiff,  purchased  a  piece  of  land  in  Warren, 
sufficient  for  a  small  farm,  at  the  price  of  $762,  which  was  paid 
for  out  of  the  said  f  1,500,  and  the  residue  of  the  11,500  was  ex- 
pended in  erecting  a  house  and  necessary  out-buildings  on  the 
premises  (there  being  no  buildings  on  the  place  when  purchased 
as  aforesaid),  except  a  small  portion  of  it,  which  was  laid  out  to 
purchase  a. little  stock  to  put  on  the  place,  and  perhaps  a  trifling 
sum  for  farming  tools  to  use  on  the  place.  The  $1,500  not  being 
quite  sufficient  for  this  purpose,  a  small  mortgage  was  executed  on 
the  premises  for  the  balance.  The  said  Justus,  as  soon  as  he  could 
get  the  necessary  buildings  erected,  moved  on  to  the  premises  and 
has  occupied  them  with  his  family  ever  since,  under  the  power  of 
attorney  aforesaid,  the  plaintiff  and  said  Justus  always  treating 
the  farm,  and  the  personal  property  upon  it,  as  the  property  of  the 
plaintiff, — the  ?aid  Justus  and  his  family  carrying  on  the  place 
with  their  own  labor,  and  living  upon  the  products  thereof.  In 
the  mean  time,  the  plaintiff  had  out  of  the  avails  of  the  products 
of  the  place,  small  sums  occasionally,  not  exceeding  in  all  from  three 
to  four  hundred  dollars,  which  were  partly  in  money  and  partly  in 
cattle  raised  on  the  place  during  the  time  the  said  Justus  was  car- 
rying it  on;  and  in  the  mean  time  the  plaintiff,  at  his  own  expense, 
had  sent  from  Massachusetts,  where  he  resided,  a  mowing  machine 
of  the  value  of  $100,  or  more,  for  the  use  of  the  farm,  which  the 
said  Justus  ever  thereafter  used  thereon.  It  appeared  that  from 
the  time  of  the  purchase  of  the  place,  to  within  a  few  years,  the 
premises,  and  all  the  stock  and  property  on  the  farm,  were  set  in 
the  grand  list  to  the  plaintiff,  and  the  said  Justus  paid  the  taxes 
out  of  the  proceeds  of  the  farm,  ho  having  no  list  of  his  own  ex- 
cept his  poll.  It  also  appeared  that  a  few  years  before  the  taking 
complained  of.  one  of  the  listers  suggested  to  the  said  Justus  that, 
to  save  having  but  one  list,  it  would  be  more  convenient  to  have 
the  whole  list  set  to  him ;  and  at  the  lister's  suggestion  and  request, 
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the  said  Justus  consented,  and  it  was  so  done,  and  had  been  so 
done  from  that  time  to  the  time  of  the  taking  of  the  property  in 
question.  It  did  not  appear  that  this  was  done  with  the  knowl- 
edge or  consent  of  the  piaintiflF.  It  appeared  that  when  the  cows 
and  heifer  were  sold  on  the  execution,  the  said  Justus  procured  a 
neighbor  to  bid  them  off,  with  the  privilege  of  redeeming  them, 
and  the  neighbor  bid  them  off  accordingly,  and  paid  to  the  defendant 
the  amount  of  the  bid,  and  the  cattle  were  not  taken  from  the 
place  ;  and  subsequently  the  said  Justus,  in  behalf  of  the  plaintiff, 
paid  to  the  man  who  bid  them  off,  a  part  of  the  sum  lie  had  paid  to 
the  ofiScer  out  of  money  derived  from  the  proceeds  of  the  farm,  and 
after  that  the  plaintiff  came  up  to  his  brother's,  and  paid  to  the  man, 
out  of  his  own  moneys  in  no  way  connected  with  the  farm  or  its  pro- 
ceeds, the  residue  of  the  amount  paid  to  the  ofiScer,  and  also  paid  him 
$5  or  f  10  for  his  trouble  in  the  matter.  After  the  purchase  of  the 
farm,  the  plaintiff  had  been  in  the  habit  of  visiting  the  place  oc- 
casionally, once  in  a  few  years;  but  he  and  his  brother  had  never 
had  any  settlement  in  relation  to  the  matter  of  the  $1,600,  or  as 
to  what  had  been  done  under  the  power  of  attorney.  There  was 
testimony  that  the  premises  were  worth  $1,800  or  f  2,000  at  the 
time  of  trial,  but  that  they  could  not  be  sold  for  that  sum.  The 
court  found  the  premises  worth  at  that  time  about  $1,800.  The 
three  cattle  in  question  were  all  the  live  stock  on  the  farm  at  the 
time  it  was  attached,  except  one  cow.  There  were  some  farming 
tools  on  the  place,  and  a  little  other  personal  property  necessary 
for  carrying  on  the  place,  but  not  of  any  great  value.  The  cattle 
in  question  were  raised  from  a  cow  which  the  said  Justus  bought 
and  paid  for  out  of  the  $1,500  received  of  the  plaintiff,  except 
one  of  the  cows,  which  he  either  bought  and  paid  for  out  of  the 
proceeds  of  the  farm,  or  raised  from  a  cow  he  so  bought.  When 
the  defendant  took  the  property,  the  said  Justus  told  him  it  be- 
longed to  the  plaintiff. 

It  appeared  that  if  the  plaintiff  vhould  take  the  premises  at  the 
present  value,  and  all  the  personal  property,  including  that  in 
question  in  this  suit,  it  would  not,  with  all  he  has  received  from 
the  said  Justus,  pay  him  for  his  $1,500  and  interest,  but  he  would 
be  out  of  pocket  in  the  matter.    The  court  found  that  the  whole 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1872.  27 

Whiioomb  o.'Cardell. 

transaction  between  the  plaintifif  and  said  Justus  was  in  good  faith. 
The  defendant's  counsel  claimed  that  the  property  in  question  was 
attachable,  and  subject  to  be  levied  on  as  the  property  of  said  Jus- 
tus, upon  the  ground  that  all  the  property  there  over  and  above 
$1,500, was  attachable  as  his  property;  but  the  court  found  and 
decided  otherwise,  and  rendered  judgment  for  plaiutiflF;  to  which 
the  defendant  excepted.  The  judgment  was  not  for  the  full  value  of 
the  property,  but  only  for  what  was  necessarily  paid  to  redeem  it 
from  the  execution  sale,  and  interest. 

The  following  is  a  copy  of  tUje  power  of  attorney  and  of  the 
receipt  above  mentioned  : 

"  Know  all  men  by  these  presents  that  I,  Jonathan  Whitcomb, 
of  Littleton,  in  the  County  of  Middlesex,  and  State  of  Massachu- 
setts, do  hereby  make,  constitute,  and  appoint,  Justus  L.  Whitcomb 
of  said  Littleton,  my  true  and  lawful  attorney,  for  me,  and  in  my 
name,  to  buy  and  sell  real  and  personal  property,  or  to  exchange, 
or  trade  in,  any  kind  of  goods,  or  to  transact  any  kind  of  business 
in  my  name,  to  the  amount  of  fifteen  hundred  dollars,  which  is  the 
sum  in  money  and  goods  that  I  have  put  into  his,  the  said  Justus', 
care  and  keeping  for  his  cjuvenience  in  living  and  enjoying  the 
comforts  of  life,  which  he  is  to  have  only  from  day  to  day  out  of 
the  profits  or  interest  of  the  above  sum,  which  is  to  be  his  pay  for 
the  labor  of  the  above  care,  &c. ;  hereby  ratifying  and  confirming 
whatsoever  my  said  attorney  shall  lawfully  do  or  cause  to  be  done 
in  the  premises  from  this  date. 

Witness  my  hand  and  seal  this  seventh  day  of  May,  1858. 

JONATHAJN'  WHITCOMB,  [l.  s.] 
Signed^  sealed  and  delivered, 
in  presence  of 

William  Kimball, 
Daniel  Bolles. 

Middlesex,  ss.  May  7th,  185^}. — Then  personally  appeared  the 
above  Jonathan  Whitcomb,  and  acknowledged  the  foregoing  to  be 
his  free  act  and  deed  before  me, 

DANIEL  BOLLES,  Justice  Peace.'' 

"  Littleton,  May  7,  1853. 
Received  of  Jonathan  Whitcomb  fifteen  hundred  dollars  in 
money  and  goods  in  trust,  which  I  agree  to  deliver  to,  or  let  him 
take  possession  of,  whenever  he,  the  said  Jonathan,  shall  demand 
the  same. 

[Signed]  JUSTUS  L.  WHITCOMB." 
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dough  ^  Palmer^  for  tho  defendant. 
Qeo,  M.  FUk^  for  the  plaintiflF. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  power  of  attorney  and  the  receipt  were  ex- 
ecuted at  the  same  time,  and  are  to  be  construed  together.  They, 
together,  show  that  the  plaintiflF  put  into  the  hands  of  his  brother, 
Justus  L.,  $1,500  to  be  held  "  in  trust,"  and  to  be  returned  "  on 
demand,"  with  the  duty  to  take  care  of  it,  invest,  and  exchange, 
and  improve  it ;  and  with  the  right  to  live,  and  "  enjoy  the  com- 
forts of  life,"  "only  from  day  to  day  out  of  the  profits  or  interest 
of  the  said  sum."  The  animals  attached  by  the  defendant  were 
either  purchased  with  that  money,  or  sprung  from  those  so  pur- 
chased. They  were  the  property  of  the  plaintiflF.  The  contract 
and  relation  being  found  bonafide^  with  no  taint  of  fraud,  the  title 
of  the  propeity,  and  its  increase,  remains  in  the  plaintiflF.  And  the 
attachment  and  sale,  as  against  the  plaintiflF,  was  a  trespass. 

Judgment  afl&rmed. 
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John  Mason  and  Ybbgina  Mason  v.  Euakim  Fuller. 
Evidence.    Expert, 

A  woBUtn  who  bM  had  experlenoe  m  none  in  childbirth,  and,  as  saoh,  been  in  aUendanoe  at 
premature  biiiliB,  maj  testify  as  an  expert  tolier  opinion  as  to  whether  the  birth  of  a  child 


A  witnen  testified  that  her  hosband  died  at  a  certain  time,  but  that  she  was  not  with  him 
when  he  died,  nor  present  at  his  borlal,  and  had  no  personal  knowledge  of  his  death, 
and  only  knew  it  from  what  his  folks  had  told  her  and  written  her.  Held,  that  the  tes< 
timony  was  competent  proof  of  the  ihot  of  death. 

This  was  a  complaint  for  bastardy,  made  by  the  said  Yergina 
by  ihe  name  of  Yergina  Yine,  dated  in  January,  1871,  wherein 
she  represented  herself  as  a  single  woman.    The  case  was  entered 
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at  the  May  term,  1871,  and  continued  to  the  December  term  fol- 
lowing, at  which  term  it  was  tried  by  jury  upon  the  general  issue, 
Redpield,  J.,  presiding. 

Before  trial,  John  Mason,  by  leave  of  court,  entered  as  a  party 
plaintiff,  as  the  husband  of  said  Vergina.  The  said  Vergina  tes- 
tified on  cross-examination  as  follows : 

"  I  was  married  to  my  first  husband,  Edward  Vine,  some  four- 
teen years  ago,  and  lived  with  him  nine  years  in  Bakersfield.  He 
then  went  off,  and  I  have  not  seen  him  since.  He  said  he  was  go- 
ing to  St.  Albans,  when  he  left.  My  husband  died  two  years  ago 
last  March.  I  was  not  with  him  at  the  time  of  his  death,  or  pres- 
ent at  his  burial,  and  have  no  personal  knowledge  of  his  death ; 
I  only  know  it  from  his  folks  telling  me  and  writing  me.  They 
wrote  me  three  letters  this  winter,  and  his  brother  told  my  hus- 
band." 

She  also  testified,  that  she  was  married  to  John  Mason,  her 
present  husband,  in  the  early  part  of  October,  1871.  There 
was  no  other  testimony  as  to  the  death  of  her  said  former  husband. 
After,  the  testimony  was  closed,  the  defendant  requested  the  court 
to  order  a  verdict  for  the  defendant,  because  there  was  no  legal 
evidence  of  the  death  of  her  said  husband,  Edward  Vine ;  but  the 
court  refused  the  request,  and  submitted  the  case  to  the  jury. 

The  defendant  requested  the  court  to  charge  that  the  said  Ver- 
gina having  testified  to  a  former  marriage,  it  was  necessary,  in 
order  to  entitle  her  to  a  verdict,  that  she  should  show  by  legal 
proof,  the  death  of  her  said  husband,  Edward  Vine ;  that  her  tes- 
timony did  not  amount  to  legal  proof,  upon  which  the  jury  could 
find  the  fact  of  death. 

But  the  court  upon  this  point  charged  as  follows : 

"  The  question  is  made,  whether  the  said  Vergina,  at  the  time 
of  conception  and  birth  of  the  child,  was  a  single  woman.  The 
only  testimony  upon  this  point,  is  from  her,  and  you  have  to  say 
whether  this  fact  is,  in  your  minds,  established.  When  a  woman 
comes  into  court  for  trial,  the  law  will  not  presume  any  marriage, 
— she  will  be  presumed  to  be  single,  in  the  absence  of  any  evi- 
dence tending  to  prove  &  marriage." 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  defendant  excepted. 
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Almira  Adams  was  introduced  as  a  witness  on  the  part  of  the 
plaintiff,  who  testified  that  she  was  the  nurse  of  said  Vergina  du- 
ring her  confinement ;  that  she  had  acted  as  nurse  in  quite  a  num- 
ber of  cases,  and  had  been  in  attendance  where  children  were  pre- 
maturely born.  There  was  no  testimony  that  she  had  read  medi- 
cine, or  had  any  knowledge  upon  the  subject  of  medicine,  except 
what  she  derived  from  her  experience  as  nurse.  The  plaintiff 
asked  her  what  her  opinion  was  as  to  whether  the  birth  of  the  said 
Vergina's  child  was  natural  or  premature ;  to  which  the  defend- 
ant objected,  on  the  ground  that  she  was  not  entitled  to  give  evi- 
dence as  an  expert ;  but  the  objection  was  overruled;  and  the  an- 
swer taken ;  to  which  the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiffs,  and  order  of  filiation. 

E.  R.  Starts  for  the  defendant. 

The  law  does  not  presume  a  woman  single  when  she  comes  into 
court  to  bastardize  her  issue  ;  she  must  clearly  prove,  in  making 
out  her  case,  that  she  is  single.  There  is  error  in  the  charge  upon 
this  point.  Gen.  Stat.,  491,  §  1,  and  493,  §  11 ;  Griffin  v.  Austin, 
8  Yt.  70.  The  remedy  under  the  bastardy  act  is  not  given  to  all 
women,  but  to  only  a  particular  class  of  women,  to  wit,  to  single 
women ;  and  the  burden  of  proof  was  upon  the  complainant  to 
show  that  she  belonged  to  that  class. 

The  evidence  to  prove  the  death  of  the  former  husband  of  the 
complainant,  was  hearsay.  1  Greenl.  Ev.  §  99 ;  Warner  v.  Mc- 
Gary,  4  Vt.  507. 

It  was  error  for  the  court  to  allow  Mrs.  Adams  to  give  her  opin- 
ion as  to  whether  the  birth  of  the  child  was  premature. 

Mclntyre  and  Benton^  for  the  plaintiffs. 

The  testimony  to  prove  the  death  of  the  former  husband,  comes 
within  the  qualification  of  the  rule  as  to  hearsay  evidence,  which 
allows  the  fact  of  death  to  be  proved  by  hearsay  or  reputation.  4 
Phil.  Ev.,  Cowen  &  Hill's  notes,  237  et  seq.;  Webby.  Richardson, 
42  Vt.  465. 

The  admission  of  the  opinion  of  the  fiurse  as  an  expert,  was 

proper.     v.  Harris,  5  R.  I.  243 ;  FaircMld  et  al.  v.  Bob- 

comb  et  aU.  85  Vt.  398. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  I.  The  witness  Almira  Adams,  by  her  experi- 
ence and  observation,  appears  to  have  acquired  knowledge  of  the 
subjects  about  which  she  was  testifying,  that  persons  generally  do 
not  have.  To  the  extent  of  this  peculiar  knowledge,  she  was  a 
person  of  skill  and  science,  and  her  opinion,  founded  upon  it,  was 
evidence  competent  to  go  to  the  jury.  Ghodtitle  v.  Braham^  4 
T.  R.  497  ;  Chaurand  et  al  v.  AngerBUm^  Peake,  44 ;  1  Phil.  Bv. 
with  Cowen  &  Hill's  notes,  778. 

II.  So  far  as  the  defendant  asked  the  court  to  charge  that  the 
plaintiff  must  show  the  death  of  her  former  husband,  to  entitle  her 
to  a  verdict  in  her  favor,  the  request  appears  to  have  been  com- 
pfed  with.  That  part  of  the  charge  stated,  in  which  the  court  told 
the  jury  that  the  law  would  not  presume  any  marriage,  but  would 
presume  a  woman  to  be  single,  appears  to  have  been  stated  with 
reference  to  a  case  where  there  was  no  evidence  upon  the  subject 
of  marriage  one  way  or  the  other.  Such  a  case  would  have  been 
very  different  from  this  one ;  and  the  remark  appears  to  have  been 
made  as  an  illustration  merely,  and  not  as  a  guide  to  the  jury. 
Whether  sound  or  erroneous,  the  remark  would  not  injure  the  de- 
fendant. ^The  only  question  left,  as  to  this  part  of  the  case,  is 
whether  the  testimony  of  the  plaintiff  as  to  what  her  former  hus- 
band^s  folks  had  told  and  written  her  about  his  death,  was  compe- 
tent evidence  of  it.  "  Hearsay  is  good  evidence  to  prove  who  is 
my  grandfather,  when  he  married,  what  children  he  hiad,  &c. ;  of 
which  it  is  not  reasonable  to  presume  I  have  better  evidence. 
So  to  prove  my  father,  mother,  cousin,  or  other  relation  beyond  the 
sea,  dead :  and  the  common  reputation  and  belief  of  it  in  the  fam- 
ily, gives  credit  to  such  evidence."  BuUer's  N.  P.  294.  Similar 
doctrine  has  been  many  times  approved  of  and  applied  in  England, 
and  in  the  federal  and  state  courts  in  this  country.  1  Phillips'  Ev. 
269,  Cowen  &  Hill's  note,  97  ;  Webb  v.  Eichardsofiy  42  Vt.  466. 
This  would  seem  to  sustain  the  ruling  of  the  county  court  in  this 
respect.^ 

Judgment  affirmed. 
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CASES 

ABGUBD    AND    DETEBMINED 

'     IN  THE 

SUPREME    COURT 

FOB  THE 

COUNTY  OF  ORLEANS, 

AT  THE 

AUGUST  TERM,  1872. 

PRESENT  : 

Hon.  JAMES  BARRETT,         ^ 

Hon.  HOYT  H.  WHEELER,    [  AaaTo^.^m  t™^«« 

Hon.  homer  E.  ROYCE,        I  Assistant  Judges, 

Hon.  JONATHAN  ROSS,         J 


0.  G.  Drown  et  als.   v.  The  Towns  op  Barton,  Wbstmorb, 

AND  Sutton. 

Motion  to  Dismiss,       Road  Petition  under  §  64,  ch.  24,   Q-en. 

Stat. 

The  oitatlon  attaobed  to  a  road  petition  brought  to  the  sapreme  ooart  under  $  64,  oh 
24,  6en.  StaL,  mnst  be  to  the  defendant  town  ;  and  if  onlj  to  the  seleotmen  of  snoh 
town,  naming  them,  altboagh  properly  served  on  them,  the  petition  wiU,  on  motion,  be 
difmiaeed. 

This  was  an  application  to  the  supreme  court  under  §  64,  ch. 
24,  of  the  Gen.  Stat.,  for  laying  out  a  highway  through  the  towns 
of  Barton  and  Westinore,  in  Orleans  county,  and  Suttqp  in  Cale- 
donia county.  The  facts  sufficiently  appear  in  the  opiimn  of  the 
court. 


-,  for  the  plaintiffs. 
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Drown  et  alB.  o.  Barton,  Westmore,  and  Button. 

Edwards  ^  Diekerman^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

RoYOE,  J.  This  was  an  application  made  to  the  supreme  court 
under  sec.  64  of  chapter  24  of  the  General  Statutes,  for  the  ap- 
pointment of  commissioners  to  lay  out  a  highway.  The  only  sum- 
mons which  was  served  with  the  petition,  was  one  directed  to  the 
selectmen  of  the  defendant  towns,  naming  them,  and  service  was 
made  on  the  first  selectman  in  each  of  the  towns  in  the  order  in 
which  they  were  named  in  the  summons.  The  defendants  moved  to 
dismiss  the  petition,  for  the  reason  that  the  defendants  were  sum- 
moned to  appear  in  court  in  their  individual  capacities  to  answer 
to  said  petition,  and  because  there  was  no  summons  attached  to 
said  petition,  or  otherwise,  by  which  the  defendant  towns  were 
called  or  cited  in  to  answer  to  said  petition. 

The  section  of  the  statutes  above  referred  to  provides  that  when 
application  shall  be  made  to  the  supreme  court,  that  court  shall 
proceed  in  the  same  manner  as  the  county  court  when  the  towns 
lie  in  the  same  county.  Sec.  44  of  the  same  chapter  prescribes  the 
mode  of  proceeding  when  application  is  made  to  the  county  court, 
and  requires  that  the  petition,  with  a  citation,  shall  be  served  on 
one  of  the  selectmen  of  each  town,  at  least  twelve  days  before  the 
session  of  said  court. 

This  being  a  statutory  proceeding,  all  the  substantial  require- 
ments of  the  statute  must  be  observed,  to  give  it  validity.  It  is 
obvious  that  the  object  and  purpose  of  requiring  the  petition  and 
citation  to  be  served,  was  to  give  notice  to  the  parties  to  be  affected 
by  the  proceedings.  The  parties  are  the  defendant  towns.  The 
selectmen  are  not  parties  to  the  proceeding.  They  are  designated 
as  the  persons  upon  whom  service  of  the  petition  and  citation  is  to 
be  made,  but  this  does  not  make  them  parties,  any  more  than  the 
town  clerk  is  made  a  party  by  the  service  of  papers  against  the 
town  upon  him. 

The  service  seems  to  have  been  made  in  the  manner  required  by 
the  statute,  but  as  there  was  no  citation  or  summons  to  the  defen- 
dant towns  served  with  the  petition,  the  petition  for  this  reason 
must  be  dismissed  with  costs. 
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Solomon  M.  Field  v.  John  Hamilton. 
Contract.     Surety, 

The  plaintiff  and  M.,  partners,  agreed  between  themiielves  that  M.  should  pay  the  defend- 
ant for  a  pair  of  oxen  which  they  had  pnrobased  of  him.  M.  aooord{n|i;]y  sent  his  note 
to  the  defendant  in  payment  for  the  oxen,  bat  the  defendant  refused  to  aooept  it,  and  de- 
manded and  received  payment  of  the  plaintiff.  It  was  then  ajsreed  between  the  plaintiff 
and  defendant  that  the  defendant  should  hold  M.  s  note,  and  not  let  it  l)e  known  that 
he  had  received  payment  for  the  oxen,  and  If  M.  ever  paid  anything  on  It,  he  should  pay 
it  to  the  plaintiff.  M.  subsequently  paid  $86  on  the  note,  not  knowing  that  the  defendant 
had  received  payment  for  the  oxen.  fr«/d,  that  'he  plaintiff  was  merely  surety  fbr  M  , 
and  as  such,  Itecame  entitled  by  subrogation  to  all  th-  securities  and  avails  of  securities 
received  by  the  defendant;  that  the  defendant  held  M.'s  note  as  security,  and  that  the 
money  paid  thereon  belonged  to  the  plaintifH 

Assumpsit  for  money  had  and  received.  The  case  was  re- 
ferred, and  the  referee  reported  substantially  the  following  facts : 

In  the  fall  of  1861,  and  the  winter  following,  the  plaintiff  and 
one  McDuffie  were  partners  in  buying  and  selling  cattle  and 
sheep.  In  January,  1862,  they,  as  such  partners,  purchased  a 
pair  of  oxen  of  the  defendant  for  $170.  McDuflie  was  present  at 
the  purchase,  and  had  something  to  say  about  the  oxen,  and  their 
value,  but  the  defendant  did  not  know  they  were  partners,  and 
supposed  he  was  trading  with  the  plaintiff  individually.  The 
oxen  were  soon  after  delivered,  and  received  by  said  partners,  but 
not  paid  for,  and  were  sent  to  market,  and  the  partnership  re- 
ceived the  avails  thereof. 

In  March.  1862,  McDuffie  failed  in  business,  and  soon  after,  he 
and  the  plaintiff  had  a  looking  over  relntive  to  their  partnership 
liabilities,  and  also  relative  to  McDuffie's  liabilities  to  the  plain- 
tiff. McDuffie  then  told  the  plaintiff  he  thought  the  defendant 
would  take  his  individual  note  for  the  oxen  and  wait  till  he  could 
f>ay  it,  and  he  agieed  to  send  it  to  him.  Of  this  understanding 
the  defendant  had  no  knowledge.  Some  time  the  last  of  April, 
1862,  McDuffie  accordingly  sent  his  note  to  the  defendant  for  the 
price  of  the  oxen,  and  wrote  him  at  the  same  time,  that  he  sent  the 
note  to  pay  for  the  oxen,  and  would  pay  it  as  soon  as  he  could. 
The  defendant  was  unwilling  to  accept  the  note,  and  in  a  few  days 
went  and  saw  the  plaintiff  and  demanded  pay  for  the  oxen,  and  the 
plaintiff  paid  him. 

The  plaintiff  at  this  time  was  owing  considerably,  and  MeDuffie's 
failure  had  embarrassed  him,  for  he  was  not  only  liable  to  have  to 
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pay  the  partnership  liabilities,  to  some  extent  at  least,  from  his 
private  funds,  but  McDuflSe  was  largely  indebted  to  him,  which  he 
was  quite  uncertain  of  ever  being  able  to  realize  much,  if  anything, 
from  ;  hence  he  was  anxious  to  avoid  being  sued  by  the  defendant, 
lest  a  suit  by  him  might  induce  his  creditors  generally  to  sue. 
These  facts,  connected  with  the  fact  that  he  was  really  liable  to 
the  defendant,  induced  him  to  settle  with  the  defendant  fur  iLe 
cattle  that  day. 

The  defendant  had  McDuffie's  note  with  him  at  this  time,  and  it 
was  agreed  between  him  and  the  plaintiflF  that  he  should  continue 
to  hold  it,  and  should  keep  his  own  counsel  and  not  let  it  be  known 
that  he  had  received  pay  for  the  oxen,  and  if  McDuffie  ever  paid 
anything  on  it,  he  should  pay  it  over  to  the  plaintiff. 

McDufiBe  remained  largely  indebted  for  several  years  after  his 
failure.  Finally,  being  somewhat  prosperous  in  business,  in  the 
early  part  of  1867,  he  paid  the  plaintiff  a  certain  per  cent,  of  his 
indebtedness  to  him,  and  the  plaintiff  discharged  him  from  all  fur- 
ther liability.  In  April,  1867,  McDuflSe,  not  knowing  that  the  de- 
fendant had  received  pay  for  the  oxen,  compromised  with  the  de- 
fendant and  paid  him  $85  and  took  up  his  note.  Some  time  before 
McDufBe  compromised  with  the  defendant,  the  plaintiff  told  the  de- 
fendant to  keep  the  note  and  keep  still ;  that  he  thought  McDufiie 
was  coming  around  and  he  should  get  something  on  it  yet. 

At  the  time  the  defendant  received  the  §85,  he  intended  to  pay 
it  to  the  plaintiff  as  agreed  ;  but  he  soon  heard  flying  reports  that 
there  might  be  something  wrong  about  the  transaction,  and  he 
thought  he  better  hold  the  money  till  he  became  satisfied  where  it 
really  belonged.  In  May,  1867,  the  defendant  told  the  plaintiff 
he  had  the  money,  and  said  if  he  could  ascertain  that  it  would 
be  right  to  pay  it  to  him,  he  would  do  so.  The  plaintiff  demanded 
the  money  of  the  defendant  several  times  in  1867.  After  this  suit 
was  commenced,  McDufBe  told  the  defendant  that  he  had  settled 
with  the  plaintiff  and  paid  him  all  up,  and  that  the  plaintiff  had 
no  claim  to  the  money.,  and  to  use  it  in  defending  himself.  The 
plaintiff  introduced  McDufSe's  deposition,  wherein  he  testified  that 
he  had  no  claim  to  the  money  in  the  defendant's  hands. 

At  the  September  term,  1871,  the  court,  Redpield,  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  plaintiff;  to  which  the 
defendant  excepted. 

ff.  0.  Wilson^  for  the  defendant. 

J.  T.  Allen  and  J.  L.  Edwards^  for  the  plaintiff. 
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Greenwood  v.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  defendant  is  overpaid  for  his  oxen,  and 
therefore  has  money  in  his  hands  that  does  not  belong  to  himself. 
By  virtue  of  the  agreement  between  the  plaintiff  and  McDufiSe,  as 
between  .them,  it  was  the  duty  of  McDufiBe  to  pay  for  the  oxen, 
and  as  he  has  not  overpaid,  the  excess  does  not  belong  to  him.  By 
virtue  of  the  same  agreement,  the  plaintiff  was  left  to  stand  as  a 
surety  merely  for  McDuffiQ  to  the  defendant  on  that  debt,  and  when 
he  paid  the  debt  he  became  entitled,  by  subrogation,  to  all  the  se- 
curities and  avails  of  securities  which  the  defendant  had,  or  after- 
wards received,  on  account  of  the  debt.  1  Story  Eq.  §499  ;  Mil- 
ler V.  Sawyer,  30  Vt.  412.  The  defendant  had  the  note  of  McDuf- 
fie  as  such  security  and  afterwards  received  the  sum  of  eighty-five 
dollars  as  avails  of  the  note,  and  when  he  received  this  money,  it 
belonjged  to  the  plaintiff. 

What  was  said  and  done  by  the  plaintiff  and  McDuffie  about 
inducing  the  defendant  to  accept  the  note  of  McDuflSe  in  payment 
for  the  oxen,  can  have  no  effect  upon  the  rights  of  these  parties, 
for  the  defendant  was  not  so  induced,  and  on  the  contrary  required 
payment  of  the  plaintiff. 

Judgment  affirmed. 


Jacob  Greenwood  v.  Daniel  C.  Smith. 
Practice.     Specification.     Amendment. 

The  plaintiff  is  not  precluded  by  hli  speoifloation  fh>m  reooyeiinii;  upon  a  oaiue  of  action 
not  ineluded  therein,  bat  which  I0  declared  upon,  and  would  ^e  proper  matter  for  speo- 
ification,  and  grew  out  of  the  subject  matter  of  the  speciflcation  actually  filed,  if  the  de- 
fendant admits  such  cause  of  action  on  trial. 

The  amendment  of  speoifloation,  ordinarily  rests  In  the  discretion  of  the  court,  and  is  not 
the  subject  of  exception. 

• 

Assumpsit  in  the  common  counts.     Plea,  the  general  issue. 
Trial  by  jury,  February  term,  t872,  Redpibld,  J.,  presiding. 

The  only  item  in  jthe  plaintiff's  specification,  filed  by  order  of 
court,  was  for  the  price  of  a  wagon  sold  by  plaintiff  to  defendant. 
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It  appeared  without  dispute  that  the  plaintiff  left  B^d  wagon  with 
the  defendant  for  sale,  and  that  while  in  his  possession  the  defend- 
ant used  it  and  somewhat  injured  it.  The  plaintiff  claimed  that 
he  left  the  wagon  with  the  defendant  upon  such  terms  that  the  de- 
fendant might  himself  become  the  purchaser  thereof,  which  the  de* 
fendant  denied.  Some  time  after  the  wagon  was  injured  as  afore- 
said, the  parties  had  a  negotiation  about  the  same,  and  the  plain- 
tiff claimed,  and  his  testimony  tended  to  show,  that  the  defendant 
then  agreed  to  pay  for  the  wa^on  ;  but  the  defendant  claimed,  and 
his  testimony  tended  to  show,  that  he  only  promised  to  pay  the 
damage  he  had  done  to  it,  and  that  the  plaintiff  declined  to  fix  any 
sum  for  such  damage,  and  said  that  he  would  defer  that  till  the 
wagon  was  sold. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  he  was 
entitled  to  recover  in  any  event ;  that  if  they  found  the  plaintiff's 
version  of  the  transaction  true,  he  was  entitled  to  recover  the  price 
of  the  wagon  ;  but  if  they  found  the  defendant's  version  true,  he 
was  entitled  to  recover  for  the  damage  to  the  wagon.  The  court 
refused  to  charge  as  requested,  but  charged  that  the  plaintiff  was 
concluded  by  his  specification,  and  could  recover  for  nothing  not 
included  therein ;  to  which  refusal  and  charge  the  plaintiff  ex- 
cf  pti'd.  Upon  intimation  by  the  court  of  such  ruling,  and  after 
the  testimony  was  closed,  the  plaintiff  a^ked  leave  to  amend  his 
specification  so  as  to  include  an  item  to  conform  to  the  testimony 
of  the  defendant.  But  the  court  refused  to  allow  the  amendment ; 
to  which  the  plaintiff  excepted.  The  plaintiff  requested  to  be  al- 
lowed to  submit  to  the  jury  the  question  of  whether,'upon  the  proof, 
he  was  not  entitled  to  recover  upon  the  defendant's  promise  to  pay 
damage ;  but  the  court  refused  the  request,  and  charged  the  jury  that 
unless  they  found  that  the  defendant  agreed  to  purchase  the  wagon, 
their  verdict  should  be  for  the  defendant ;  to  which  the  plaintiff 
excepted.     Verdict  for  the  defendant. 

Benton  ^  Irish^  for  the  plaintiff. 

There  is  no  such  variance  between  the  specification  and  proof 
as  will  bar  the  plaintiff's  right  of  recovery  for  damages  as  proved. 
Brown  v.  Dennis,  2  Wend.  593 ;  MeNdir  v.  6Wier/,  8  Wend.  346 ; 
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WiUumM  V.  AUen,  7  Oow.  816 ;  He99  v.  Fox,  Exr.  10  Wend.  436 ; 
Sums  V.  Puiiipher  et  al.  16  Vt.  428  ;  Porter  et  al.  v.  Munger,  22 
Vt.  191 ;  Martin  t.  Eame%  et  al.  26  Vt.  476 ;  Gay  v.  Gary,  9 
Oow.  44.  If  it  appears  from  the  defendant's  own  showing  that  the 
plaintiff  is  entitled  to  recover  for  items  not  included  in  the  specifi- 
cation, he  may  recover  for  them.  WUliams  v.  Allen,  supra;  Col- 
by's Practice,  202.  Plaintiff  is  not  bound  by  his  account  as  pro- 
ferted.  Beed  v.  Barlow,  1  Aik.  145 ;  Loomis  v.  Barrett,  4  Vt. 
450 ;  Delaware  v.  Stanton,  8  Vt.  48. 

,  for  the  defendant. 


The  practice  has  been  uniform  to  tr^at  the  claim  of  the  plaintiff 
as  limited  to  his  specification.  Lapham  v.  Briggn,  27  Vt.  26 ; 
Benedict  v.  Swain,  43  N.  H. ;  Dean  v.  Mann,  28  Conn.  352 ; 
Dg^vie  v.  Freeman,  10  Mich.  188.  The  disallowance  of  the  pro- 
posed amendment,  was  matter  of  discretion,  and  not  revisable  in 
this  court. 

The  opinion  of  the  court  was  delivered  by 

Babbbtt,  J.  It  is  the  office  of  the  speeijication  to  define  the 
ground  of  recovery  which  the  plaintiff  proposes  to  maintain  by 
evidence  to  be  offered  on  his  part.  But  we  do  not  understand 
that  such  specification  precludes  his  right  of  recovery  upon  a 
cause  of  action  set  forth  in  the  declaration,  and  which  would  be 
proper  matter  for  a  specification,  and  growing  out  of  the  subject- 
matter  of  the  specification  actually  filed,  if,  as  in  this  case,  the  de- 
fendant confesses  in  open  court,  and  on  trial,  such  cause  of  action. 
The  purpose  of  making  the  specification,  is  to  prevent  surprise  to 
the  defendant,  and  to  enable  him  to  prepare  to  meet  by  evidence 
or  otherwise  the  specified  cause  of  action.  The  defendant  does 
not  need  to  be  protected  in  this  manner,  in  respect  to  a  ground 
of  recovery  which  he  is  ready  to  confess  and  does  confess  volun- 
tarily on  the  trial.  The  case  of  Williams  v.  Allen,  7  Cow.  316, 
and  the  learned  note  of  the  reporter,  seem  fully  to  sustain  this 
view.  Lapham  v.  Briggs,  cited  by  defendant's  counsel,  is  con- 
sistent with  it,  and  indeed,  none  of  the  cases  are  adverse  to  it. 

Plaintiff's  counsel  did  not  make  a  point  on  the  exception  taken 
to  the  refusal  of  the  court  to  allow  him  to  amend  the  specification, 
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SO  we  content  ourselves  with  saying  that  ordinarily,  and  especially 
in  this  case,  sach  proposal  of  amendment  rests  in  the  discretion 
of  the  court,  and  is  not  the  subject  of  exception. 
Judgment  reversed. 


Daniel  Websteb  v.  J.  0.  Ornb.* 
Exemption  from  Attachment. 

O.,  who  WM  not  living  with  his  fkmily,  and  who  woriced  out  by  the  daj,  and  did  some  Jobs, 
became  the  owner  of  a  horse  in  June,  1867,  and  on  the  29th  of  the  next  October,  it  was 
attached  on  his  debt.  On  the  18th  of  the  same  October,  he  procured  by  assignment 
a  bond  for  a  deed  of  a  small  fiuin,  and  at  the  date  of  the  assignment,  went  into 
possession  thereof,  and  used  the  hone  thereon  in  drawing  off  stumps  and  stone, 
and  drawing  up  wood,  but  had  been  previous  to  the  attachment,  trying  to  sell  the 
hone,  because  he  had  no  use  for  it,  and  but  little  hay  to  keep  it  on,  and  at  the 
time  of  the  attachment,  was  intending  to  sell  it,  and  buy  again  in  the  spring.  He  also 
drove  the  hone  a  little,  and  allowed  othen  to  drive  it  on  several  occasions,  fle  had 
no  other  team  at  the  time  of  the  attachment,  and  had  not  had  that  season,  and  did  not 
afterwards  have  that  year.  l7«/rf,  that  such  use  of  the  horse  was  evidence  tending  to 
show  that  it  was  kept  and  used  for  team  work,  and  that  bhe  finding  of  that  flust  by  the 
county  court  from  the  evidenc|,  was  conclusive. 

The  statute  does  not  require  that  horses  shall  be  kept  and  used  exclusively  for  team  work, 
in  order  to  exempt  them  from  attachment.  Statutes  exempting  property  from  attach- 
ment, are  remedial,  and  should  be  construed  liberally  in  favor  of  the  debtor. 

Trover  for  a  horse  of  the  value  of  $60.  Plea,  the  general 
issue,  and  trial  by  jury,  June  term,  1868,  Peck,  J.,  presiding. 

The  horse  in  question  was  attached  by  the  defendant  as  consta- 
ble of  Westmore,  on  the  29th  day  of'  October,  1867,  on  a  writ  in 
favor  of  one  Ashley  Bishop  against  one  William  GilfiUan.  On 
the  31st  day  of  the  same  month,  and  while  the  horse  was  in  the 
possession  of  the  defendant  by  virtue  of  said  attachment,  GilfiUan 
sold  the  same  to  the  plaintiff,  and  on  the  same  day  the  plaintiff 
demanded  the  horse  of  the  defendant,  who  refused  to  deliver  it. 
The  question  was  whether  the  horse  was  exempt  from  attachment 
under  the  statute  of  1866,  exempting  two  horses,  kept  and  used 
for  team  work,  and  such  as  the  debtor  may  select  in  lieu  of  oxen 
or  steers,  from  attachment.  GilfiUan  became  the  owner  of  the 
horse  in  June,  1867,  and  hired  it  pastured  that  summer,  and  until 

*  This  case  was  decided  at  the  August  term,  1868. 
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he  parchased  a  farm  as  hereafter  stated.  He  had  a  wife,  and  they 
had  formerly  kept  house  together,  but  he  had  not  lived  with  his 
family  since  the  March  previous.  He  had  no  regular  business 
that  season,  but  worked  out  as  a  laborer  for  various  persons,  and, 
among  other  things,  did  a  job  of  clearing  land,  but  it  did  not  ap- 
pear that  he  used  the  horse  in  or  about  any  of  that  business. 
Some  of  the  time  he  boarded  with  a  Mi*s.  Champion,  who  lived  on 
the  farm  which  he  purchased,  and  was  boarding  there  when  the 
horse  was  attached.  He  allowed  Mrs.  Champion  and  a  Mrs.  Le- 
land  to  drive  the  horse  on  several  occasions,  and  drove  it  a  lit- 
tle himself,  but  how  much,  it  did  not  appear.  On  the  18th  of 
October,  1867,  Oilfillan  procured  by  assignment  a  bond  for  a  deed 
of  the  farm  whereon  Mrs.  Champion  resided,  which  consisted  of 
farm  buildings  and  about  thirty  acres  of  land,  and  on  the  27th 
day  of  the  next  November,  he  conveyed  his  interest  therein  to 
I  Mrs.  Champion.  At  the  time  of  the  assignment  of  said  bond  tu 
him,  he  went  into  possession  of  said  farm,  and  carried  it  on,  sub- 
ject to  the  right  of  one  Leland  to  harvest  the  crops  raised  thereon 
that  year,  which  belouged  to  him,  and  boarded  with  Mrs.  Champ- 
ion, till  he  conveyed  to  her  as  aforesaid.  After  the  assignment 
of  the  bond,  he  kept  the  horse  on  the  farm,  and  used  it  thereon 
in  drawing  off  stumps  and  stone,  and  drawing  up  wood,  but  it  did 
not  appear  whether  the  horse  was  on  the  farm  at  the  time  of  the 
attachment.  He  had  iried  to  sell  the  horse  at  various  times  be- 
fore the  attachment,  as  he  had  but  little  hay  to  keep  it  on,  and  no 
use  for  it,  and  was  intending  to  sell  it,  and  buy  again  in  the  spring. 
He  had  no  other  horse,  and  no  oxen  or  steers,  or  other  team, 
when  this  attachment  was  made,  and  had  not  had  that  season,  and 
did  not  afterwards  have  that  year.  From  the  foregoing  facts,  the 
court  found  that  after  the  assignment  of  said  bond  to  Gilfillan,  he 
kept  and  used  said  horse  for  team  work  in  such  a  manner  as  to 
exempt  it  firom  attachment,  and  rendered  judgment  for  the  plain- 
tiff on  that  ground  ;  to  which  the  defendant  excepted. 

L.  H.  Bisbee  and  0-eo.  N.  DcUe^  for  the  defendant. 

A.  D.  BaUSj  for  the  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  is  an  action  of  trover  for  a  horse  which  was, 
on  the  29th  of  October,  1867,  attached  by  the  defendant  as  the 
property  of  William  OilfiUan,  and  the  only  question  in  the  case  is, 
whether  the  horse  was,  at  that  time,  exempt  from  attachment  un- 
der the  provisions  of  the  statute  of  1866.  The  statute  exemption 
of  two  horses,  in  lieu  of  oxen  or  steers,  applies  to  the  two  horses 
kept  and  used  for  team  work.  The  evidence  detailed  in  the  oill 
of  exceptions  and  therein  referred  to,  tends  to  show  that  the  horse 
in  question  was  kept  and  used  for  the  purpose  named  in  the  stat- 
ute. The  case  states  that  the  court  found  and  decided  from  the 
evidence,  that  after  the  assignment  of  the  bond  to  OilfiUan,  he  kept 
and  used  the  horse  for  team  work  so  as  to  render  the  horse  ex- 
empt from  attachment  at  the  time  he  was  attached.  Where  evi- 
dence has  been  given  on  trial  by  the  court,  in  the  county  court, 
which  has  a  legal  tendency  to  prove  a  fact  in  controversy  before 
that  court,  their  decision  upon  the  weight  and  sufficiency  of  the 
evidence  is  conclusive. 

It  is  said  by  the  defendant's  counsel  that  OilfiUan  had  but  little, 
if  any,  team  work,  and  did  not  need  a  team ;  that  the  horse  was 
seldom  used  for  team  work,  but  was  more  frequently  used  for 
other  purposes.  In  order  to  exempt  such  team  from  attachment, 
the  two  horses  must  be  kept  and  used  for  team  work ;  but  the 
statute  says  nothing  about  the  amount  of  team  work  the  horses 
shall  perform  in  order  to  be  exempt  from  attachment,  nor  does  the 
statute  require  that  the  horses  kept  and  used  for  team  work  shall 
be  used  exclusively  for  that  purpose.  It  has  been  repeatedly  de- 
cided in  this  state,  that  the  statutes  exempting  certain  property 
from  attachment,  are  remedial  in  their  character,  and  ought  to  re- 
ceive a  liberal  construction  in  favor  of  the  debtor.  Dow  v.  Smithy 
7  Vt.  465 ;  Freeman  v.  Carpenter,  10  Vt.  433 ;  MundeU  v.  Eam- 
mandy  40  Yt.  641.  We  find  no  error  in  the  findings  of  the  county 
court,  and  the  judgment  of  that  court  is  affirmed. 
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SUPREME    COURT 


FOR  THE 


COUNTY  OF  CALEDONIA, 


AT  THE 


AUGUST  TERM,  1872. 


PRESENT  : 


Hon.  JOHN  PIEBPOINT,  Chief  Judge. 

Hon.  JAMES  BARRETT,  ) 

Hon.  ASAHEL  PECK,  y  Assistant  Judges. 

Hon.  timothy  P.  BEDPIELD,i 


C.  B.  Barrett  v,  Russell  A  Punt. 
Partnership. 

When  negotiable  paper  is  righUy  taken  payable  to  a  partnenhip,  any  member  of  the  part 
nenhip  has  authority  to  bind  the  firm  by  indorsing  it  in  the  firm  name  to  a  bona  JUm 
pnrohaaer  for  Talne,  in  due  oonrse  of  bnsineai,eyen  thonghy  as  between  the  partners, 
snoh  paper  was  the  sole  property  of  the  partner  indoralng  it,  and  the  partnen  had  agreed 
thai  no  member  shonld  indorse  paper  to  make  the  others  liable. 

Assumpsit  on  a  bill  of  exchange  for  $1,000,  dated  May  13, 
1869,  drawn  by  Snead  on  Dean,  payable  to  the  order  of  the  de- 
fendants sixty  days  after  sight,  accepted  on.  the  day  of  date,  and 
indorsed  by  the  defendants  to  the  plaintiff.  Plea,  the  general  is- 
sue, with  notice.  Trial  by  the  court,  December  term,  1871,  Ross, 
J.,  presiding. 
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Flint  alone  defended.  The  court  found  that  the  plaintiff  pur- 
chased said  bill  of  exchange  in  the  usual  course  of  business,  in 
good  faith,  for  value,  before  maturity,  and  that  at  the  time  of  pur- 
chase, he  did  not  know  for  what  it  was  given,  and  never  knew,  ex- 
cept from  hearsay.  There  was  no  direct  evidence  to  show  what 
the  consideration  of  the  bill  to  the  defendants  was.  At  the  time 
of  drawing  the  bill,  the  defendants  were  partners  as  owners  and 
in  selling  territory  for  a  patent  nailless  horse-shoe,  and  in  no  other 
business.  They  operated  together  in  making  sales  of  territory 
during  the  season  of  1868,  and  till  about  the  1st  of  April,  1869. 
In  these  sales,  they  took  notes  running  to  themselves  jointly,  and 
other  property.  These  notes  and  other  property  they  divided 
about  the  1st  of  April,  1869,  and  Russell  took  some  horses,  be- 
longing to  himself,  to  Boston  for  sale,  and  then  returned  to  his 
residence  in  Illinois.  Massachusetts  was  sold  to  parties  in  Febru- 
ary, 1868,  and  New  Hampshire,  about  the  same  time  in  1869, 
which  was  the  last  sale  they  made  together.  When  the  defendant 
Russell  left  for  Boston,  he  had  a  general  power  of  attorney  to  sell 
territory,  and  to  sign  Flint's  name  to  the  deeds  thereof.  He  had 
no  authority  to  indorse  the  company  name,  except  such  as  was  de- 
rived from  his  power  to  make  sales  and  deeds  of  territory,  and  to 
receive  pay  therefor.  It  was  understood  between  the  defendants 
that  neither  should  indorse  paper  to  make  the  other  liable.  Flint 
never  received  any  of  the  avails  of  said  bill  of  exchange,  nor  knew 
for  what  it  was  given.  No  question  about  presentment  and  notice 
was  made.  The  bill  was  first  purchased  of  the  defendants  by  one 
Davis,  and  indorsed  in  blank  by  Russell  with  the  name  of  Russell 
&  Flint.  Davis  received  it  in  part  payment  for  a  stable  which  he 
sold  to  one  Johnson,  who  took  it,  as  Davis  understood,  on  a  debt 
the  defendants  owed  Johnson  for  keeping  horses.  Russell  indorsed 
the  bill  and  delivered  it  directly  to  Davis.  At  the  time  of  the  in- 
dorsement, the  defendants  jointly  owed  Johnson  nothing  for  keep- 
ing horses,  but  whether  Russell  did  or  not,  did  not  appear. 

The  court  decided  that  the  presumption  was  that  the  bill  was 
given  in  payment  for  territory  sold  by  Russell  under  his  power  of 
attorney,  and  that  Russell  had  authority,  implied  from  his  power 
to  sell,  deed,  and  receive  pay  for  territory,  to  indorse  the  bill  in  the 
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company  Dame,  and  rendered  judgment  against  both  defendants 
for  the  amount  of  said  bill ;  to  which  the  defendant  Flint  ex- 
cepted. * 


,  for  the  defendants,  cited  Waller  v.  Kei/es,  6  Vt. 

257  ;  Chitty  on  Bills,  48 ;  2  Caines,  246 ;  Pratt  v.  Page,  82  Vt. 
13. 

Belden  ^  May,  for  the  plaintiff,  cited  Edw.  on  Bills,  96 ;  K^r- 
non  V  Manhattan  Co.  17  Wend.  524 ;  Parsons  Part.  99,  108 ; 
O-anBevoort  v.  Williams,  14  Wend.  133 ;  Story  Prom.  Notes,  §128  ; 
Doty  V.  Bates,  11  Johns.  544 ;  Swan  v.  SUele,  7  East,  210  ;  Rid 
ley  V.  Taylor,  13  East,  175 ;  Ghiffith  v.  Buffum,  22  Vt.  181 ; 
Parsons  Part.  129. 

The  opinion  of  the  court  was  diilivered  by 

Babrbtt,  J.  The  defendants  were  partners  when  this  bill  was 
drawn  in  their  favor  and  indorsed  in  their  partnership  name  by 
one  of  the 'firm.  The  taking  of  such  paper  was  in  the  time  of  the 
partnership  business.  Either  partner  was  authorized  to  take  such 
paper,  and  for  the  purpose  of  making  it  available,  each  was  au- 
thorized to  use  the  partnership  name  in  indorsing  it,  even  if,  as  be- 
tween the  partners,  soeh  paper  should  beoome  and  be  the  sole 
property  of  one  of  the  partners.  It  being  payable  to  the  partner- 
ship, of  oonrse  a  legal  transfer  for  commercial  purposes  would  re- 
quire an  indorsement  in  the  name  of  the  payees.  The  right  to 
Biake  such  indorsement  by  the  partner  holding  such  paper,  is,  as 
to  parties  taking  such  paper  bona  fide,  in  due  course  of  legitimate 
transfer,  beyond  question.  The  law  of  the  subject  as  applicable 
to  this  cas^,  needs  no  elaboratioa  at  this  day.  It  is  amply  pro- 
nounced, developed,  and  applied  in  many  cases,  and  in  all  the  trea- 
tises on  commercial  paper.  See  those  cited  by  counsel  for  plain- 
tiff; and  there  is  nothing  to  the  contrary. 

Judgment  is  affirmed. 
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Galusha  J.  BuNDY  V.  Henbt  H.  Mobgan. 
3fectment.     Construction  of  Deed. 

A  deed  described  one  line  of  the  land  thereby  oonveyed  as  mnnioK  "north,  34  decrees 
west,  on  said  M.'s  line  and  O.'s  north  line.  45  rods  and  16  links,  to  the  bound  begun," 
whioh  was  the  line  in  dispute.  At  the  time  of  the  ezeoution  of  said  deed,  the  land 
of  M.— who  was  the  grantee  in  said  deed— which  was  oontlguoas  to  the  land  conveyed 
thereby,  and  on  the  line  of  whfoh  the  disputed  line  was  described  as  running,  extended 
northerly  only  to  a  brook  whioh  intersected  said  last  mentioned  II do.  On  the  opposite 
side  of  the  brook,  O.'s  land  wai  situated.  ezCeading  several  rods  further  north-easterly 
along  the  brook  than  the  point  where  "rail  M.'s  line"  terminated  at  the  brook,  so  that, 
if  the  disputed  line  should  be  continued  in  the  same  oourde  across  the  brook  to  the  place 
of  beginning,  said  deed  would  include  a  portion  of  C's  land  lying  south  of  and  adjoin- 
ing the  land  of  the  granu>r  conveyed  by  said  deed.  In  order  for  the  line  in  question 
to  reach  and  run  on  C.'s  north  line,  it  woald,  at  the  point  where  it  reached  C.'s  land  at 
the  brook,  have  to  turn  nearly  at  a  right  aui^le,  and  run  north-ea»ierly  on  his  line  a  fbw 
rods,  to  the  corner  of  his  land,  then  turn  at  an  acute  ingle,  and  run  on  his  north  line 
in  a  course,  north,  67^  degrees  west.  At  the  time  of  the  execution  of  said  debd,  C.'s 
north  line  was  marked  by  a  log  and  slash  fence  on  the  land,  and  as  nearly  on  the  line 
as  such  fences  usually  are.  tfe/d,  that  the  monuments  and  abuttals,  and  not  the  oonrse, 
oootroled  the  construction  of  said  deed,  and  that  the  land  thereby  conveyed  was  bounded 
along  the  line  in  question  by  the  said  lands  of  M.  and  0. 

Ejectment  for  land  in  Lyndon.  Plea,  the  general  issue,  and 
trial  by  the  court,  June  term,  1872,  Ross,  J.,  presiding. 

The  plaintiff  claimed  title  to  the  land  an  question  through  a 
deed  from  Amasa  Knapp  to  Wm.  C.  Morgan,  dated  February  15, 
1850,  in  which  the  land  thereby  conveyed  was  described  as  fol- 
lows :  "  Commencing  at  the  south  comer  of  said  Knapp's  land  ; 
thence  23  degrees  east,  eleven  rods,  to  a  stake  in  the  fence ;  thence 
south,  34  degrees  east,  51  rods  and  about  7  links,  to  the  road 
leading  by  said  Morgan's  house ;  tlicnce  west,  on  the  west  side  of 
said  road,  ten  rods,  to  said  Morgan's  line ;  thence  norths  84  de- 
grees westj  on  said  Morgan* s  line  and  Simon  Oolton^s  "north  line, 
45  rods  and  16  links,  to  the  bound  begun,^^  On  the  26th  of  Sep- 
tember, 1850,  the  said  Golton  conveyed  the  land  in  question  to 
said  Morgan ;  and  the  county  court  found,  in  addition  to  the  find- 
ing stated  in  the  opinion,  that  at  the  time  of  said  last  named  con- 
veyance, the  land  was  surveyed,  and  said  fence  treated  as  the  line 
between  Morgan's  purchase  of  Knapp  and  his  purchase  of  Colton. 
The  defendant  was  conceded  to  be  in  possession  of  the  premises. 
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All  the  other  facts  in  the  case  sufficiently  appear  in  the  opinion 
of  the  court.  Judgment  for  the  defendant,  and  exceptions  by  the 
plaintiff. 

a.  C.  ^  a.  W.  Cahoon,  for  the  plaintiff. 

A  deed  should  be  construed  according  to  the  intention  of  the 
parties,  as  manifested  by  the  whole  instrument.  MSU  ▼.  Ca&in, 
22  Yt.  98  ;  Wellington  v.  MendougTi,  41  Me.  281 ;  and  it  would 
seem  to  be  a  question  of  law.  Stevens  v.  HoUutery  18  Vt.  294 ; 
GuptiU  V.  Damon,  42  Me.  271 ;  Randall  v.  Thurston,  48  Me. 
226.  If  the  intention  of  the  parties  upon  the  face  of  the  deed  be 
ambiguous,  the  construction  is  to  be  most  strong  against  the 
grantor.  Mills  v.  Catlin,  supra.  The'  title  which  Morgan  ac- 
quired by  virtue  of  his  deed  from  Colton,  dated  September  26, 
1860,  enured  to  the  plaintiff.  Ascough  v.  Johnson,  2  Yern.  66  ; 
Somes  V.  Skinner,  S  Pick.  51 ;  and  a  tenant  who  claims  the  same 
estate  as  the  grantee  of  the  seller,  by  a  subsequent  conveyance  of 
the  same,  is  estopped  to  say  that  the  seller  was  not  seised.  White 
V.  PaUen,  24  Pick.  324 ;  Fairbanks  v.  Williamson,  7  Greenl.  96. 

Diekey  ^  Smith,  for  the  defendant. 

In  conveyances  of  real  estate  the  law  is  settled,  that  acknowl- 
edged and  well  defined  boundaries  and  monuments  govern  courses 
and  distahces.  Oilman  v.  Smith,  12  Vt.  150 ;  Clark  v.  Tabor, 
28  Vt.  222 ;  Patch  v.  Keeler  et  als.  lb.  882 ;  Jakeway  v.  Barrett, 
38  Vt.  816 ;  Park  Y.Pratt,  lb.  552 ;  Russell  v.  Moloney,  39  Vt. 
679 ;  Powers  et  al.  v.  Silsby  et  al.  41  Vt.  288 ;  8  Washb.  Real 
Prop.  348,  et  seq. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  only  question  made  in  the  case  is  in  reference 
to  the  construction  of  the  deed,  Amasa  Knapp  to  Wm.  0.  Morgan, 
dated  February  15, 1850,  as  to  the  location  of  the  last  line  de- 
scribed in  that  deed,  and  through  which  the  plaintiff  claiifts  title 
to  the  land  in  dispute.  The  solution  of  the  question  must  depend 
on  the  language  of  the  deed,  in  connection  with  such  facts  found 
by  the  county  court  as  may  legally  be  resorted  to  in  aid  of  the  in- 
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terpretatioD  of  it.  The  line  in  question  is  described  as  running 
^'  north,  34  degrees  west,  on  said  Morgan's  line  and  Simon  Colton's 
north  line,  45  rods  and  16  links,  to  the  bound  begun."  The  case 
shows  that  the  county  court  found  as  matter  of  fact,  that  at  the 
time  of  the  execution  of  this  deed,  Simon  Golton  owned  and  occu- 
pied the  premises  in  dispute,  and  that  his  north  line  was  where  the 
defendant  claims  his  north  line  now  is,  and  that  it  was  marked  by 
a  log  and  slash  fence  then  upon  the  land,  and  as  nearly  on  the 
line  as  such  fences  usually  are ;  and  that  if  the  course  of  this  line 
as  mentioned  in  the  deed,  is  to  be  continued  beyond  the  brook, 
and  to  control  in  preference  to  the  occupation  and  fence  as  exist- 
ing at  the  time  of  the  execution  of  the  deed,  then  the  land  in  con- 
troversy belongs  to  the  plaintiff.  The  county  court  held  other- 
wise, and  decided  that  the  fence  beyond  the  brook,  and  the  known 
and  recognized  monuments  on  the  land  and  line  as  recognized 
when  this  deed  of  Knapp  to  Wm.  C.  Morgan  was  executed, 
would  control  the  line  beyond  the  brook,  and  that  the  course  men- 
tioned in  the  deed  should  be  extended  only  to  the  brook  which 
.  crossed  this  line  ;  and  rendered  judgment  for  the  defendant.  The 
statement  of  the  case  in  the  bill  of  exceptions,  is  not  sufficiently 
full  to  present  the  precise  question  involved,  without  the  aid  of 
the  plans  in  the  case,  and  they  are  too  meager  to  supply  all  the 
necessary  facts  ;  but  by  the  explanations  and  concessions  of  coun- 
sel, we  have  been  able  to  arrive  at  the  point  in  the  case. 

It  appears  that  the  land  of  Wm.  G.  Morgan,  which  was  contig- 
uous to  the  land  conveyed  to  him  by  Eiiapp  by  the  deed  in  ques- 
tion, and  on  the  line  of  which  this  disputed  line  is  described  as 
running,  extended  only  to  the  brook.  On  the  opposite  side  of  the 
brook  the  land  was  situated  which  was  owned  and  OQCupied  by 
Simon  Golton  at  the  time  of  the  execution  of  the  deed  in  question 
from  Enapp  to  Morgan,  and  extending  several  rods  further  north- 
eastwardly along  the  brook,  than  the  point  where  '^  said  Morgan's 
line"  terminated  at  the  brook.  Therefore,  if  the  line  in  question 
in  Knapp's  deed  to  Morgan,  be  continued  in  the  same  course  north, 
34  degrees  west,  across  the  brook,  to  the  place  of  beginning,  the 
deed  would  include  a  portion  of  the  land  which,  at  the  date  of 
that  deed,  was  owned  and  occupied  by  Simon  Golton,  lying  south 
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of  and  adjoining  Enapp's  land  which  by  that  deed  he  conveyed  to 
Morgan  that  side  of  the  brook.  The  line  in  dispute  has  two  de- 
scriptions in  the  deed ;  one,  its  coarse  north,  84  degrees  west,  and 
the  other,  *^  on  said  Morgan's  line  and  Simon  Colton's  north  line/' 
It  does  not  appear  but  that  either  description  would  reach  the 
bound  begun  at.  It  is  to  be  inferred  from  the  exceptions  that 
there  is  no  discrepancy  between  the  two  descriptions  along  to  the 
brook  the  distance  of  ^^  said  Morgan's  line ;"  but  beyond  that)  the 
two  descriptions  do  not  agree ;  and  one  or  the  other  must  be  re- 
garded as  the  false  description,  and  the  other  adopted  as  the  true 
one.  As  between  courses  and  distances  on  the  one  side,  and  abut- 
tals and  monuments  on  the  other,  in  case  of  disagreement,  abut- 
tals and  monuments,  when  identified,  must,  as  a  general  rule,  con- 
trol. If,  as  the  exceptions  would  indicate,  aside  from  the  plans 
in  the  case,  no  other  departure  from  the  course  of  the  line 
mentioned  in  the  deed  was  necessary  than  a  single  change  of  its 
course  at  the  end  of  the  Morgan  line  at  the  brook,  in  order  to  fol- 
low Simon  Colton's  north  line  direct  to  the  place  of  beginning, 
it  would  be  but  the  common  case  for  the  application  of  this  rule, 
although  diat  line,  beyond  the  brook,  runs  north  67^  degrees  west, 
instead  of  north  34  degrees  west,  as  named  in  the  deed.  But  it 
appears  on  reference  to  the  plans  in  the  case,  that  in  order  for  the 
line  in  question  to  reach  and  run  on  Simon  Colton's  north  line,  it 
must,  at  the  point  where  it  reaches  his  land  at  the  brook,  turn  at 
nearly  a  right  angle  and  run  in  a  north-eastward  direction  on  his, 
Simon  Coltou's,  line,  some  few  rods  (the  exact  distance  is  not 
given),  to  the  corner  of  his  land,  and  then  turn  at  a  still  greater 
angle  to  run  on  his  north  line,  on  a  course  north  67^  degrees 
west.  This  feature  of  the  case  renders  the  construction  of  the 
deed  more  doubtful.  But  if  the  course  of , the  line  as  indicated 
by  the  point  of  compass  named  in  the  deed,  is  allowed  to  govern, 
the  deed  includes  the  very  land  which  the  deed  refers  to  as  bound- 
ing the  land  therein  conveyed.  If  the  monuments  and  abuttals 
control  the  construction,  the  land  conveyed  is  bounded  along  the 
line  in  question  by  the  land  of  Morgan  as  far  as  Morgan's  land 
extends,  and  the  residue  of  the  way  to  the  place  of  beginning, 
by  the  land  then  owned  and  occupied  by  Simon  Colton ;  and,  on 
8 
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the  whole,  we  think  this  is  the  legal  intendment  of  the  deed,  and 
the  one  most  likely  to  harmonize  with  the  intention  of  the  parties. 
It  is  not  claimed  by  plaintiff's  counsel,  that  Enapp  owned  the 
land  in  dispute  at  the  time  he  executed  the  deed  to  Wm.  'C.  Mor- 
gan ;  but  it  seems  to  be  conceded  by  counsel,  that  Wm.  0.  Mor- 
gan's mortgage  to  Bronson,  of  even  date  with  Enapp's  deed  to 
Wm.  C.  Morgan,  conveyed  the  same  land  which  Enapp's  deed 
conveyed  to  Wm.  G.  Morgan,  and  by  the  same  description ;  and 
that  the  plaintiff,  by  assignment  from  Bronson,  has  the  title  con- 
veyed by  that  mortgage.  The  plaintiff  then  claims  that  when  Si- 
mon Colton,  by  his  dee  \  of  Sept.  26, 1850,  conveyed  the  premises  • 
in  dispute  to  Wm.  C.  Morgan,  the  title  thus  acquired  enured  to 
the  benefit  of  the  plaintiff.  However  this  might  be  if  Enapp's 
deed  to  Wm.  G.  Morgan,  and  Wm.  G.  Morgan's  mortgage  to  Bron- 
son, had  embraced  the  land  in  dispute,  it'not  being  embraced  in 
that  deed,  the  plaintiff  takes  no  benefit  by  Golton's  deed  to  Mor- 
gan. 

We  have  not  been  furnished  with  all  the  papers  referred  to  in 
the  exceptions ;  and  the  plaintiff's  counsel  has  urged  some  other 
grounds  of  claim  which  we  have  not  considered,  because  based 
rather  on  what  is  assumed  to  have  appeared  at  the  trial  below, 
than  upon  what  legitimately  is  before  this  court. 

Judgment  affirmed. 


Sarah  Ghambebun  v,  Michael  Donahue. 
[See  41  Vt.  306.] 

J^'ectment.     Landlord  and  tenant.     Notice  to  quit.      Tenancy 

from  year  to  year.     Determination  of  tenancy  at  tvilly 

or  at  sufferance. 

w 

Notloe  to  qalt  is  never  necessary,  unless  the  relation  of  landlord  and  tenant  exists. 

If  one  in  possession  repudiates  the  relation  of  tenant  to  his  landlord,  demand  of  posses- 
sion or  notice  to  qait,  is  not  necessary. 

An  agreement  to  pay  rent  by  the  tenant,  is  an  essential  element  of  a  tenancy  from  year 
to  year. 
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A  ten«n<qr  tA  will  may  always  be  deiermlned  by  any  act  or  deelaration  inootudstent  with 
the  eontinaed  roUntary  relation  of  landlord  and  tenant 

Whether  one  be  in  poraenlon  of  land  nnder  an  implied  lloense,  or  as  tenant  at  Bofferanoe, 
or  at  will,  the  oommencement  of  an  action  of  ejectment  against  him  by  the  own^r,  de- 
terminee  his  relation,  and  hia  poflBenlon  thereafter  beoomee  wrongfVil. 

Ejectment  for  certain  premises  in  Peacham.  Plea,  the  gen- 
eral issue,  and  trial  by  the  court,  December  term,  1871,  Boss, 
J.,  presiding. 

Guy  Ohamberlin,  husband  of  the  plaintiff,  who  died  about 
1858,  owned  the  demanded  premises,  and  occt&pied  them  at  the 
time  of  his  decease  as  a  homestead,  at  which  time  thej  were  not 
worth  oyer  (500.  He  left  no  minor  children,  but  left  two  daugh- 
ters ;  one,  married  and  residing  away  from  home  ;  the  other,  un- 
married and  residing  at  home.  No  administration  was  ever 
granted  upon  his  estate,  and  said  premises  were  never  conveyed 
after  his  decease.  The  unmarried  daughter  continued  to  reside 
upon  said  premises  with  the  plaintiff,  her  mother,  without  any 
contract  or  agreement  whatever,  until  she  married  the  defendant, 
May  8, 1868.  At  that  time,  the  plaintiff  had  gone  to  her  other 
daughter's,  in  Bradford,  leaving  this  daughter  at  home  occupying 
the  premises,  but  under  no  contract  for  the  payment  of  rent,  or 
other  contract,  express  or  implied.  The  plaintiff  returned  home 
the  following  November,  and  remained  about  a  year  with  the  de- 
fendant and  his  wife,  occupying  such  part  of  the  premises  as  she 
chose.  At  the  time  of  his  marriage,  the  defendant  went  into  the 
occupancy  and  possession  of  said  premises,  and  continued  therein 
without  any  claim,  and  without  any  contract  or  understanding 
with  the  plaintiff,  in  relation  thereto.  About  a  year  after  the 
plaintiff  returned  home,  she  sent  her  brother  and  her  attorney  to 
the  defendant,  to  make  some  arrangement  with  him  to  purchase, 
rent,  or  quit,  the  premises ;  but  he  refused  to  make  any  arrange- 
ment whatever.  There  never  was  any  understanding,  contract, 
or  expectation  that  the  defendant's  wife  before  marriage,  or  the 
defendant  after  marriage,  should  pay  rent ;  but  the  plaintiff  per- 
mitted her  daughter  before  marriage  to  remain  and  occopy  the 
premises  with  her ;  and  the  defendant  never  claimed  to  occupy 
except  as  his  wife  had,  and  in  her  right* 
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The  plaintiff  commenced  two  actions  of  ejectment  against  the 
defendant ;  one,  May  18,  1867,  and  the  other  at  the  December 
term,  1868 ;  and  an  action  to  recover  rent,  tried  at  the  June 
term,  1870 ;  all  of  which  failed  on  technical  grounds.  On  the 
first  day  of  November,  1869,  and  before  the  commencement  of 
this  suit,  the  plaintiff's  attorney,  J.  P.  Lamson,  Esq.,  wrote  the 
defendant  to  quit  the  premises  by  the  15th  of  May  then  next,  and 
deposited  the  letter  in  the  post-office,  but  the  defendant  never  re- 
ceived it. 

On  the  9th  of  May,  1870,  the  plaintiff  caused  written  notice  to 
be  served  on  the  defendant  to  quit  on  the  15th  of  November  then 
next.  The  defendant  was  in  the  occupancy  and  possession  of 
the  premises  from  the  time  of  his  marriage  to  the  time  of  trial ; 
and  the  yearly  rental  value  thereof  was  $45. 

The  defendant  claimed  that  the  foregoing  facts  created  a  ten- 
ancy from  year  to  year,  which  could  only  be  terminated  by  six 
months'  notice  to  quit  at  the  end  of  the  year.  May  8  ;  and  that, 
no  such  notice  having  been  given,  judgment  should  be  for  the  de- 
fendant. But  the  court  held  otherwise,  and  decided  that  there 
never  was  any  tenancy  of  any  kind  between  the  parties,  but  only 
an  implied  license  from  the  plaintiff  to  her  daughter  before  her 
marriage,  to  occupy,  and  that  the  defendant  went  in  under  the 
same  license,  and  continued  to  occupy  thereunder  until  the  first 
suit  in  ejectment  was  brought,  which  operated  as  a  revocation  of 
said  license,  and  that  it  then  became  the  duty  of  the  defendant  to 
quit  the  premises  within  a  reasonable  time,  and  that,  considering 
that  the  defendant  had  crops  in  the  ground,  such  reasonable  time 
expired  November  1,  1867  ;  and  rendered  judgment  for  the 
plaintiff  to  recover  the  seisin  and  possession  of  said  premises, 
and  d&mages  at  the  rate  of  (45  per  year  from  November  18, 
1867,  to  the  time  of  trial.    Exceptions  by  the  defendant. 

Blis8  N.  Davis,  for  the  defendant. 

The  defendant's  wife  occupied  as  tenant  at  will.  1  Washb. 
Real  Prop.  375,  §  24  ;  Cheever  v.  Pearson,  et  al.  16  Pick.  266  ; 
Doe  d.  Nicholl  et  ah.  v.  MKeag,  10  B.  &  C.  721 ;  Doe  v.  Wood^ 
14  M.  A  W.  682  ;  HancKett  v.    Whitney,  2  Aik.  240,  and  1 
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Vt.  311.  In  a  tenancy  at  will,  notice  to  quit  is  necessary.  1 
Washb.  Real  Prop.  379,  §  35.  But  a  tenancy  at  will  becomes  a 
tenancy  from  year  to  year.  lb.  379,  §  37  ;  Smith  Land.  &  Ten. 
234  ;  Eancheit  v.  Whitney^  supra. 

The  court  held  that  there  never  was  any  tenancy  of  any  kind. 
The  law  determines  the  relation  of  the  parties,  from  the  facts. 
An  implied  license  has  the  same  effect  as  an  express  license,  and 
an  express  license  can  be  nothing  less  than  a  tenancy  at  will,  and 
becomes  a  tenancy  from  year  to  year.  1  Washb.  Real  Prop.  394, 
§5.  The  court  must  have  found  that  there  was  a  tenancy  of 
some  kind,  by  holding  that  the  commencement  of  the  first  eject- 
ment suit,  was  notice  to  quit,  which  the  defendant  should  have  re- 
spected. This  holding  was  the  necessary  consequence  of  the  de- 
termination of  that  case,  reported  in  41  Yt.  306.  Service  of  a 
writ  of  ejectment,  is  notice  to  the  defendant  therein  that  he  is  re- 
garded as  a  dis«!eisor ;  but,  that  the  service  makes  him  such,  is  a 
novel  idea  in  law.  If  the  commencement  of  that  suit  operated 
as  notice  to  quit,  it  was  ineffectual,  because  it  notified  him  to 
quit  at  no  particular  time.  The  law  says  that  the  landlord  must 
fix  the  time  to  quit.  But,  if  the  commencement  of  that  suit  was 
notice  to  quit,  or  made  the  defendant  a  disseisor  after  the  lapse 
of  a  reasonable  time,  the  plaintiff  waived  such  notice  by  com- 
mencing her  action  for  rent,  wherein  she  declared  that  the  de- 
fendant was  her  tenant  from  May  8,  1864,  to  February,  1870, 
when  that  suit  was  commenced.  Gcodright  d.  Charter  v.  Cordr 
went,  6  T.  R.  219 ;  1  Washb.  Real  Prop.  385,  §  311 ;  ZoucK  d. 
Ward  V.  Willingall^  1  H.  Bl.  311.  Giving  new  notice  to  quit,  was 
a  waiver  of  the  first  notice.  Doe  d.  Brierly  v.  Palmer^  16  East, 
53. 

•     J,  P.  Lams&n^  for  the  plaintiff. 

The  case  negates  everything  necessary  to  constitute  a  tenancy 
from  year  to  year.  The  court  found  that  there  never  was  any 
contract  between  the  plaintiff  and  her  daughter,  or  between  the 
plaintiff  and  the  defendant,  in  relation  to  the  occupancy  of  the 
premises.  The  strongest  relation  between  the  parties  was,  that 
the  defendant  occupied  under  an  implied  license  from  the  plaintiff, 
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which  she  could  revoke  at  any  time.  If  the  commeDcement  of 
the  first  suit  in  ejectment,  was  not  a  revocation  of  such  license,  the 
notice  to  quit  of  May  9,  1870,  was,  and  it  l>ecame  the  duty  of 
the  defendant  to  quit  at  the  time  therein  named,  which  was  fully 
six  months  from  the  time  notice  was  given. 

The  opinion  of  the  court  was  delivered  by 

Rbdpield,  J.  This  suit  was  ejectment  to  recover  possession  of 
plaintiff's  homestead  in  Peacham. 

The  plaintiff  resided  on  her  homestead  with  an  unmarried 
daughter,  and  while  she  was  temporarily  absent  at  Bradford,  on 
a  visit  to  her  married  daughter,  the  defendant  intermarried  with  the 
maiden  daughter,  on  the  8th  of  May,  1863.  The  plaintiff  re- 
turned- to  her  home  in  November,  1863,  and  occupied  the 
house  about  a  year,  the  defendant  living  in  the  house  with  the 
daughter.  The  daughter,  up  to  the  time  of  her  marriage,  lived 
with  the  plaintiff  as  a  child  and  member  of  her  family,  without 
any  contract  or  understanding  as  to  her  relation  with  the  plain- 
tiff; and  after  her  marriage,  the  same  relation  continued  as  to 
herself  and  husband.  After  living  so  together  for  about  a  year, 
the  plaintiff  requested  her  attorney  to  make  an  arrangement  with 
the  defendant,  either  to  buy,  rent,  or  quit,  the  premises.  He  de- 
clined to  make  any  arrangement. 

The  plaintiff  then  brought  two  successive  suits  in  ejectment, 
and  one  in  assumpsit  for  rent ;  all  of  which  failed  on  technical 
grounds.  Before  commencing  this  suit,  the  plaintiff,  on  the  9th  of 
May,  1870,  caused  notice  to  be  served  on  the  defendant  to  quit 
the  premises  on  the  15th  of  November  following.  The  court  find 
from  the  evidence,  that  the  defendant  was  not  tenant  of  the  plain- 
tiff, but  that  he  had  simply  lived  in  her  family,  and  on  the  prem- 
ises, as  the  daughter  had  before  her  marriage.  The  relation  be-  * 
tween  the  parties — whether  the  defendant  was  in  possession  of 
the  plaintiff's  premises  as  tenant,  or  otherwise — was  a  fact,  and 
when  found,  is  conclusive.  But  it  is  claimed  by  the  defendant 
that  the  special  facts  found  by  the  court,  show  that  the  defendant 
was  tenant  at  will,  and  that  this  relation  had  been  so  continual 
that  it  had  grown  into  a  tenancy  from  year  to  year. 
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When  plaintiflTs  brother  and  her  attorney,  Mr.  Hale,  under- 
took, in  her  behalf,  to  make  some  arrangement  with  defendant, 
he  expressly  refused' to  lease  or  vacate  the  premises.  ''No  notice, 
to  quit  is  ever  necessary,  unless  the  relation  of  landlord  and  ten- 
ant subsists.  If  one  in  possession  repudiates  the  relation  of  ten- 
ant to  his  landlord,  no  demand  of  possession  or  notice  to  quit  is 
necessary."  1  Washb.  Real  Prop.  394,  §  42.  "An  agreement 
to  pay  rent  on  the  part  of  the  tenant,  is  regarded  as  an  essential 
element  of  a  tenancy  from  year  to  year."  lb.  396,  §  3.  There 
would  seem  no  ground  or  reason  for  claiming  that  the  defendant 
was  in  possession  as  tenant  .from  year  to  year.  And  at  the  time 
he  refused  to  vacate  the  premises  or  pay  rent,  he  was  liable  to 
ejectment  without  further  demand  or  notice.  But  he  was  suf- 
fered to  remain  in  possession  after  he  had  thus  defied  the  owner 
for  some  two  years,  until  the  commencement  of  the  first  suit 
in  ejectment  in  May,  1867  ;  and  it  is  claimed  that  he  should 
be  regarded  as  entitled  to  the  privileges  of  a  tenant  at  will,  al- 
though, without  right,  he  held  possession  against  the  will  of  the 
owner.  But  a  tenancy  at  will  may  always  be  determined  by  any 
act  or  declaration  inconsistent  with  the  continued  voluntary  re- 
lation of  landlord  and  tenant :  the  assertion  of  title  to  the  pos- 
session of  the  land  ;  "threatening  to  take  legal  means  to  recover 
the  premises,  determines  the  will."  1  Washb.  Real  Prop.  384-5, 
§§  8,  9, 10.  "A  demand  of  possession,  without  notice  to  quit,  is 
a  sufficient  determination  of  the  will."  Doe  d.  Roly  v.  Mai%ey^  8 
B.  &  C.  767.  Doe  d.  Price  v.  Price,  9  Bing.  366.  In  the  latter 
case,  the  defendant  (a  brother  of  the  plaintiff)  had  been  let  into 
possession,  without  any  agreement,  and  had  continued  to  occupy 
and  crop  the  land  for  fifteen  years.  The  plaintiff,  by  his  attor- 
ney, wrote  a  letter  to  the  defendant  in  these  words  :  "Unless  you 
pay  what  you  owe  me,  I  shall  take  immediate  measures  to  recover 
possession  of  the  property."  It  was  held  a  tenancy  at  will,  and 
that  the  notice  determined  the  will.  Gh.  J.  Tindal  says,  in  giv- 
ing judgment :  "Anything  which  amounts  to  a  demand  of  pos- 
session, although  not  expressed  in  precise  and  formal  language, 
is  sufficient  to  indicate  the  determination  of  the  landlord's  will." 
This  defendant  had  not  been  quietly  in  possession  for  fifteen 
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years,  as  in  Doe  v.  Price;  but  less  than  half  that  term.  The 
plaintiff  had  not  only  threatened  legal  measures  to  obtain  the 
possession,  but  had  been  constantly  using  the  ^process  and  ma- 
chinery of  the  law  to  obtain  the  possession  of  her  property ;  and, 
thus  far,  baffled  by  the  defiant  insolence,  of  the  defendant  and  the 
subtlety  of  his  counsel.  The  defendant,  if  tenant  at  will,  would 
be  entitled  to  the  emblements,  if  he  had  any ;  but  in  this  case, 
he  had  six  months'  notice,  and  more  than  he  could  legally  claim. 

But,  we  think  that,  whether  the  defendant  was  in  possession  by 
his  ''implied  license,"  or  as  tenant  at  sufferance,  or  at  will,  the 
relation  was  determined  by  the  suit  in  ejectment  instituted  in 
May,  1867  ;  and  that,  after  that,  he  withheld  the  possession  from 
the  plaintiff  wrongfully.  The  court  allowed  him  to  enjoy  the 
emblements  without  paying  rent,  until  the  18th  of  November  fol- 
lowing, which  is  a  leniency,  even  to  the  utmost  limits  allowed  by 
the  ^'common  law  of  England,"  which  the  defendaut  so  stoutly 
invokes. 

The  judgment  of  the  county  court  is  therefore  affirmed.       . 

\ 


William  Davis  v.  Daniel  Goodrich. 
Parol  evidence  to  vary  written  agreements. 

The  role  as  to  ihe  admlsslbUity  of  parol  eyidenoe  to  vary  written  agreements  does  not 
touch  the  validity  of  the  af^reement  sooght  to  be  proved,  but  only  the  kind  of  evldenoe 
by  which  the  party  may  be  compeUed  to  prove  it;  and  if  the  agreement  is  admitted 
on  trial,  or  by  the  pleadings,  or  is  proved  without  objection,  by  parol  evidence,  it  is  a 
waiver  of  the  mle,  and  becomes  the  agreement,  as  fhlly  operative  as  M  it  had  been  proved 
by  a  writing. 

Assumpsit  to  recover  the  amount  of  a  draft.  Plea,  the  gen- 
eral issue,  and  trial  by  jury,  June  term,  1872,  Ross,  J.,  presid- 
ing. 

Said  draft  was  drawn  on  the  5th  of  November,  1870,  by  one 
Lynde,  on  the  Howard  National  Bank  of  Boston,  in  favor  of  the 
defendant,  and  by  him  endorsed  to  the  plaintiff  about  the  10th  of 
the  same  November,  and  by  the  plaintiff  indorsed  to  one  Damon, 
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and  was  presented  and  protested  for  non-payment,  February  6, 
1871,  and  taken  up  by  the  plaintiff  as  indorser.  In  1870,  the 
plaintiff  was  a  merchant  at  Hardwick,  and  the  defendant  was  a 
fiEurmer  and  cattle-drover,  residing  in  the  same  town.  Lynde  was 
a  butcher  in  the  vicinity  of  Boston,  and  was  well  known  to  the 
defendant,  but  unknown  to  the  plaintiff.  The  draft  was  sent  to 
the  defendant,  at  Hardwick,  in  payment  of  cattle  purchased  of  him 
by  Lynde,  and  the  defendant,  upon  its  receipt,  indorsed  the  same 
to  the  plaintiff,  and  received  the  face  of  it  in  money.  The  plain- 
tiff, without  objection,  gave  evidence  tending  to  show  that  when 
the  defendant  asked  him  for  the  money  on  the  draft,  he  told  him 
he  did  not  know  the  drawer,  and  could  not  then  use  the  draft,  as 
he  had  no  bills  in  Boston,  but  that  he  could  accommodate  him 
with  the  money  if  he  would  allow  him  to  hold  the  draft  without 
presentment  for  payment,  until  he  had  bills  to  pay  in  Boston ;  that 
the  defendant  thereupon  indorsed  the  draft  and  received  the  money 
on  it,  and  agreed  that  he  might  keep  it  till  he  had  biUs  due  in 
Boston  ;  that  the  plaintiff  forwarded  the  draft  in  payment  of  the 
first  bills  he  had  fall  due  in  Boston,  at  the  time  they  fell  due,  and 
that  the  same  came  back  protested. 

The  defendant's  testimony  tended  to  show  that  he  only  agreed 
that  the  plaintiff  might  hold  the  draft  two  or  three  weeks,  at  the 
longest,  and  that  before  he  left  the  store,  after  having  received  the 
money,  he  requested  the  plaintiff  not  to  wait  that  length  of  time, 
but  to  send  it  forward  at  once.  The  plaintiff  denied  this  request. 
The  defendant's  testimony  further  tended  to  show,  that  Lynde 
failed,  or  stopped  payment,  and  withdrew  his  funds  from  said 
bank,  on  the  24th  of  January,  1871,  and  that  he  had  funds  there 
to  pay  said  draft  till  that  day.  After  the  testimony  was  closed 
and  Uie  arguments  commenced,  the  defendant  requested  the  court 
to  charge  the  jury  that  '^  the  plaintiff  cannot  change  the  legal 
duty  of  immediate  presentment  under  the  law-merchant,  by  parol 
testimony,  and  that  the  indorsement  of  the  draft  by  the  defendant 
governs  the  contract."  The  court  refused  to  charge  as  requested, 
but  submitted  the  case  to  the  jury  upon  the  evidence  which  had 
been  received  without  objection,  with  instructions  not  excepted  to. 
To  the  refusal  to  charge  as  requested,  the  defendant  excepted. 
9 
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B,  N,  DavUy  for  tlie  defendaut. 

It  is  the  duty  of  the  court  to  charge  correctly  and  fally  upon 
every  point  material  to  the  decision  of  the  case,'  upon  which  there 
is  testimony,  whether  requested  or  not.  Vaughn  v.  Porter^  16 
Yt.  266.  In  this  case  the  request  was  on  the  opening  argument 
for  the  defendant.  In  Stanton  v.  Banister^  2  Vt.  464,  the  levy 
of  an  execution  on  real  estate  was  read  to  the  jury  without  objec- 
tion, hut  the  court  held  that  its  invalidity  might  be  urged  in  argu- 
ment, and  the  court  requested  to  instruct  the  jury  upon  the  sub- 
iect.     Wait  v.  Maomell,  5  Pick.  220. 

The  important  question  in  the  case  is,  whether  parol  evidence 
can  be  received  to  vary  the  contract  of  indorsement.  So  far  as 
the  contract  is  expressed  in  writing,  the  plaintiff  was  to  observe 
the  condition  of  ioimediately  sending  the  draft  forward  and  make 
a'  demand  of  payment.  Story  Prom.  Notes,  §  147.  It  was  com- 
petent for  the  parties  to  contract  to  waive  presentment  indefinitely  ; 
but  such  enlarged  liability  being  part  of  the  contract,  and  not  r<e- 
duced  to  writing,  cannot  be  supplied  by  parol.  Hoar  v.  Qraham^ 
8  Conn.  57  ;  Chit.  Bills,  466. 

L.  2>.  Raihaway^  for  the  plaintiff. 

The  defendant  did  not  seasonably  object  to  the  testimony.  The 
defendant's  request  amounted  to  asking  the  court  to  rule  out  the 
parol  testimony  after  it  had  been  introduced  by  both  sides  with- 
ont  objection.  The  court  rightly  refused  to  charge  as  requested. 
Williams  v.  Haywood^  41  Vt.  279 ;  Laurent  v.  Vaughn^  30  Vt. 
90 ;  Hilh  v.  Marlboro,  40  Vt.  648 ;  Wakefield  v.  Fairman  et  al. 
41Vt.  389. 

If  the  testimony  had  been  seasonably  objected  to,  it  would  have 
been  admissible  for  the  purpose  of  showing  the  contract  the  par- 
ties made,  for  the  reason  that  they  were  both  parties  to  the  draft. 
Pitkin  V.  Flanagan,  23  Vt.  160;  Sandford  \.  Norton,  14  Vt. 
228 ;  Strmg  v.  Riker,  16  Vt.  654  ;  Sylvester  v.  Downer,  20  Vt. 
355  ;  Barrows  v.  Lane  et  al.  6  Vt.  161 ;  Miner  v.  Robinson,  1 
D.  Chip.  392 ;  Marsh  v.  Bahcock,  2  D.  Chip.  124 ;  Lathrop  v. 
Wilson,  30  Vt.  604 ;  Adams  v.  Flanagan,  36  Vt.  400.  It  is  in 
the  power  Qf  parties  to  waive  the  rule  that  parol  evidence  is  not 
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admissible  to  vary  a  written  contract,  and. when  waived,  the  evi- 
dence is  admissible  like  anj  other  proper  evidence;  and  when  a 
party  does  not  object  to  the  introduction  of  such  evidence  to  vary 
or  explain  written  contracts,  he  is  understood  to  waive  the  rule. 
HUh  V.  Marlboro^  9upra ;  Carpenter  v.  MeOlure,  37  Vt.  127. 
Parol  evidence  was  admissible  to  show  what  the  contract  was, 
and  also  to  show  what  was  in  the  contract,  which  does  not  vary 
or  contradict  the  indorsement.  Winn  v.  GhamherKn^  82  Yt. 
318  ;  White  v.  MUler,  22  Vt.  380 ;  Harwood  v.  Harwood,  lb. 
607;  Holmenr,  Crossett,  33  *Vt.  116  ;  Hayward  Rvhber  Co.  v. 
Duncklee^  30  Vt.  29 ;  ffopkins  v.  School  District  No.  3  in  Danbgy 
27  Vt.  281  ;  lAnsley  v.  Lovely,  26  Vt.  123 ;  Lowry  et  al.  v.  Ad- 
amsy  22  Vt.  160.  No  time  was  specified  in  the  indorsement  when 
the'  draft  was  to  be  presented,  hence  the  plaintiff  was  entitled  to 
a  reasonable  time,  under  the  circumstances  of  the  case,  to  make 
presentment.  Story  Prom.  Notes,  (5th  ed.)  650,  659,  661. 
The  parol  evidence  was  no  contradiction  of  the  indorsement ; 
and  it  is  evident  that  the  parties  did  not  intend  to  reduce  the 
whole  contract  to  writing ;  hence  parol  evidence  was  admissible 
lo  prove  what  the  contract  was.     Winn  v.  Chamherlin,  tnipra. 

Tlie  opinion  of  the  court  was  delivered  by 

Babbett,  J.  It  is  unquestionably  true  that  as  between  plaintiff 
and  defendant,  if  the  alleged  agreement  as  to  the  time  of  present- 
ing the  draft  for  payment  had  been  in  writing,  as  it  was  a  part  of 
the  transaction  of  purchase  by  the  plaintiff,  it  might  be  proved  by 
the  writing,  and  would  be  effectual  in  behalf  of  the  plaintiff. 
The  rule  as  to  parol  evidence  which,  the  defendant  insists  on  in 
this  case,  does  not  touch  the  validity  of  the  agreement,  but  only 
the  kind  of  evidence  by  which  the  party  may  be  compelled  to 
prove  the  agreement.  If  the  agreement  is  admitted  on  thef  trial, 
or  by  the  pleadings,  or  it  is  proved  without  objection  by  parol 
evidence,  it  is  a  waiver  of  the  rule,  and  leaves  the  agreement  a» 
fully  operative  as  if  it  had  been  proved  by  a  writing.  See  Ifbyeif 
r.  EvanB,  6  Vt.  628  ;  87  Vt.  127,  Carpenter  v.  McC^ure. 

Judgment  affirmed. 
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John  C.  Dow  v.  John  E.  Batohelder  and  tbtjstee,  and 
William  Langmaid,  claimant. 

JSiff^€Ct  of  appeal  in  trustee  cases.    Discontinuance  by  death  of  the 

defendant. 

In  trustee  suite. oommenoed  beft»re  a  Justice  of  the  peaoe,  an  appeal,  whether  by  one  of 
the  principal  parties,  or  only  by  the  trustee  or  olatmanti  brings  the  whole  case  into  the 
county  oourt  as  to  all  the  parties. 

A  trustee  suit  commenced  before  a  jnstloe  of  the  peace,  wherein  Ju^jpnent  was  rendered 
against  the  principal  defendant  and  trustee,  was  appealed  by  the  claimant  only,  and 
continued  at  the  first  term,  without  an  afllrmsaoe  of  judgment  against  the  principal 
defendant.  The  principal  defendant  died  before  the  next  term,  and  administration 
was  granted  upon  his  estate,  and  commissioners  appointed.  HcM,  that  the  suit  was  dis- 
continued by  the  death  of  the  defendant. 

Book  account,  originally  commenced  before  a  justice  of  the 
peace.  Judgment  against  the  principal  defendant  and  trustee,  and 
appeal  by  the  claimant  only.  The  appeal  was  entered  at  the  De- 
cember term,  1871,  and  the  cause  continued  to  the  next  term, 
without  an  aflGirmance  of  the  judgment  against  the  principal  de- 
fendant. The  principal  defendant  deceased  before  the  next  term  ; 
and  at  that  term,  on  motion  of  the  claimant,  and  upon  proof  of 
the  grant  of  administration  and  the  appointment  of  commissioners 
on  the  estate  of  the  defendant,  the  court,  Ross,  J.,  presiding, 
ordered  the  suit  discontinued  by  death  of  the  defendant.  Excep- 
tions by  the  plaintiff. 

Bliss  N.  Davis  J  for  the  plaintiff. 

BurkeSy  for  the  claimant. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  In  a  trustee  suit  commenced  before  a  justice  of  the 
peace,  an  appeal,  whether  by  one  of  the  principal  parties,  or  only 
by  the  trustee  or  claimant,  brings  the  whole  case  into  the  county 
court  as  to  all  the  parties.  Where  the  appeal  is  by  either  of  the 
4)rincipal  parties,  and  no  appeal  by  the  trustee  or  claimant,  the 
case  is  open  for  trial  in  the  county  court,  not  only  as  between  the 
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plaiDtiff  and  defendant,  but  also  as  to  the  trustee  and  claimant. 
Even  where  the  plaintiff  only  appeals,  and  in  his  appeal  claims  to 
limit  his  appeal  to  the  decision  of  the  justice  as  to  the  liability  of 
the  trustee,  the  defendant  is  not  bound  by  the  judgment  of  the 
justice  against  him,  but  is  entitled  to  a  trial,  in  the  county  court, 
and  to  have  the  Whole  case  treated  as  open.  Bryant  v.  Pember 
^  Tr.  43  Vt.  599. 

Where  the  appeal  is  only  by  the  trustee  or  claimant,  the  statute 
provides  that  the  judgment  of  the  justice  against  the  defendant 
shall  be  affirmed  by  the  county  court  without  costs.  This  provis- 
ion of  the  statute  shows  that  in  such  appeal  the  whole  case  is 
brought  up,  and  that  in  order  to  hold  the  trustee  chargeable  and 
have  a  judgment  against  him,  there  must  be  a  judgment  rendered 
by  the  county  court  against  the  principal  defendant.  No  judg- 
ment can  be  rendered  against  a  party  who  has  deceased  pending 
the  suit.  In  such  case,  the  party  deceased  is  no  longer  in  court, 
or  a  party  in  the  action-;  and  even  if  the  cause  of  action  is  such 
as  survives,  still,  no  judgment  can  be  rendered  after  the  decease 
of  the  defendant,  till  the  executor  or  administrator  of  the  de- 
ceased party  appears  in  the  cause  to  represent  him,  or  until  such 
executor  or  administrator  has  been  by  order  of  court  duly  cited 
to  appear,  and  has  made  default.  But  whether  the  executor  or 
administrator  has  been  cited  in  or  not,  if  commissioners  have  been 
appointed  on  the  estate  of  the  deceased  defendant,  the  suit,  by 
the  express  provision  of  the  statute,  must  be  discontinued  and  the 
case  go  before  the  commissioners.  The  few  exceptions  in  the 
statute,  of  certain  forms  of  action  that  cannot  be  tried  by  the 
commissioners,  have  no  application  to  the  case  at  bar.  It  is 
claimed  by  plaintiff's  counsel  that  the  affirmance  of  the  judgment 
against  the  principal  defendant,  in  cases  like  the  present,  is  but 
matter  of  form,  and  that  the  statute  referred  to  requiring  the  dis- 
continuance of  cases  by  death,  does  not  apply  to  such  appeals. 
Shelden  v.  Shelden  ^  Trustee^  ^  Claimant^  87  Vt.  158,  was  an 
action  of  general  assumpsit  for  the  recovery  of  a  promissory  note 
only,  executed  by  the  defendant  to  the  plaintiff  (although  no  spe- 
cification had  been  filed),  in  which  suit  a  trustee  was  summoned  at 
the  first  term  of  the  county  court ;  a  default  was  entered  against 
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the  defendant,  a  claimant  entered,  and  a  commissioner  was  ap- 
pointed as  provided  by  statute,  to  take  disclosure  of  trustee  and 
report  as  to  his  liability.  A  hearing  was  had  before  the  commis- 
sioner, and  afterwards,  and  before  the  next  term  of  the  court,  the 
defendant  died,  and  commissioners  were  appointed  on  his  estate. 
It  was  decided  that  the  plaintiff  could  not  proceed  further  in  the 
suit,  and  that  the  county  court,  on  motion  of  the  claimant,  prop- 
erly ordered  the  suit  discontinued  by  death  of  defendant.  It  is 
true,  a  default,  as  in  the  case  referred  to,  does  not  cut  the  defend- 
ant off  from  a  right  to  a  hearing  in  damages  ;  while  in  the  case  at 
bar,  but  for  the  death  of  the  defendant,  jonma/aaa,  the  judgment 
should  have  been  affirmed  against  the  defendant.  But  in  such 
cases,  something  may  transpire  between  the  date  of  thjd  justice 
judgment  and  the  term  of  the  court  at  which  the  plaintiff  claims 
an  affirmance  of  the  judgment,  that  would  bar  him  of  the  right 
to  an  affirmance  of  the  judgment.  In  the  intervening  time  the 
defendant  may  pay  the  judgment  agreeably  to  the  statute,  or  some 
other  defense  may  accrue,  of  which  the  defendant  might  avail 
himself.  It  would  therefore  be  hazardous  to  render  judgment 
against  a  defendant  after  his  decease,  with  no  representative  of 
the  deceased  in  court.  Such  judgment  would  be  erroneous,  and 
liable  to  be  reversed  at  common  law,  on  writ  of  error  for  error 
of  fact.  The  fhct  that  no  judgment  in  this  case  could  be  legally 
rendere'i  without  the  representative  of  the  defendant  being  made 
a  party,  shows  that  the  suit  was  pending  at  the  death  of  the  de- 
fendant, within  the  meaning  of  the  statute  requiring  pending  suits 
to  be  discontinued  by  death  of  defendant  and  appointment  of  com- 
missioners. The  case  differs  from  a  case  pending  in  the  supreme 
court  on  exceptions  to  the  decision  of  the  county  court,  at  the 
time  of  the  death  of  a  party ;  because  exceptions  are  in  the  na- 
ture of  a  writ  of  error,  and  do  not  vacate  the  judgment  of  the 
court  below,  and  may  be  heard  after  the  administrator  or  execu- 
tor has  been  cited  in. 
Judgment  affirmed. 
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L.  F.  Edwards  v.  Joel  HARRiNaTON.* 

Notice  of  Special  Matter  wnder  the  General  Iseue.     Constructum 
of  Submission  to  Arbitration.    Impeachment  of  Award. 

Tbo  noMoe  of  apeoial  metier  alloKod  a  snbmiaalon  to  arbitration  of  the  matter  in  contro- 
rersy  in  this  salt,  after  the  oommenoement  thereof,  and  the  pnblleatlon  of  an  award, 
but  Qiily  alleged  that  the  award  "  was  to  the  effeot  that  the  defendant  was  not  liable 
to  pay  to  the  plaintiff  any  damage  fbr  the  Injory  oomplained  of/'  Held,  that  the  no- 
ttoe  WM  luiBoient  upon  its  fkoe,  and,  the  award  not  being  shown  to  the  oonrt,  it  must 
be  presamed  that  the  award  prodaeed  In  evidence  was  in  sabsCanoe  the  same  as  the 
one  deeoribed  in  the  notiee. 

T%e  submission  prorided  that  "  the  oosts  in  the  eonnty  ooort  shall  follow  the  deoisioa  of 
the  arbitrators,  and  shall  follow  the  Judgment  of  said  arbitrators  to  b9  mait  a»  m  « 
camrt  of  law. ^^  Held,  that  this  provision  related  only  to  the  costs  in  oonnty  oonrt,  and 
had  no  relbrenoe  to  any  rule  of  decision  upon  the  merits,  that  the  arbitrators  were  to 
follow. 

Bvt  treating  it  as  a  provision  that  the  arbitrators  should  decide  aooording  to  law,  tfuMto- 
twr,  whether  the  award  oonld  be  impeached  at  law  for  this  CAuse,  as  it  was  regnlur  on 
its  Ihoe,  and  no  pretense  that  the  arbitrators  exceeded  their  powers,  or  omitted  to  de- 
elde  any  matters  sabmitted,  and  the  award  purporting  to  ha^e  been  made  in  aooord- 
anee  with  the  submission. 

This  was  an  action  of  trespass  qtM.  clau.  Plea,  the  general  is- 
sue, and  notice.  Trial  by  jury,  December  term,  1867,  Steele,  J., 
presiding. 

The  notice  alleged  a  submission  to  arbitration  of  the  matter  in 
controversy  in  this  suit,  after  the  commencement  thereof,  and  the 
publication  of  an  award,  but  did  not  set  out  the  award,  or  in  terms 
profess  to  state  the  substance  thereof,  but  only  alleged  that  the 
award  ^^  was  to  the  effect  that  the  defendant  was  not  liable 
to  pay  to  the  plaintiff  anf  damages  for  the  injury  complained 
of  by  said  plaintiff."  On  trial  the  plaintiff  objected  to  the  intro- 
duction of  any  evidence  under  the  notice,  because  it  set  forth  only 
the  effect  of  the  award.  The  court  overruled  the  objection ;  to 
which  the  plaintiff  excepted. 

The  defendant,  under  the  notice,  then  introduced  in  evidence  a 
written  submission  of  this  suit,  and  the  matters  covered  by  the 
declaration,  to  arbitrators,  and  proved  an  award  which  purported 
to  have  been  made  in  accordance  with  the  submission.    The  sub- 

*  This  case  was  decided  at  the  August  tenn,  1 868. 
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mission  contained  a  clause  that  '^  the  costs  in  county  court  shall 
follow  the  decision  of  the  arbitrators,  and  shall  follow  the  judg- 
ment of  said  arbitrators  to  be  made  as  in  a  court  of  law^  The 
plaintiff  claimed  that  this  clause  bound  the  arbitrators  to  decide 
the  case  as  a  court  of  law,  and  introduced  evidence  tending  to 
show  that  the  arbitrators  did  not  profess  to  be  governed  by  the 
rules  of  law,  but  made  their  award  with  reference  to  what  they 
viewed  as  the  equity  of  the  case.  The  plaintiff  also  proved  that 
he  claimed  the  same  construction  of  the  submission  at  the  hearing 
before  the  arbitrators.  The  award  not  being  otherwise  objected 
to,  the  court  held  it  valid,  and,  no  other  question  of  fact  remain- 
ing, directed  a  verdict  for  the  defendant ;  to  which  the  plaintiff 
excepted. 

B,  N.  Davis^  for  the  plaintiff. 

0.  S.  Burke^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  counsel  for  the  plaintiff  is  correct  in  his  propo- 
sition that  the  statute  allowing  special  matter  to  be  given  in  evi- 
dence under  the  general  issue  and  notice,  only  dispenses  with  the 
form  of  a  special  plea,  but  not  with  the  substance.  It  is  not 
claimed  that  there  was  any  variance  between  the  award  given  in 
evidence  and  that  described  in  the  notice.  The  only  objection 
alleged  against  the  notice  is  that  it  does  not  set  forth  the  award 
in  terms  or  the  substance  of  it,  but  only  its  effect.  The  award  is 
not  made  a  part  of  the  case  and  has  not  been  shown  us,  so  that 
we  have  no  means  of  determining  whether  this  objection  is  well 
founded  in  fact.  For  aught  we  can  tell,  the  award  was  in  the 
very  words  of  the  notice.  If  so,  the  plaintiff's  objection  has  no 
foundation  in  fact.  All  we  can  do  is  to  look  at  the  notice  and  see 
whether  it  is  bad  on  the  face  of  it.  The  notice,  after  setting  forth 
the  submission,  &c.,  in  stating  the  award,  says  the  parties  met  be- 
fore said  arbitrators  and  had  a  hearing  concerning  the  matter  in 
controversy  in  said  suit,  and  after  the  said  hearing,  in  the  same 
month,  the  said  Isaac  Patterson  and  J.  F.  Stevens  made  and  pub- 
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lished  their  award,  '^  whieh  was  to  the  effect  that  the  defendant 
was  not  liable  to  pay  to  the  plaintiflF  any  damage  for  the  injury 
complained  of  by  said  plaintifT. "  The  objection  mode  to  this 
notice  is  that  it  does  not  prqfess  to  state  the  words  of  the  award, 
nor  its  substance,  but  only  its  effect.  But,  under  this  notice,  the 
defendant  would  be  bound  to  prove  an  award  in  substance  as  al- 
leged. This  proof  must  be  precisely  the  same  as  if  in  the  notice 
the  words,  in  substance^  had  been  inserted  in  place  of  the  words, 
*^  to  the  effect. "  This  being  so,  it  must  be  assumed  that  the  award 
produced  in  evidence  was,  in  substance,  the  same  as  that  described 
in  the  notice,  and  therefore  the  notice  is  not  obnoxious  to  the 
objection  urged  against  it.  To  the  effect^  means,  in  legal  effect; 
and  in  civil  suits,  and  often  in  criminal  cases,  it  is  sufficients  to 
plead  a  written  instrument  according  to  its  legal  effect. 

The  other  objection  to  the  ruling  of  the  county  court,  that  rela- 
ting to  the  arbitrators  not  professing  to  decide  according  to  law, 
in  the  first  place  involves  a  question  of  construction  of  the  submis- 
sion. The  question  of  construction  is  as  to  the  paragraph,  ^^and  the 
costs  in  the  county  court  shall  follow  the  decision  of  the  arbitrar 
tors,  and  shall  follow  the  judgment  of  said  arbitrators  to  be  made 
as  in  a  court  of  law. "  The  subject-matter  of  the  submission  was 
this  suit,  which  was  pending  at  the  time  of  the  submission.  The 
object  of  adding  the  provision  above  recited,  obviously,  was  to  pro- 
vide explicitly  a  guide  for  the  arbitrators  as  to  the  costs  in  the 
county  court.  It  is  the  costs  in  the  county  court  that  shall  follow 
the  judgment  of  said  arbitrators  to  be  made  as  in  a  court  of  law. 
If  the  words  to  be  made  had  been  omitted,  there  could  be  no 
doubt  that  the  whole  force  of  that  provision  would  relate  to  the 
costs  in  the  county  court,  and  have  no  reference  to  any  rule  of 
decision  upon  the  merits,  that  the  arbitrators  were  to  follow.  We 
think,  notwithstanding  those  words  create  some  doubt  as  to  the 
meaning,  that  nothing  more  was  intended  than  that  whatever  de- 
cision the  arbitrators  shall  make,  the  costs  in  the  county  court 
shall  follow  that  judgment  the  same  as  in  a  court  of  law,  the  same 
as  costs  follow  the  event  of  a  suit  in  a  court  of  law.  K  this 
is  the  true  construction  of  the  submission,  this  objection  to  the 
award  must  fail,  as  it  does  not  appear  but  that  as  to  the  costs  of 
10 
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the  county  court,  the  arbitrators  professed  to,  and  did,  follow  the 
submission.  But  treating  that  as  a  provision  that  the  arbitrators 
should  decide  according  to  law,  it  is  very  doubtful  whether  the 
award  could  be  impeached  at  law  for  this  cause,  as  it  was  regular 
on  the  face  of  it,  and  no  pretence  that  the  arbitrators  exceeded 
their  powers  by  deciding  upon  matters  not  submitted,  nor  that  they 
omitted  in  their  decision  any  matter  submitted  ;  and  as  the  excep- 
tions show  that  the  award  ^^  purported  to  have  been  made  in  ac- 
cordance with  the  said  submission. "  None  of  the  cases  cited 
by  plaintiff's  counsel  goes  to  that  extciit.  But  if  it  could  be  thus 
impeached,  it  would  seem  that  it  ought  not  to  be  set  aside  as  void, 
unless  it  appeb.rs  that  the  arbitrators  did  not  decide  according  to 
law,  or  as  in  a  court  of  law.  The  fact  that  the  plaintiff  intro- 
duced evidence  *'  tending  to  show  that  the  arbitrators  did  not 'pro- 
fess to  be  governed  by  the  rules  of  law,  but  made  their  award 
with  reference  to  what  they  viewed  as  the  equity  of  the  case,"  is 
not  very  satisfactory  evidence  that  they  decided  contrary  to 
law,  and  would  hardly  warrant  such  conclusion.  Equity  and  jus- 
tice generally  turn  out  to  be  law,  though  not  always. 
Judgment  affirmed. 


David  C.  Hudson  v.  William  P.  Nute. 
Conversion.     Offset. 

The  defendant  delivered  his  stage  horses  to  the  plaintiff  to  be  kept  at  an  agreed  prfee. 
There  was  no  promise  on  the  part  of  the  plaintiff,  express  or  implied,  to  re-deliver  e«id 
horses  to  the  defendant  on  demand,  other  than  what  might  be  implied  from  his  agree- 
ment to  keep  them  as  aforesaid ;  but  the  defendant  had  a  right  to  take  them  at  any 
and  aU  times,  to  nse  in  his  business,  and  had  ahrays  done  so  until  the  plaintiff  refbsed 
to  permit  him  to  do  so,  and  detained  them  from  him.  Heidt  that  such  refusal  and  deten- 
tion was  a  tort,  and  a  oonversion  of  the  horses,  and  not  the  proper  subject  of  a  plea 
in  oiftet. 

General  assumpsit  to  recover  for  the  keeping  of  defendant's 
stage  horses.  Pleas,  the  general  issue,  and  offset.  Trial  by  the 
court  on  an  agreed  statement  of  facts,  June  term,  1872,  Boss,  J., 
presiding. 


Digitized  by  VjOOQIC 


AUGUST  TERM,  1872.  67 


Hudson  V.  Nate. 


The  defendant  plead«)d  in  offset  that  he  delivered  his  four  stage 
horses  to  the  plaintiff,  to  be  kept  at  hay  and  grain,  at  and  for  a 
certain  price  agreed  upon  between  them,  and  that  the  plaintiff 
was  to  re-deliver  said  horses  to  the  defendant  on  request,  and  the 
defendant  was  to  have  the  right  to  take  said  horses,  or  any  of 
them,  at  any  and  all  times,  to  use  in  and  about  his  business  of 
carrying  the  U.  S.  mail  and  passengers  from  Lyndon  to  Island 
Pond,  or  any  other  the  business  of  the  defendant ;  and  averred 
that  the  plaintiff,  on  request,  refused  to  re-deliver  said  horses  to 
the  defendant,  or  to  permit  the  defendant  to  take  them,  or  any  of 
them,  for  the  purpose  aforesaid,  but  detained  them  from  the  de- 
fendant for  the  space  of  five  weeks,  to  the  damage  of  the  defend- 
ant two  hundred  dollars.  There  was  no  promise  on  the  part  of 
the  plaintiff,  express  or  implied,  to  re-deliver  said  horses  to  the 
defendant,  other  than  might  be  inferred  from  his  agreement  to 
Jceep  them  for  the  defendant,  and  the  defendant  had  the  right  to 
take  them  at  any  and  all  times,  and  had  done  so  until  the  time  of 
the  refusal  set  forth  in  said  plea.  The  sole  question  in  the  case 
was  as  to  the  validity  of  said  plea  in  offset.  The  court  decided 
that  the  sui>ject-matter  of  said  plea  could  not  be  pleaded  in  offset, 
and  rendered  judgment  for  the  plaintiff.  Exceptions  by  the  de- 
fendant. 

Geo.  C.  ^  Geo,  W,  CaJioon,  for  the  defendant,  insisted  that 
the  plaintiff's  refusal  to  re-delivor  said  horses  on  demand,  was  a 
breach  of  an  implied  contract  on  his  part,  and  hence  the  proper 
subject  of  a  plea  in  offset. 

Belden  ^  May^  for  the  plaintiff,  argued  that  such  refusal  was  a 
conversion  of  the  horses,  for  which  trover  was  the  proper  remedy, 
and  cited  Kidney  v.  Persons,  41  Vt.  386  ;  and  insisted  that  the 
fame  could  not  be  allowed  in  offset,  and  cited  Keyes  v.  Western 
Vl  Slate  Co,  34  Vt.  81,  and  Thompson  v.  Oongdon,  43  Vt.  396. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J.    This  action  is  assumpsit  for  the  keep  of  defend- 
ant's stage  horses ;  and  upon  the  agreed  statement  of  the  case, 
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the  question  is  raised  whether  the  defendant's  special  pleas  in 
offset  may  be,  legally,  predicated  upon  the  facts  stated.  The 
offset  counts  upon  the  refusal  of  the  plaintiff  to  deliver  defend- 
ant's horses  on  demand.  The  plaintiff  having  the  possession  at 
the  time  of  demand,  the  refusal  to  deliver  was  a  conversion.  The 
agreement  was  "  to  keep  defendant's  horses."  The  withholding 
the  possession  from  defendant  was  as  much  a  tort  as  if  he  had 
sold  or  maliciously  killed  the  horses.  Our  statute  of  offsets  has 
been  extended  to  unliquidated  damages,  fftMard  v.  Fisher^  25 
Vt.  689 ;  Ket/ea  v.  Western  Vt.  SlaU  Co.  34  Vt.  81,  which  was 
not  the  case  under  the  English  statute.  Bi^t  it  has  not  yet  been 
extended  to  torts.  In  the  case  of  Thompson  v.  Congdon^  43  Vt. 
396,  the  court  allowed  the  defendant  to  offset  the  use  of  a  hired 
carriage,  including  the  injury  from  hard  usage^  on  the  ground 
that  there  was  an  implied  undertaking  to  use  the  carriage  with 
due  care  and  prudence.  But  the  court  has  uniformly  refused  to 
blend,' and  make  concurrent,  actions  of  assumpsit  and  tort.  Steams 
V.  Dillingham,  22  Vt.  624 ;  Kidney  v.  Persons,  41  Vt.  386. 
The  judgment  of  the  county  court  is  affirmed. 


George  Ide  v.  J.  B.  Passett.  . 
Officer.     Receiptor.     Demand  and  Refusal.     Attachment. 

It  has  been  long  settled  in  this  state  that  an  officer  is  not  liable  for  property  atlaohed 
by  him  on  nugne  process,  which  has  perished  without  &alt  for  which  he  is  liable. 

It  is  equally  well  settled  that  a  receiptor  of  such  property  is  not  liable  on  his  receipt, 
when  it  has  perished  without  like  iault. 

On  the  occasion  of  a  demand  by  the  plaintiff,  an  attaching  officer,  of  property  receipted 
by  the  defendant,  it  was  agreed  that  the  defendant  should  deliver  the  property  to  the 
plaintiff  at  a  time  and  place  of  sale  to  l>e  appointed  by  the  plaintiff.  The  plaintiff 
did  not  make  such  appointment,  but,  without  making  any  fhrther  demand,  sued  the 
defendant  on  his  receipt.    Heldf  that  he  could  not  recover. 

The  plaintiff  attached  ten  swarms  of  bees,  and  the  defendant  receipted  them,  but  no 

,  mention  was  made  either  in  the  attachment  or  the  receipt,  of  the  hives  in  which 
they  were.    He/d,  that  the  defendant  was  not  liable  for  the  hives  under  his  receipt. 

Action  on  a  receipt  given  by  the  defendant  to  the  plaintiff,  an 
attaching  officer,  for  property  attached  by  him  on  a  writ  in  favor 
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of  NoyeB  v.  Bean^  in  which  suit  judgment  was  rendered  against 
the  defendant  therein  at  the  December  term  of  Oaledonia  county 
court,  1^70,  and  execution  issued.  Plea,  the  general  issue,  and 
trial  by  the  court,  June  term,  1872,  Ross,  J.  presiding. 

Ten  swarms  of  bees  were  included  in  said  receipt,  but  nothing 
was  mentioned  therein  about  the  hives  in  which  they  were.  At 
the  time  of  said  attachment,  Bean  owned  a  yoke  of  oxen  and  a 
mare,  and  he  told  the  plaintiff  that  he  elected  to  keep  the  mare 
in  lieu  of  the  oxen  ;  but  the  plaintiff  attached  the  mai*e  instead 
of  the  oxen,  and  she  was  included  in  said  recei[)t  by  the  pro- 
curement of  Bean.  One  cow  was  also  receipted.  The  defendant 
left  the  property  receipted  in  the  possession  of  Bean,  and  before 
the  rendition  of  judgment  in  said  suit,  said  bees  died  under  such 
care  and  treatment  as  men  of  ordinary  care  and  prudence  bestow 
upon  their  own  property  of  a  similar  kind.  On  the  27th  of  Jan- 
uary, 1871,  the  plaintiff  went  to  Enosburgh  and  saw  the  defend- 
ant, and  demanded  the  property  named  in  said  receipt.  The  de- 
fendant offered  to  get  the  property  at  once,  vxccpt  the  bees, 
which,  he  informed  the  plaintiff,  were  dead,  and  deliver  it  to  him, 
and  asked  him  if  he  should  deliver  it  to  him  at  Lyndon,  the 
plaintifi^s  residence,  or  at  Irasburgh,  Bean's  residence,  and  the 
place  of  attachment.  The  plaintiff  told  the  defendant  that  he 
need  not  deliver  it  at  Lyndon,  but  that  he  would  appoint  a  time 
and  place  of  sale  at  Irasburgh,  and  he  might  deliver  it  there. 
The  defendant  said  if  Noyes  would  receive  the  proi>erty  in  exist- 
ence at  the  prices  named  in  the  receipt,  in  part  satisfaction  of 
the  judgment,  he  did  not  know  but  he  would  pay  the  balance. 
The  plaintiff  told  him  he  would  see  Noyes  or  his  counsel,  about 
that  proposition,  and  write  him.  The  defendant  also  told  the 
plaintiff  that  he  could  not  deliver  the  bees,  as  they  were  dead, 
and  that  before  he  would  pay  the  execution,  or  acknowledge  his 
liability  for  the  bees,  he  desired  to  take  counsel.  The  plaintiff 
gave  him  time  to  see  counsel,  and  went  awaj.  On  tho  6th  of 
February,  the  plaintiff  wrote  the  defendant  that  he  had  seen 
Noyes'  counsel,  and  that  he  would  sue  the  receipt  unless  the  exe- 
cution was  paid  in  full.  The  defendant  immediately  wrote  the 
plaintiff  that  he  had  taken  counsel  and  had  concluded  that  he 
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was  not  liable  for  the  bees,  but  that  he  would  deliver  the  other 
property  at  any  time  and  place  the  plaintiff  would  name.  No 
further  communication  was  had  between  the  parties,  and  nothing 
further  done  except  the  bringing  of  this  suit.  It  was  conceded 
that  the  hives  in  which  the  bees  were  when  attached  were  worth 
$2  each,  but  the  defendant  claimed  that  the  attachment  and  re- 
ceipt only  covered  the  bees,  and  did  not  include  the  hives  in  which 
they  were.  Upon  the  foregoing  facts,  the  court  rendered  judg- 
ment for  the  defendant.     Exceptions  by  the  plaintiff. 

George  C  ^  George  W,  Caknon^  for  the  plaintiff. 

The  statute  provides  what  course  sh:ill  be  taken  with  perisha- 
ble property.  Instead  of  having  the  property  appraised,  as  pro- 
vided by  the  statute,  the  defendant  by  giving  his  receipt  stepped 
in  ami  agreed  t>  the  valuation  of  the  property,  and  became  se- 
curity as  contemplated  in  §  44,  ch.  33,  of  the  Gen.  Stat.  There 
could  be  no  question,  it  would  seem,  as  to  the  liability  of  the 
security  under  that  section,  whether  the  property  perished  or 
not.  Sawyer  v.  Masoriy  19  Me.  49.  The  defendant  assumed  the 
same  liability.  The  measure  of  damages  is  the  value  of  the 
property  receipted.  Catlin  v.  Lowrey^  1  D.  Chip.  396  ;  1  Wash. 
Dig.  134,  §§55,  59,  73;  Page  v.  Thrall,  11  Vt.  230;  Blu^  v. 
Stevens,  4  Vt.  88 ;  Sfmng  v.  ffoyt,  2  Tyler,  208 ;  Mazfield  v. 
Scott,  17  Vt.  634;  2  Wash.  Dig.  109,  §§41,  44;  Slimpson  v. 
Pierce,  42  Vt.  '^34.  The  defendant  is  in  no  sense  a  bailee  for 
hire,  therefore,  the  rule  applicable  to  such  bailees  does  not  apply. 
Brown  v.  Gleed  et  al.  33  Vt.  147.  The  receipt,  ex  necessitate, 
includes  the  hives  in  which  the  bees  were,  and  therefore,  the 
defendant  denying  the  plaintiff's  right  to  the  hives,  his  offer  to 
deliver  the  other  property  did  not  include  them,  and  the  plaintiff 
can  recover  for  them,  unless  prevented  by  some  reason  other  than 
that  he  did  not  appoint  a  time  and  place  for  their  delivery.  The 
fact  that  Bean  procured  the  mare  to  be  receipted,  ojierated  as  a 
waiver  of  his  right  of  election,  and  makes  a  case  entirely  different 
from  Haskins  v.  Bennett,  41  Vt.  700.  Vide  Brotvn  v.  Gleed,  33 
Vt.  150.  There  is  no  pretence  but  that  the  cow  was  attached. 
A  receiptor  is  estopped  from  denying  that  the  property  receipted 
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was  attached.  Drake  on  Attach.  §  349  ;  Brown  v.  Atwell^  31  Me. 
357  ;  Spencer  v.  William%^  2  Vt.  209  ;  Drew  v.  Livermore^  40 
Me.  266  ;  Loivri/  v.  Cady,  4  Vt.  505  ;  Morrison  v.  Blodgett^  8  N.  H. 
238  ;  11  Mass.  219.  An  officer's  right  of  action  against  a  receiptor 
accrues  upon  his  making  a  demand  of  the  property.  The  plain- 
tifif  having  made  a  demand,  his  right  of  action  accrued  at  that 
moment.  Page  v.  Thrall^  supra;  Carpenter  v.  Snell^  37  Vt. 
266  ;    Tinker  v.  Morrill,  39  Vt.  480. 

y.  Bartlett,  for  the  defendant. 

Had  the  plainliff  taken  the  bees  into  his  own  possession,  and 
they  had  died  without  his  fault,  he  would  not  be  liable  either  to 
the  debtor  or  the  creditor.  It  follows,  then,  as  a  legal  corollary, 
that  his  bailee  wt  uld  not  be  liable  if  they  died  without  his  fault. 

The  mare  was  exempt  from  attachment.     At  the  time  of  the  de- 
mand, the  defendant  agreed  to  get  the  property,  except  the  bees, 
and  deliver  it  at  Irasburgh,  at  a  time  and  place  of  sale  appointed' 
by  the  plaintiff ;   but  this  the  plaintiff  never  did.     Story  Bailm. 
§  130,  et  seq. 

The  opinion  of  the  court  was  delivered  by 

Babrett,  J.  It  has  been  for  a  long  time  settled  in  this  state 
that  an  officer  is  not  liable  for  property  attached  by  him  on  mesne 
process,  which  has  perished  without  fault  for  which  he  is  answer- 
able. Bridges  v.  Perrtf,  14  Vt.  262 ;  Walker  v.  Wilmarth,  37 
Vt.  289.  It  is  equally  well  settled  that  a  receiptor  of  such 
property  is  not  liable  on  his  receipt,  when  it  has  perished  without 
like  fault.  The  defendant,  therefore,  is  not  liable  for  the  bees, 
they  having  died  without  such  fault. 

He  is  not  liable  for  the  other  property.  The  case  shows  that 
he  did  not  reluse  to  deliver  the  property  when  demanded  by  the 
plaintiff.  On  the  occasion  of  such  demand  it  was  arranged  be- 
tween the  parties  that  the  defendant  should  deliver  it  at  a  time 
and.  place  to  be  named  by  the  plaintiff.  This  was  a  waiver  of 
the  duty  to  deliver  it  to  the  plaintiff  on  such  demand,  and  left 
such  demand  operative  to  charge  the  defendant  with  the  duty  of 
delivering  it  only  upon  the  appointment  of  a  time  and  place  for 
the  delivery  to  be  made,  pursuant  to  said  arrangement. 
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.  Without  naming  such  time  or  place,  and  notwithstanding  the 
defendant  was  willing  to  deliver  it  at  any  time  and  place  that  the 
plaintiff  would  name,  yet,  without  further  demand,  this  suit  was 
brought.  We  think  the  case  as  found  by  the  court  does  not  show 
a  breach  of  the  defendant's  undertaking,  in  the  sense  of  an  action- 
able failure  to  deliver  the  property  on  demand.  The  record  does 
not  show  that  hives  were  either  attached  or  receipted.  A  swarm 
of  bees,  as  chattel  property,  the  subject  of  traffic,  and  subject  to 
attachment,  does  not,  either  in  fact,  in  idea,  or  in  law,  by  the 
force  of  the  terms,  as  practically  understood  and  used,  embrace 
the  hive,  which,  at  a  given  time,  they  may  be  in.  Each  is  quite 
susceptible  of  being  apprehended  in  idea,  and  practically  regarded 
and  treated  as  property,  separate  and  distinct  from  each  other. 
We  think,  in  order  to  hold  the  hives  under  the  receipt,  it  is  nec- 
essary that  they  should  have  been  named  in  the  attachment  and  in 
the  receipt. 

Judgment  affirmed. 


William  Lindsey  and  wipe  v.  The  Town  op  Danville. 
Evidence.     Highways,     New  TriaL 

In  an  action  in  the  name  of  husband  and  wlfo  to  reooyer  fbr  personal  injuries  to  the 
wife,  the  defendant  introduced  testimony  to  prove  that  the  husband,  soon  after 
the  ii\)ury,  in  the  prosenoe  of  his  wife,  told  the  witness  that  the  infirmity  of  his 
wife  was  caused  by  overwork  in  gathering  and  boiling  sap.  Htldy  that  it  was  eom« 
petent  for  the  plaintiff  to  show  by  the  same  witness,  and  as  part  of  the  same  conver- 
sation, that  the  wife  then  denied  her  husband's  statement,  and  declared  that  she  had 
not  gathered  and  boiled  sap. 

Towns  are  bound  to  construct  highways  reasonably  sufficient  with  reference  to  such  ac- 
cidents as  should  be  expected  occasionally  to  occur. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  when 
such  evidence  is  not  decisive  in  character,  nor  when,  by  due  diligence,  the  party 
could  have  produced  the  evidence  at  the  former  trial. 

Case  to  recover  for  an  injury  to  the  wife  of  the  plaintiff,  Wil- 
liam Lindsey,  occasioned  by  the  insufficiency  of  a  highway  in  the 
town  of  Danville.  Plea,  the  general  issue,  and  trial  by  jury,  De- 
cember term,  1871,  Ross,  J.,  presiding.  Verdict  for  the  plain- 
tiffs, and  exceptions  by  the  defendant. 
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And  now  at  this  term  the  defendant  preferred  a  petition  to  this 
court  for  a  new  trial,  upon  the  ground  of  newly  discovered  evi- 
dence, and  the  exceptions  and  petition  were  heard  together.  The 
opinion  discloses  all  material  facts. 

B.  N.  Davin^  O.  H.  Davisy  and  Dickey  ^  Smithy  for  the  defend- 
ant, upon  the  question  raised  by  the  exceptions,  cited  AJian  et  al$, 
V.  Pritehett,  6  T.  R.  680 ;  and  upon  the  question  of  a  new  trial, 
aaman  v.  Mdkoh,  42  Yt.  818. 

0.  S.  ^  0.  O.  Burke,  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  This  action  is  to  recover  damages  for  alleged 
injuries  to  the  wife,  by  reason  of  an  insufficient  highway  in  the 
town  of  Danville. 

1.  The  defendant  offered  evidence  tending  to  prove  that  the 
plaintiff,  William  Lindsey,  in  the  presence  of  his  wife,  declared 
to  the  witness,  soon  after  this  alleged  injury,  that  the  wife's  in- 
firmity was  caused  by  hard  work  in  the  sugar-place  in  gathering 
and  boiling  sap.  The  plaintiff  then  offered  to  prove  by  the  same 
witness,  and  as  a  part  of  the  same  conversation,  that  the  wife  de- 
nied her  husband's  statement  as  to  herself,  and  declared  that  she 
had  not  gathered  and  boiled  sap.  The  testimony  was  admitted, 
notwithstanding  defendant's  objection. 

The  testimony  was  clearly  admissible.  The  wife  is  the  party 
plaintiff;  and  the  right  to  prosecute  the  suit  would  survive  to  her, 
on  the  death  of  the  husband.  The  declaration  of  the  husband 
would  derive  its  main  force  from  the  presence  of  the  wife,  and  her 
implied  assent.  A  party  affected  by  a  conversation,  or  declara- 
tion, if  used  against  him,  is  entitled,  as  a  matter  of  right,  to  the 
whole.  9  And  it  would  be  very  unreasonable  and  unjust  that  the 
wife,  who  repelled  the  suggestion  at  the  time,  as  unfounded  and 
untrue,  must  be  left  under  the  implication  that  she  assented  to  it. 
The  defendant  may  elect  whether  the  conversation  shall  be  put  in 
evidence.  But  if  the  evidence  is  offered,  the  plaintiff  is  entitled 
to  the  whole.  The  defendant  can  take  nothing  by  the  exceptions. 
11 
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II.  The  petition  for  new  trial  discloses  that  the  highway  was 
insufficient,  and  that  the  plaintiff,  Mrs.  Lindsey,  was,  by  the  casa- 
alty,  considerably  injured.  The  holdback  slipped  over  the  iron, 
and  let  the  wagon  on  to  the  horse's  heels.  Whether  this  condi- 
tion of  the  harness  evinced  such  negligence  and  want  of  care  as 
to  preclude  the  plaintiff's  recovery,  or  should  be  referred  to  the 
eoncurrence  of  accident  with  an  insufficient  highway,  in  which 
case  the  plaintiff  would  not  be  barred,  was  a  question  of  fact  for 
the  jury.  Northrop,  who  was  improved  as  a  witness  for  the 
plaintiff,  on  the  trial,  now  testifies  that  the  holdback  shown  to  the 
jury  was  not  the  one  on  the  harness  at  the  time  of  the  accident, 
and  that  he  was  aware  of  the  fact  at  the  time  he  testified.  If  we 
were  satisfied  that  the  plaintiff  fravdulently  introduced  in  evi- 
dence another  holdback,  to  deceive  and  mislead  the  jury,  we 
should  feel  strongly  inclined  to  grant  a  new  trial,  though  we  felt 
no  very  strong  convictions  that  another  trial  would  result  in  a  dif- 
ferent verdict.  But  we  do  not  think  the  inference  warrantable 
that  plaintiff  purposely  perpetrated  a  fraud.  Nor  is  it  certain 
that  the  witness  Northrop  may  not  have  been  mistaken.  Yet,  if 
another  holdback  was,  by  mistake  or  otherwise,  produced  in  evi- 
dence, it  could  not  be  very  certain  evidence  of  negligence.  It 
was  not  claimed  that  it  was  made  of  improper  material,  or  defec- 
tive in  form,  or  strength,  but  that  it  should  have  been  buckled 
closer  round  the  thill.  And  the  fact  that  it  slipped  over  the 
iron,  renders'  it  quite  certain  that  there  was  a  defect  in  this  part 
of  the  tackle.  And  this  is  true  in  all  cases  where  the  harness  or 
carriage  gives  way ;  as  when  a  buckle  gives  out,  a  holdback 
breaks  or  slips,  or  a  bolt  or  nut  becomes  loose,  or  lost.  Such 
casualties  often  do,  and  are  expected,  occasionally,  to  happen ; 
and  our  courts  have  repeatedly  held  that  town's  are  bound  to  con- 
struct highways  reasonably  sufficient  with  reference  to  such  acci- 
dents as  should  be  expected  to  occur.  The  jury  must  have  found 
the  highway  insufficient,  and  the  holdback  defective,  in  that  it 
buckled  too  loosely  round  the  thill ;  but  the  plaintiff  not  guilty 
of  negligence.  And  we  feel  no  assurance  that  the  jury  would 
not  arrive  at  a  like  conclusion,  with  the  benefit  of  Northrop's  tes- 
timony. 
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As  to  the  Other  testimony  attached  to  the  petition,  we  think  it 
not  decisive  in  character,  and  that  due  diligence  would  have  pro- 
cured it  for  the  trial  before  the  jurj.  There  is  often  in  such 
cases  a  disposition  to  reticence  among  witnesses,  until  after  the 
trial.  But  it  is  obvious  that  a  diligent  search,  at  the  time,  for  all 
those  who  were  present,  or  had  the  opportunity  of  seeing  the 
occurrence,  would  have  found  the  witnesses,  whose  affidavits  are 
relied  upon  bj  the  petitioner. 

The  petition  for  new  trial  is  dismissed,  with  costs,  and  the 
judgment  of  the  county  court  is  affirmed. 


Mabshall  Montgomery  v.  Leonard  F.  Edwards. 
Trespass.     Jurisdiction.     Pleading.      Q-en.  Stat.,  §  51,  ch.  118. 

In  aetionfl  of  trespMs  on  the  flreehold,  the  ai  damKum  In  the  writ  is  the  "  sum  in  demand," 
within  the  meaning  of  the  statute  oonferrlng  jnrisdiotlon  of  sndh  actions  npon  Jostioes 
of  the  peace,  and  determines  the  Jnrisdiotion. 

Section  51,  eh.  113,  of  the  Oen.  Stat.,  whioh  gives  treble  damages  in  oertain  oases  of  tres- 
pass on  real  estate,  does  not  create  the  right  of  action,  bat  only  gives  onmalatiTe  dam- 
ages for  what  was,  and  still  is,  actionable  at  common  law. 

The  declaration  alleged  that  the  defendant  entered  upon  the  land  of  the  plaintiff,  and 
then  and  there,  without  leave  or  license  of  the  plaintiff,  cnt  down  and  carried  away  the 
trees  of  the  plaintiff,  of  the  value  of  fifteen  dollars,  then  standing  and  growing  npon 
said  land,  contrary  to  the  form  and  force  of  the  statute  in  such  case  made  and  pi«- 
vided,  4nd  to  the  damage  of  the  plaintiff;  fifty  dollars.  HeUt  that  in  reforenoe  to  the 
question  of  Jurisdiction,  the  action  must  be  regarded  as  an  action  of  trespass  on  the 
freehold,  but  that  the  declaration  did  not  sufficiently  coont  upon  the  statute  to  make 
it  an  action  founded  upon  the  statute  aforesaid. 

Trespass  qua.  clau.  Plea,  the  general  issue,  and  trial  by  jury, 
August  term,  1872,  Boss,  J.,  presiding.  The  declaration  was  as 
follows : 

'^  For  that  the  said  defendant,  heretofore,  to  wit,  on  the  first 
day  of  Maj,  a.  d.  1870,  and  at  divers  other  times  between  that  time 
and  the  date  of  this  writ,  at  Walden  aforesaid,  did  enter  upon  the 
land  of  said  plaintiff,  said  land  being  a  part  of  lot  number  three 
in  great  lot  number  nineteen,  in  said  Walden,  and  did  then  and 
there,  without  leave  or  license  of  said  plaintiff,  cut  down  and 
carry  away  a  large  number  of  trees  of  said  plaintiff,  of  great 
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value,  to  wit,  ten  spruce  trees,  ten  fir  trees,  and  ten  birch  trees, 
all  of  the  value  of  fifteen  dollars,  said  trees  being  then  standing 
and  growing  upon  said  land ;  contrary  to  the  form  and  force  of  the 
statute  in  such  cases  made  and  provided,  and  to  the  damage  of 
the  plaintiff,  fifty  dollars." 

On  trial  the  plaintiff  introduced  testimony  tending  to  show  that 
the  defendant  cut  some  spruce  trees  upon  the  land  described  in 
the  declaration,  and  drew  them  away,  and  that  their  value  was 
from  six  to  eight  dollars,  and  no  more.  The  defendant  made  no 
question  but  the  plaintiff  owned  the  land  where  the  trees  were 
said  to  have  been  cut,  and  no  testimony  was  offered*  tending  to 
show  that  any  question  would  be  made  as  to  the  title  of  the  land 
involved.  The  defence  was  a  license  to  cut  the  trees.  The 
defendant  claimed  that,  upon  the  proof,  the  county  court  had  not 
original  jurisdiction,  and  moved  to  dismiss  the  action  for  that  rea- 
son ;  but  the  court  overruled  the  motion,  and  submitted  the  case 
to  the  jury,  with  instructions  not  excepted  to.  To  the  overruling 
of  said  motion,  the  defendant  excepted. 

The  plaintiff  claimed  that  he  was  entitled  by  his  declaration  to 
recover  treble  damages  under  §  61,  ch.  113,  of  the  Gen.  Stat. ; 
but  the  court  ruled  otherwise,  and  treated  the  action  as  an  action 
of  trespass  at  common  law,  and  not  an  action  founded  upon  said 
statute,  and  upon  the  special  finding  of  the  jury  that  the  defendant, 
without  the  leave  of  the  plaintiff,  cut  trees  upon  the  plaintiff's  land, 
of  the  value  of  five  dollars  and  twenty-eight  cents,  rendered  judg- 
ment for  the  plaintiff  for  that  amount,  and  the  same  amount  of 

costs ;  to  which  the  plaintiff  excepted. 

• 

B.  N.  Davis^  for  the  defendant. 

1.  In  order  to  recover  a  penalty  given  by  statute,  the  facts 
constituting  the  offence  must  be  set  forth,  and  it  must  be  alleged 
that  the  defendant  has  incurred  the  penalty  thereby  given.  Kejfes 
V.  FrescoU,  32  Vt.  86 ;  Hvarts  v.  AUen,  1  D.  Chip.  116 ;  Bigdow 
V.  Johnson^  13  Johns.  428. 

2.  To  cut  trees  on  another's  land  as  set  forth  in  this  declara- 
tion, was  no  penal  offence  at  common  law,^ — ^it  was  only  made  so 
by  statute.  Hence,  the  acts  constituting  the  offence  must  be  set 
forth  in  the  declaration,  and  as  constituting  an  offence  against  the 
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form,  force,  and  efTect  of  the  statute  in  such  case  prorided.  Ful- 
ler V.  Fuller,  4  Vt.  128  ;  Lee  v.  Clarke^  2  East,  888  ;  and  the  dec- 
laration should  apprise  the  defendant  that  the  plaintiff  goes  for 
the  penalty.  Ket/es  v.  Prescottj  supra.  This  declaration  does 
not  declare  upon  the  statute,  or  that  the  acts  complained  of  were 
committed  against  the  statute. 

3.  In  case  the  declaration  had  declared  upon  the  statute,  the 
court  had  the  discretion  to  render  judgment  for  single  damages  if 
it  adjudged  that  the  trees  were  cut  by  mistake,  and  ihe  case  does 
not  show  bat  this  was  the  ground  of  the  ruling  of  the  court. 

4.  The  declaration  for  a  forfeiture,  or  penalty,  should  count 
for  the  penalty,  so  that  the  time  of  commencing  the  action  may  be 
minuted  on  the  writ,  agreeably  to  §  9,.  ch.  62,  of  the  Gren.  Stat., 
that  the  defendant  may  move  to  dismiss,  if  the  statute  is  not  com- 
plied with. 

5.  The  county  court  had  no  original  jurisdiction  of  this  action. 
Gen.  Stat.,  §18,  ch.  31.  The  plaintiff  puts  the  case  on  the 
ground  that  .the  action  is  penal,  and  that,  under  the  section  on 
which  he  claims  to  have  declared,  he  may  go  for  the  penalty  with- 
out declaring  qtMre  clausum  fregit.  The  defendant  might  have 
been  in  the  lawful  possession  of  the  plaintiff's  land  by  license,  and 
cut  a  tree  belonging  to  the  plaintiff  without  license,  and  thereby 
incurred  the  penalty,  so  the  declaration  can  hardly  be  construed 
as  a  declaration  quare  clausum  fregit.  The  title  of  the  plaintiff  is 
not  denied.  There  is  no  allegation  that  the  defendant  broke  the 
plaintiff's  close — ^no  title  of  land  was  :n  contrpversy,  and  no  injury 
to  possession  by  the  defendant  is  claimed.  SmaU  v.  Raskins  et  aL 
26  Vt.  209.  If  this  declaration  can  be  treated  as  quare  clausum 
fregit^  and  the  plaintiff  entitled  to  recover  only  single  damages,' as 
the  title  Cf  land  was  not  called  in  question,  a  justice  had  original 
jnrisdiction,  as  the  declaration  alleges,  and  the  proof  showed,  the 
damages  less  than  twenty  dollars.     SwMl  v.  Haskins  et  al.^  supra. 

• 

Marshall  Montgomery^  pro  se. 

The  court  erred  in  treating  the  action  as  trespass  on  the  free- 
hold at  common  law.  The  pleader  has  set  forth  the  cause  of  ac- 
tion in  the  words  of  the  statute,  and  counted  upon  the  statute  in 
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the  usual  way,  which  is  sufficient  upon  any  public  statute  like  the 
one  referred  to  in  this  case.  1  Chit.  PL  215  ;  Keyen  v.  Prescotty 
32  Vt.  86 ;  Reed  v.  Northfield,  13  Pick.  94 ;  Steph.  PL  347-8. 

The  county  court  had  original  jurisdiction,  because  the  title  of 
land  was  in  question.  It  was  .a  necessary  part  of  the  declaration 
to  aver  title,  and  it  was  necessary  to  be  proved — ^the  general  issue 
having  been  pleaded — and  in  such  cases,  a  justice  has  no  jurisdic- 
tion. Again,  the  ad  damnum  was  ov«r  twenty  dollars,  and  that 
is  the  test  of  a  justice's  jurisdiction  in  trespass  quare  clausum 
fregit.  Gen.  Stat.  §  18,  ch.  81 ;  Small  v.  ffaskim  et  al.  26 
Vt.  209 ;  Jakeway  v.  Barrett,  38  Vt.  316 ;  Flannery  v.  Hinkson^ 
40  Vt.  485 ;  ScoU  et  al.  v.  Moore  et  al  41  Vt.  206 ;  BumeU  v. 
Ward,  42  Vt.  80. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  suit  should  have  been  dismissed  on  defendant's 
motion,  if  the  county  court  had  no  original  jurisdiction  of  the  ac- 
tion. K  the  action  is  an  action  of  trespass  on  the  freehold,  the 
county  court  had  original  jurisdiction.  Whether  the  plaintiflf 
under  this  declaration  has  the  right  to  recover  treble  damages  or 
not  under  the  statute,  the  action  is  an  action  of  trespass  on  the 
freehold,  and  must  be  so  regarded  in  reference  to  the  question  of 
jurisdiction.  The  statute  giving  treble  damages  in  certain  cases 
of  trespass  on  real  estate,  does  not  create  the  right  of  action,  but 
only  gives  cumulative  damages  for  what  was,  and  still  is,  actiona- 
ble at  common  law.  ,  The  declaration  charges  the  defendant  with 
entering  upon  the  land  of  the  plaintiff,  and  then  and  there,  without 
leave  or  license  of  the  plaintiff,  cutting  down  and  currying  away 
trees  then  standing  and  growing  on  said  land ;  and  concludes  to  the 
damage  of  the  plaintiff  fifty  dollars.  The  county  court  had  orig- 
inal jurisdiction  of  the  action,  unless  it  is  within  the  jurisdiction 
of  a  justice  of  the  peace.  The  statute  gives  jurisdiction  to  a 
justice  of  the  peace,  "  of  actions  of  trespass  on  the  freehold  where 
the  sum  in  demand  does  not  exceed  twenty  dollars^  This  is  the 
limit  of  the  jurisdiction  of  a  justice  of  the  peace  in  this  form  of 
action ;  and  it  is  immaterial  to  the  question  of  jurisdiction 
whether  the  title  to  the  land  is  in  fact  disputed  or  put  in  issue  on 
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trial  or  not.  In  actions  of  trespass  on  the  freehold,  and  actions 
of  assault  and  battery,  and  the  like,  the  ad  damnum  in  the  writ 
is  the  ^^  9um  in  demandy^^  determining  the  jurisdiction.  It  is 
true  that  in  trespass  and  trover  for  f)crsonal  property,  where  the 
▼alue  of  the  property  and  interest  is  in  general  the  limit  of  dam- 
ages, with  no  evidence  tending  to  show  that  the  plaintiff  has  a 
right  to  receive  a  sum  exceeding  the  jurisdiction  of  a  justice,  and 
it  appearing  that  he  had  bo  reason  to  suppose  he  could  recover 
beyond  that  sum,  it  has  been  decided  that  the  county  court  may  dis- 
miss the  case  for  want  of  original  jurisdiction,  because  in  such  case 
the  plaintiff  can  more  easily  judge  in  advance  to  Vhich  jurisdiction 
his  case  properly  belongs.  But  even  if  we  should  apply  the  same 
rule  to  the  case  at  bar,  no  error  appears  in  the  decision  of  the 
county  court  in  overruling  the  motion ;  as  that  court  may  have 
found  that  the  plaintiff  in  good  faith  supposed  that  he  could  re- 
cover more  than  twenty  dollars  damages  ;  especially  in  view  of 
the  fact  that  he  claimed  to  recover  treble  damages.  The  defend- 
ant's exception  therefore  is  overruled. 

The  exception  by  the  plaintiff  is  to  the  decision  of  the  county 
court  treatirg  the  action  as  trespass  on  the  freehold  for  cutting 
and  removing  trees  and  timber,  and  not  an  action  upon  §  51  of 
ch.  113,  Gen.  Stat.,  which  gives,  under  certain  circumstanceSj 
"  treble  damages  by  action  founded  on  this  statute,  together  with 
costs  of  prosecution,"  against  the  party  who  "  shall  cut  down, 
destroy,  or  carry  away  any  tree  or  trees  whatevei,  placed  or 
growing  for  use,  shade  or  ornament,  or  any  timber,  wood  or  un- 
derwood standing,  lying,  or  growing  on  the  land  of  any  other 
person,  without  leave  or  license  from  the  owner  or  owners  of  such 
lands."  It  will  be  noticed  that  the  statute  gives*  treble  damages 
only  "6y  action  founded  on  this  statute"  It  is  therefore  necessary, 
in  order  to  entitle  the  plaintiff  to  recover  treble  damages,  that  the 
action  by  tho  declaration  should  clearly  appear  to  be  founded  on 
the  statute,  indicating  that  the  plaintiff  claims  to  recover  the 
treble  damages ;  otherwise  the  defendant  would  have  the  right, 
and  the  court  would  be  bound,  to  treat  it  as  an  action  of  trespass 
at  common  law%  There  is  nothing  in  the  form  of  action  in  this 
case  that  indicates  such  claim  ;  the  action  being  the  appropriate 
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action  at  commbn  law  for  single  damages.  The  statute  does  not 
prescribe  the  form  of  action.  Notwithstanding  the  statute,  the 
remedy  at  common  law  still  exists ;  and  to  recover  treble  dama- 
ges, the  declahition  must  count  upon  the  statute.  It  is  not  suffi- 
cient to  simply  state  such  facts  as  would  bring  the  case  within  the 
statute ;  it  must  appear  by  the  declaration  in  some  form,  unequiv- 
ocally, that  the  plaintiff  claims  to  recover  treble  damages  by  force 
of  the  statute.  Where  the  same  facts  J;hat  would  make  out  a  case 
under  the  statute,  would  also  make  out  a  case  at  common  law,  the 
declaration  must  show  in  some  form  that  the  plaintiff  grounds  his 
action  on  the  statute  ;  otherwise  it  will  be  treated  as  a  common 
law  action.  The  common  mode  of  counting  upon  a  statute,  is  to 
designate  the  action,  in  the  commencement  of  the  declaration,  as 
an  action  upon  the  statute,  with  the  proper  description  of  the  form 
of  action,  and  reference  to  the  statute.  But  it  is  not  indispensa- 
ble, in  a  case  like  this,  to  designate  the  action  as  founded  on  the 
statute,  in  termSj  if  in  the  body  of  the  declaration  there  are  other 
equivalent  words  showing  that  the  plaintifl  claims  by  force  of  the 
statute,  &c. — as  an  allegation  that  thereby  the  defendant  became 
liable  by  force  of  the  statute,  &c.;  or,  by  means  of  the  premises 
and  by  force  of  the  statute  in  such  case  provided,  on  action  ac- 
crued, &c.  The  only  reference  to  the  statute,  or  allegation  in 
the  declaration  in  the  case  at  bar,  to  show  the  action  is  founded 
on  the  statute,  is  the  concluding  words, — ^^  contrary  to  the  form 
and  force  of  the  statute  in  such  case  made* and  provided."  It  is 
insisted  that  this  is  sufficient.  No  case  is  cited  which  goes  to  this 
extent.  Burnett  v.  Wardy  42  Yt.  80,  was  an  action  upon  the 
statute  to  recover  double  damages  for  the  worrying  and  killing  of 
plaintiff's  sheep  by  the  defendant's  dog,  counting  specially  ''  in  a 
plea  of  trespass  given  and  had  under  and  hy  farce  of  the  ninth  sec- 
tion of  chapter  104  of  General  Statutes"  &c. ;  and  the  only  ques- 
tion was  whether  the  plaintiff  was  bound  to  prove  his  case  beyond 
a  reasonable  doubt,  as  in  criminal  cases.  It  is  said  in  the  opinion 
in  that  case,  that  it  has  often  been  held  that  in  an  action  by  the 
party  aggrieved,  on  a  statute  which  gives  cumulative  damages  to 
the  party  aggrieved,  the  declaration  need  not^ntain  all  that 
would  be  required  in  a  declaration  on  a  penal  statute  for  the 
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penalty  ;  that  it  need  not  conclude  against  the  form  of  the  stat- 
ute ;  and  several  cases  are  cited  to  the  point  that  such  conclusion 
w^as  not  indispensable,  as  in  Reed  v.  Northfield^  18  Pick.  94,  cited 
also  by  the  plaintiff's  counsel  in  this  case.  That  was  an  action 
on  the  statute  against  the  town  for  double  damages  for  an  injury 
sustained  by  a  defect  in  a  highway.  But  in  that  case  the  declara- 
tion contained  the  usual  averment — "  whereby,"  Ac,  "  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  in- 
habitants," &0.J  ^*'  became  liable  to  pay  to  the  said  James  double 
the  damages  by  him  sustained  by  reason  of  the  premises  afore- 
said." This  was  held,  after  an  elaborate  discussion  of  the  ques- 
tion, both  by  counsel  and  court,  to  be  a  sufficient  counting  upon 
the  statute,  without  the  formal  conclusion,  against  the  form  and 
force  of  the  statute.  The  other  case  referred  to  by  the  plaintiff, 
Keyes  v.  Preseott,  32  Yt.  86,  does  not  aid  the  plaintiff,  but  makes 
against  him.  That  case  was  upon  the  same  statute  relied  on  in 
this  case  ;  and  the  declaration,  after  stating  the  facts,  and  alleg- 
ing the  value  of  the  tree  cut  and  carried  away,  contained  the 
words,  ^^  contrary  to  the  statute  in  such  case  made  and  provided," 
and  added,  ^^  wherein/  and  hy  force  of  the  statute  in  such  case  made 
and  provided^  the  plaintiff  is  entitled  to  recover  of  the  defenda^it 
treble  the  value  of  said  tree^  amounting  in  the  whole  to  the  sum  of^^ 
£c. ;  yet  the  court  were  divided  on  the  question  whetlier  it  could 
be  treated  as  an  action  upon  the  statute,  or  a  common  law  action 
of  trespass ;  a  majority  of  the  court  holding  that  it  should  be 
treated  as  an  action  upon  the  statute.  It  is  evident  from  the  ma- 
jority opinion  in  that  case  as  published,  that  it  was  based  mainly 
on  the  last  of  the  two  averments  above  stated.  We  think'  some- 
thing more  than  what  is  alleged  in  the  declaration  in  the  case  at 
bar,  was  necessary  to  constitute  it  an  ^^  action  founded  on  this 
staJtuUr 
Judgment  affirmed. 
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Danibl  Robebts,  administrator  of  Susannah  Lund,  v.  Jona- 
than Lund. 

Competency  of  Witness  under  Gen.  Stat.  ch.  36,  §  24.  Right  of 
Administrator  f  wife  to  maintain  suit  at  law  against  her  hus- 
band. Fraudulent  Conveyance.  Reduction  of  wife's  Choses  in 
Action  to  possession  by  her  husband. 

In  troyer  for  certain  mortgaxo  notet,  brought  by  the  administrator  of  the  wife  againit 
the  hasband,  the  plaintiflTs  testimony  tended  to  prove  that  the  defendant  at  some  time 
admitted  that  said  notes  belonged  to  the  intestate.  Heidt  that  the  defen<lant  was  not  a 
competent  witness  to  any  matter  that  occurred  prior  to  the  appointment  of  the  admin- 
istrator. 

The  administrator  of  the  wife  can  maintain  any  proper  action  at  law  against  the  hus- 
band for  the  enforcement  of  hor  rights  of  properly. 

If  a  husband,  to  avoid  being  compelled  by  the  town  to  contribute  to  the  support  of  his 
pauper  mother,  conveys  land  to  his  wife  witliout  consideration,  such  conveyance  is 
good  between  the  parties;  for  the  law  will  not  permit  a  party  to  allege  his  own  fraud 
to  avoid  his  contracts,  or  the  legal  consequences  of  his  own  act. 

Trover  for  certain  mortgage  notes.  Trial  by  jury,  December 
term,  1871,  Boss,  J.  presiding,  and  verdict  for  the  plaintiff. 

In  1844,  the  defendant  conveyed  certain  real  estate  which  he 
owned  in  Groton,  to  the  father  of  the  intestate,  who,  on  the  same 
day,  conveyed  the  same  to  the  intestate,  all  without  consideration. 
In  1867,  the  defendant  and  his  wife,  the  intestate,  sojd  and  con- 
veyed the  same  to  one  Wormwood,  who  executed  the  notes  in 
question  to  the  intestate,  or  bearer,  for  the  purchase  money 
thereof,  and  secured  the  same  by  mortgage  thereon.  The  plain- 
tiff's evidence  tended  to  show  that,  at  the  time  of  the  conveyance 
to  the  intestate  as  aforesaid,  the  town  of  Groton  was  proceeding 
against  the  defendant  to  compel  him  to  contribute  to  the  support 
of  his  mother,  who  was  then  a  town  charge,  and  that  in  that 
proceeding  the  defendant  testified  that  said  real  estate  was  the 
property  of  his  wife. 

The  defendant  claimed  that  the  foregoing  evidence  tended  to 
show  that  the  premises  were  deeded  to  the  intestate  as  aforesaid, 
for  the  reason  that  the  town  of  Groton  was  endeavoring  to  make 
the  defendant  support  his  mother,  and  was  done  for  the  purpose  of 
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getting  rid  of  aiding  in  her  support.  The  defendant  also  claimed, 
and  his  evidence  tended  to  show,  that  said  property  never  in  fact 
belonged  to  the  intestate,  but  that  she  held  it  for  the  defendant. 
It  appeared  that  at  the  time  of  the  execution  of  the  mortgage  and 
the  notes  as  aforesaid,  the  same  were  delivered  to  the  defendant 
in  the  presence  of  the  intestate,  and  that  the  defendant  had  kept 
them  in  his  possession  ever  since  ;  and  the  evidence  showed  that 
said  Wormwood  had  paid  to  the  defendant  the  amount  of  three  or 
more  of  said  notes,  and  had  never  paid  anything  thereon  to  the 
intestate,  but  had  frequently  offered  to,  but  that  she  always  de- 
clined to  take  the  money,  and  directed  him  to  pay  it  to  the  de- 
fendant. There  was  no  evidence  that  the  defendant  did  any  act 
in  regard  to  said*  notes  against  the  will  of  the  intestate,  or  with- 
out her  consent,  express  or  implied.  The  only  question  on  this 
point  was,  whether  he  acted  as  her  agent,  or  for  himself;  in  re- 
gard to  which,  the  evidence  was  not  clear  or  positive,  but  recon- 
cilable with  either  claim. 

The  plaintiff's  evidence  tended  to  show  that  the  intestate  had 
some  propei*ty  at  the  time  of  her  marriage  with  the  defendant, 
and  that  she  received  about  $250  from  her  father's  estate  in  1848 
or  1850,  and  had  at  various  times  during  their  marriage  been 
known  to  have  money  of  her  own.  The  evidence  also  tended  to 
show,  that  the  defendant  had  made  certain  statements  with  refer- 
ence to  the  ownership  of  the  moi*tgage  and  the  notes  in  contro- 
versy, and  that  he  had  at  some  time  stated  that  said  notes  and 
mortgage  belonged  to  the  intestate.  The  defendant  offered  him- 
self as  a  witness  to  contradict  such  evidence,  and  as  a  witness 
generally  to  testify  in  the  case. 

The  plaintiff  objected  to  the  defendant's  testifying,  for  the 
reason  that  his  wife  was  dead,  wherefore  he  was  disqualified  as 
a  witness.  The  court  excluded  his  evidence,  and  ruled  that  he 
could  not  testify  u[)on  any  point,  except  matters  that  had  trans- 
pired since  the  appointment  of  the  administrator ;  to  which  the 
defendant  excepted.  The  defendant  claimed,  and  asked  the  court 
to  rule,  that  an  action  at  law  could  not  be  sustained  by  the  ad- 
ministrator of  the  wife  against  the  husband.  The  court  held 
otherwise ;  to  which  4efeDdant  excepted. 
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The  defendant  reques-ed  the  court  to  instruct  the  jury  that,  if 
they  found  that  said  land  was  deeded  to  the  intei>tate  as  aforesaid 
for  the  pur]K>se  of  keeping  the  same  from  the  town,  to  get  rid  of 
supporting  his  mother,  and  if  it  was  understood  that  the  property 
was  really  the  defendant's,  and  that  the  intestate  never  claimed  it 
as  hers,  then  that  said  property  in  fact  belonged  to  the  defendant. 
The  court  refused  so  to  charge,  but  did  charge  that,  if  the  de- 
fendant caused  said  property  to  be  deeded  to  his  wife  for  the  pur- 
pose of  getting  rid  of  a  liability  to  assist  in  the  support  of  his 
mother,  it  would  be  an  act  of  fraud  on  his  part,  of  which  he 
could  take  no  advantage,  and  the  court  would  not  aid  him  to  re- 
cover the  property  against  his  own  fraud,  but  told  the  jury  that, 
if  the  wife  took  the  deed,  and  held  the  land  in,  trust  for  the  de- 
fendant, and  was  willing  to  and  did  surrender  it  to  him,  that  she 
could  do  so,  and  if  she  had  done  so,  said  mortgage  and  notes 
would  be  the  property  of  the  defendant. 

The  defendant  also  requested  the  court  to  charge  that,  al- 
though the  notes  were  payable  to  the  intestate  or  bearer,  still,  if 
the  jury  found  that  she  never  had  the  notes  in  her  possession, 
and  never  claimed  them  as  her  property,  and  that  the  defendant 
always  controlled  them  as  his  property,  and  they  were  placed 
among  his  effects,  and  were  never  given  to  the  wife,  and  he  never , 
admitted  that  he  held  them  in  trust  for  her,  and  in  all  other  re- 
spects acted  as  the  owner  thereof,  that  such  acts  would  constitute 
a  sufficient  reduction  to  possession  to  make  them  his  property. 

The  court  refused  to  charge  as  requested,  but  did  charge  that 
in  regai'd  to  the  reduction  to  possession,  the  doctrine  did  not  ap 
ply  with  much  force,  as  the  evidence  on  both  sides  was  rather 
as  to  who  owned  the  notes,  than  that  she  owned  them  and  he  had 
reduced  them  to  his  possession  against  her  will,  and  that  if  the 
notes  belonged  to  her,  in  order  for  the  defendant  to  sufficiently 
reduce  them  to  possession,  he  must  have  either  sold  or  endorsed 
them  to  a  third  party,  or  collected  them.  The  court  charged 
fully  on  all  the  points  arising  in  the  case  in  a  manner  not  ex- 
cepted to  by  the  defendant,  and  fully  explained  the  general  prop- 
ositions contained  in  those  portions  of  the  charge  detailed,  to 
which  exception  is  taken.    To  the   refusal  to  charge  as  re- 
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quested,  and  so  much  of  the  charge  given  as  is  above  detailed, 
the  defendant  excepted. 

0.  S.  ^  C.  C,  Burke,  for  the  defendant. 

At  the  time  of  the  conveyance  to  the  intestate,  it  does  not  ap- 
pear that  there  were  any  creditors  of  the  defendant ;  nor  does  it 
appear  that  the  heirs  of  the  intestate  had  any  claim  against  him. 
Hence,  the  question  of  fraud  i^not  applicable  in  this  case.  Oen. 
Stat.  ch.  113,  §§  82,  83,  and  cases  there  cited. 

The  defendant  was  a  competent  witness  to  contradict  the  plain- 
tiffs testimony  that  he  had  stated  that  said  notes  and  mortgage 
belonged  to  the  intestate.  At  all  events,  to  exclude  him  as  a  wit- 
ness on  that  point,  it  should  have  appeared  that  such  statements 
were  made  before  administration  granted.  This  court  cannot  0%- 
sutne  that  they  were  before.  Morrill,  adrrCr,  v.  Pinney,  43  Vt. 
605. 

It  is  well  settled  that  the  wife  cannot  sue  the  husband  at  law. 
Porter  et  al.  .v.  Bank  of  Rutlavdy  19  Vt.  410.  How  can  the 
wife's  administrator  have  any  better  or  dififerent  rights  than  she 
has  ?  Notwithstanding  the  reasoning  and  views  of  the  court  in 
Albee,  admW,  v.  Cole,  39  Vt.  319,  the  point  was  left  undecided, 
and  is  still  an  open  question  in  this  state. 

The  refusal  to  charge  as  requested  as  to  the  reduction  to  pos- 
session by  the  defendant,  was  error.  What  is  sufScicnt  to  consti- 
tute a  redaction  to  possession  of  the  wife's  choses  in  action  by 
the  husband,  has  not  been  fully  decided  in  this  state ;  but  it  has 
been  held  that  he  must  do  some  positive  act ;  but  that  he  must 
either  sell  or  indorse  notes  to  a  third  party,  or  collect  them,  we 
deny.  Any  act  on  the  part  of  the  husband,  which  clearly  shows 
an  intention  to  make  the  wife's  choses  his  own,  is  a  sufficient  re- 
duction to  possession,  and  bars  the  wife's  right  to  survivorship. 
1  Parsons  Gont.  332,  n.;  Bing.  Inf.  21,  notes,  and  cases  there 
cited ;  Schou.  Dom.  Rel.  119. 

Dickey  ^  Smith  and  Leslie  ^  Rogers,  for  the  plaintiff. 
The  defendant  was  not  a  competent  witness  in  his  own  behalf. 
Gen.  Stat.   ch.  86,   §  24 ;  Fitzsimmons    v.  Southwick^   38   Vt. 
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509 ;  Ford's  Hz'rs  v.  Cheney,  40  Vt.  153 ;  Hollister,  adm'r,  v. 
Toung,  41  Vt.  156. 

An  action  at  law  will  lie  against  the  husband  in  favor  of  the 
administrator  of  the  wife.  Manwell,  adnCr,  v.  BriggSy  17  Vt. 
176  ;  Caldwell,  adnCr,  v.  Renfrew,  33  Vt.  213  ;  Albee,  adnCr,  v. 
Cole,  89  Vt.  319. 

It  is  well  settled  that  if  one  puts  his  property  into  the  hands  of 
another  for  the  purpose  of  avoiding  any  debt,  right,  or  duty,  it  is 
a  fraud,  and  a  court  will  not  aid  him  to  recover  it  back.  Oen. 
Stat.  ch.  113,  §  32 ;  Pea%ley  v.  Barney,  1  D.  Chip.  331 ;  AdnCr 
of  Martin  v.  Martin,  1  Vt.  91 ;  Walker  v.  Werria,  4  Vt.  523 ; 
Weeks  V.  Burton,  7  Vt.  67 ;   Carpenter  v.  McClure,  39  Vt.  9. 

There  was  not  a  sufficient  reduction  of  the  notes  to  the  de- 
fendant's possession  to  make  them  his  property.  Bedf.  Wills, 
Part  II,  175,  (2)  ;  Reeve  Dom.  Rel.  55,  notes  and  cases  cited ; 
2  Kent  Com.  113 ;  Driggs,  admW,  v.  Abbott,  27  Vt.  580;  WiUon 
et,  al,  v.  Baits,  admW,  28  Vt.  765 ;  Barb^  v.  Slade  et  als.  30 
Vt.  191. 

The  opinion  of  the  court  was  delivered  by 

Bedpield,  J.  This  action  is  trover  for  the  conversion  of  cer- 
tain mortgage  notes  and  United  States  bonds  The  question  in 
issue  was  the  title  of  th  ^  property.  The  defendant  was  the  hus- 
band of  the  intestate  at  the  time  of  her  decease. 

I.  The  plaintiflf's  testimony  tended  to  prove  the  defendant  had 
admitted  that  the  property  belonged  to  the  wife.  The  court,  on 
motion  of  the  plaintiff,  excluded  the  defendant  as  a  witness  to  any 
matter  that  occurred  prior  to  the  plaintiff's  appointment  as  ad- 
ministrator. To  this  ruling  the  defendant  excepted.  We  think 
the  defendant  can  take  nothing  by  this  exception.  The  case  falls 
within  the  rule  established  in  Fitzsimmons  v.  Southwick,  38  Vt. 
509.  The  cases  of  Hollister,  admW,  v.  Young,  42  Vt.  403, 
and  Merrill,  admW,  v.  Finney,  43  Vt.  605,  are  not  in  conflict  with 
this  rule. 

II.  It  is  claimed  that,  as  the  intestate,  by  reason  of  coverture, 
could  not  maintain  this  action,  it  could  not  be  maintained  by  her 
administrator.     Coverture  is  a  personal  disability,  springing  from 
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the  conjugal  relation,  and  does  not  attach  to  her  adminitrator. 
The  plaititifif,  as  her  administrator,  succeeds  to  all  her  rights  of 
property,  and  can  maintain  any  proper  action  to  enforce  them. 
Caldwell^  admWy  v.  Renfrew^  38  Vt.  213.  Albee^admW^  v.  Cole^ 
39  Vt.  319. 

III.  If  the  land,  which  was  the  source  of  these  mortgage 
notes,  was  conveyed  to  the  wife,  through  her  father,  to  avoid  con- 
tribution to  the  support  of  his  mother,  and  without  consideration, 
it  would  be  fraudulent  and  void  as  against  those  who  sought  to 
enforce  such  duty,  yet  it  would  be  good  between  the  parties.  For 
the  law  will  not  permit  a  party  to  allege  his  own  fraud,  to  avoid 
his  contract,  or  the  legal  consequences  of  his  act. 

IV.  The  request  to  charge  that  the  acts  of  the  husband  had 
so  far  reduced  the  notes  to  possession  as  to  defeat  her  right  of  sur- 
vivorship, cannot  be  sustained.  So  long  as  aoy  act  remains  to  be 
done  to  bring  the  avails  of  choses  in  action  to  the  beneficial  use 
of  the  husband,  the  wife's  right  of  survivorship  remains.  IIeir%  of 
Holmes  v.  AdmW  of  Holmes^  28  Vt.  765 ;  Redfield  on  Wills,  2, 
175-6. 

Judgment  of  the  county  court  is  affirmed. 


Ella  R.  Shattuck,  by  next  friend,  v   Charles  Gat  and  Or- 
viLLE  R.  Kelset. 

[In   eH^NCERY.] 

Effect  of  answer  as  Evidence,     Reforming  Contract, 

When  the  material  fiMta  upon  which  the  orator  relies  in  his  biU  are  denied  in  the  an- 
swer, the  mle  is  weU  settled  that  something  more  than  the  testimony  of  one  witness 
is  required  to  sustain  the  ayerments  of  tbe  bill.  What  is  deemed  equal  to  the  testi- 
tlfflony  of  two  witnesses  is  required. 

Equity  requires  olear  and  ftill  proof  to  warrant  the  reforming  of  a  oontraot,  and  espeeially 
a  deed. 

Appeal  from  the  court  of  chancery.    The  bill  was  taken  pro 
eof^esso  as  to  the  defendant  Kelsey,  but  was  answered  by  the 
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defendant  Gaj,  and  the  answer  was  traversed,  and   testimony 
taken. 

The  oratrix's  mortgage,  by  its  terms,  was  made  subject  to  Hiram 
Kelsey's  mortgage  and  to  the  defendant  Oaj's  mortgage,  and  the 
minute  of  the  town  clerk  upon  said  first  named  mortgage,  and  the 
town  records,  showed  that  the  same  was  received  for  record  half 
an  hour  later  than  the  said  Oay's  mortgage.  The  other  facts  suf- 
ficiently appear  in  the  opinion  of  the  court.  The  court  of  chan- 
cery, Boss,  Chancellor,  decreed  that  the  oratriz's  mortgage  take 
precedence  of  the  said  Gaf 's  mortgage,  and  be  so  reformed  as  to 
be  subject  only  to  the  mortgage  of  Hiram  Kelsey,  and  that  the 
oratrix  recover  her  costs.     Appeal  by  the  defendant  Gay. 

O.  S.  Burkey  for  the  oratrix. 

A  court  of  equity  considers  that  as  done  which  is  agreed  to  be 
done.  It  corrects  mistakes  in  conveyances  when  clearly  and  un- 
equivocally proved,  and  makes  the  instrument  such,  both  in  form 
and  effect,  as  will  fulfill  the  intention  of  the  parties.  Bearddey 
V.  Knight  el  dU.  10  Vt.  185;  aoodell  v.  Field,  15  Vt.  448; 
Preston  v.  Wkitcomby  17  Vt.  183 ;  Bhdgett  et  als.  v.  Bbbart  et 
aU.  18  Vt.  414. 

Edwards  ^  Dickerman,  for  the  defendant  Gay. 

As  to  the  effect  of  an  answer  responsive  to  the  bill,  and  the 
weight  to  He  attached  to  it,  see  2  Story  Eq.  §  1528  ;  Allen  v. 
Mower,  17  Vt.  61 ;  Porter  et  al.  v.  Bank  of  Rutland  et  als.  19 
Vt.  425  ;  Heirs  of  Adams  v.  Adams  et  al.  admWs,  22  Vt.  68-9 ; 
Blaisdell  v.  Bowers  et  al.  40  Vt.  129-30 ;  Rich,  admW,  v.  Austin, 
lb.  420 ;  and  as  to  the  weight  of  evidence  to  sustain  the  bill,  and 
the  rule  generally  governing  cases  like  the  one  at  bar,  see  1  Story 
Eq.  §§  152, 156, 157,  n.  3 ;  1  Wheeler's  Am.  Ch.  Dig.  841-2 ;  1 
Greenl.  Ev.  §  260 ;  3  lb.  §  360,  n.  1. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  is  a  bill  in  equity  to  reform  a  mortgage 
deed,  and  give  it  preference  to  the  mortgage  deed  on  the  same 
premises  held  by  the  defendant  Gay. 
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No  question  is  made  in  argument  that  the  order  of  the  court 
of  chancery,  suppressing  certain  testimony,  was  improperly  made. 

The  oratrix,  in  th(?  bill,  avers  that  it  was  agreed  between  her- 
self and  Orville  R.  Kelsey,  her  mortgagor,  and  assented  to  by  de- 
fendant Gay,  that  her  mortgage  should  take  the  precedence.  De- 
fendant Gay  sold  the  farm  to  Orville  R.  Kelsey,  then  incumbered 
by  a  mortgage  to  Hiram  Kelsey  for  $2,800.  Orville  R.  hired  of 
the  oratrix  |ll,000,  and  paid  the  same  to  Gay  as  part  of  the  pur- 
chase money.  There  is  no  doubt,  upon  the  testimony,  that  it. was 
fully  agreed  between  the  oratrix  and  Orville  R.  that  she  should 
have  security  for  the  loan  by  mortgage  on  said  farm,  subject  only 
to  the  Hiram  Kelsey  mortgage.  The  town  clerk,  who  wrote  the 
two  mortgages,  testifies  that  Gay,  being  present,  was  aware  of 
this  arrangement,  distinctly  assented  to  it,  and  instructed  him  to 
give  the  oratrix's  mortgage  precedence  in  the  record ;  and  that, 
by  mistake,  he  made  the  oratrix^s  mortgage  subject  to  Gay's  mort- 
gage. Orville  R.  Kelsey,  fully  and  in  detail,  affirms  the  contract 
between  the  oratrix  and  himself,  the  assent  of  Gay  to  that  ar- 
rangement, and  supports  the  testimony  of  Chase,  the  town  clerk, 
as  to  the  distinct  agreement  of  Gay  at  the  time  the  mortgage  deeds 
were  executed.  The  oratrix's  mortgage  was  first  recorded.  The 
defendant  Gay,  both  in  his  answer  and  his  testimony,  denies  such 
agreement  or  assent  on  his  part ;  and  the  answer  is  responsive  to 
the  bill.  Where  the  material  facts  upon  which  the  orator  relies 
in  his  bill  are  denied  in  the  answer,  the  rule  is  well  settled  that 
something  more  than  the  testimony  of  one  witness  is  required  to 
sustain  the  averments  of  the  bill — what  is  deemed  equal  to  the 
testimony  of  two  witnesses.  And  we  entirely  concur  with  the 
defendant's  solicitor,  that  equity  law  requires  clear  and  full  proof 
to  warrant  the  reforming  of  a  contract,  and  especially  a  deed. 
Yet,  every  case  of  this  kind  has  its  own  circumstances,  which 
give  to  it  a  character^  and  each  makes  its  own  impression  upon 
the  minds  of  the  court. 

The  defendant  Gay  knew  thai  the  $1,000  paid  to  him  as  part 

of  the  purchase  money,  was  borrowed  of  the  oratrix.     It  is  not 

reasonable  that  he  was  thoughtless  and  silent  upon  the  manner 

and  quality  of  her  security.    Nor  is  it  probable  that  the  town 

13 
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olerk  should  have  made  two  mortgages  upon  the  same  land,  and 
]>la«ced  one  on  record,  in  the  presence  of  the  parties,  or  their 
i^ents,  and  no  enquiry  or  suggestion  made  as  to  which*  should 
have  priority.  In  short,  we  believe  the  testimony  of  the  town 
clerk  is  natural,  is  corroborated  by  the  circumstances,  and  is  sub- 
stantially true.  And  the  evidence  satisfies  the  court  that  ^^  there 
was  a  plain  mistake,  clearly  made  out  by  satisfactory  proofs."  1 
Story's  Eq.  §  157. 

We  feel  no  inclination  to  modify  the  just  and  conservative  rule, 
tfattt  written  contracts,  and  more  especially  deeds,  must  be  held  to 
express  the  deliberate  purpose  of  the  parties,  and  should  not  be 
changed  but  upon  the  most  clear  and  full  proof,  and  such  as  shall 
establish  the  fact  beyond  reasonable  doubt. 

The  decree  of  the  court  of  chancery  is  affirmed,  and  the  cause 
remanded. 


Aabon  H.  Smith  v.  L.  D.  Hill,  F.  G.  Habbimoton,  and  Francis 

Richardson. 

Partnership.     Practice. 

If  one  raflbn  another  to  hold  him  out  as  a  partner,  or  to  use  his  name  In  bufilnesB  aa 
noh,  he  is  liable  as  a  partner  on  a  oontraot  thus  made,  although  in  fiiot  he  has  no  in- 
terest in  the  business  of  snoh  partnership. 

H.  and  Harrington  were  nerer  partners,  and  no  such  firm  as  H.  A  Go.  ever  existed ;  but 
Harrington  gave  the  plaintiff  a  note  fbr  some  staging  property  purchased  by  him, 
signed,  "  H.  A  Co.  by  Harrington,"  without  the  knowledge  of  H.  Two  or  three  yean 
before  said  note  was  given,  H.  was  informed  that  Harrington  was  using  the  name  of 
H.  A  Co.  in  bis  staging  business,  and  he  afterwards  saw  Harrington  and  told  him  he 
must  not  use  that  name  to  inJnre  him,  and  he  said  he  would  not.  The  plaintiff  did 
not  know  of  suoh  previous  use  of  that  name  at  the  time  said  note  was  given,  and  it 
did  not  appear  whether  Harrington  made  any  representations  to  liim  at  that  time. 
Held,  that  H.  was  liable  on  said  note. 

0«U,  also,  that,  inasmuoh  as  the  signature  to  said  note  disclosed  the  name  of  H.,  it  made 
no  diflbrence  that  the  plaintiff  did  not  know  of  the  previous  use  of  H.'s  name  as 
aforesaid,  at  the  time  said  note  was  executed,  for  the  legal  Int^dment  is,  that  the 
payee  takes  a  note  upon   the  Ikith  of  the  persons  whose  names  appear  upon  it  as 


In  oases  tried  by  the  court  in  the  county  court,  when  the  flkots  are  found  by  that  court, 
it  is  the  common  practice  of  the  supreme  court,  if  the  judgment  ot  the  county  court  is 
leyersed,  to  proceed  and  render  such  final  Judgment  as  the  Ikcts  warrant. 
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Assumpsit  upon  a^promissory  note,  signed  ^'L.  D.  Hill  &  Go. 
by  P.  C.  Harrington,"  and  also  by  Francis  Richardson.  Plea, 
the  general  issne,  and  trial  by  the  court,  June  term,  1872,  Boes, 
J.,  presiding. 

There  never  existed  any  snch  firm  as  L.  D.  Hill  &  Go.  None  of 
the  defendants  were  ever  in  company  with  each  other  in  any  kind 
of  business.  Two  or  three  years  before  said  note  was  given,  a 
man  in  Island  Pond  notified  the  defendant  Hill,  that  Harrington 
was  using  the  name  of  L.  D.  Hill  &  Go.  in  his  staging  business. 
Hill  afterwards  saw  Harrington,  and  told  him  he  must  not  use 
that  name  to  injure  him,  and  Harrington  said  he  would  not.  Hill 
knew  nothing  of  the  giving  of  said  note  till  about  the  time  this 
suit  was  commenced.  It  did  not  appear  that  the  plaintifi^  knew  of 
the  previous  use  of  Hill's  name  by  Harrington  in  his  staging  busi- 
ness ;  nor  did  it  appear  whether  Harrington  made  any  represent- 
ations to  the  plaintifl*  at  the  time  he  signed  the  note.  At  that 
time  he  gave  the  plaintiff's  notes  to  the  amount  of  $1600  for  the 
purchase  of  some  staging  property,  and  paid  them  himself^  except 
the  balance  due  on  the  note  in  question.  Hill  was  never  calM 
upon  to  pay  anything  on  jmper  thus  signed,  until  this  suit  was 
brought.  There  was  no  service  on  Richardson,  and  Harrington 
made  no  defense.  Judgment  for  the  defendant  Hill,  and  against 
the  defendant  Harrington.  To  the  rendition  of  judgment  for 
Hill,  the  plaintiff  excepted. 

0.  H.  DaviBy  for  the  plaintiff,  cited  Uottrill  v.  Vanduzen  et  aU. 
22  Vt.  611 ;  StearM  v.  Haven  et  ah.  14  Vt.  540 ;  Kellogg  v. 
Chiifvold,  12  Vt.  291 ;  Bailey  v.  Qlark^  6  Pick.  572  ;  and  insisted 
that  Hill  acquiesced  in  Harrington's  use  of  his  name  aOber  it 
came  to  his  knowledge,  and  fully  authorized  him  to  continue  its 
use. 

Belden  ^  May^  for  the  defendants,  cited  Carter  v.  Wkalley  et 
oto.  1  B.  &  Ad.  11 ;  Parsons  Part,  (marginal)  119,  124,  180 ; 
Steams  v.  Haven  et  ah.  supra  ;  Hieks  et  al.  v.  Cram  et  al.  17 
Vt.  449 ;  Cottrill  v.  Vanduztn  et  als.  supra;  Young  v.  Aztellj  2 
H.  Bl.  242  ;  Wood  v.  PenneU,  51  Me.  52 ;  Mathews  v.  Feleh  et 
als.  25  Vt.  536 ;  8  Kent  Gom.  88. 
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The  opinion  of  the  jcourt  was  delivered  by 

Peck,  J.  If  one  suffers  another  to  hold  him  out  as  a  partner, 
or  to  use  his  name  in  business  as  such,  he  is  liable  as  a  partner 
on  a  contract  thus  made,  although  in  fact  he  has  no  interest  in  the 
business  of  such  partnership.  When  the  defendant  Hill  was  in- 
formed that  Harrington, in  his  staging  business,  was  using  his  name, 
under  the  name  of  L.  D.  Hill  &  Co.,  it  does  not  appear  that  he 
forbid  it,  but  that  he  afterwards  saw  Harrington  and  told  him  he 
must  not  use  that  name  to  hurt  him,  and  that  Harrington  replied 
that  he  would  not.  The  fair  import  of  this  is,  that  Hill  acqui- 
esced in  such  use  of  his  name,  on  Harrington's  assurance  that  he 
would  not  thereby  injure  him,  or,  in  other  words,  that  he  would 
not  thus  use  his  name  beyond  his  ability  to  indemnify  him,  and 
that  he  would  save  him  harmless.  The  risk  of  Harrington's  neg- 
lect to  redeem  this  pledge  was  upon  Hill,  and  not  upon  those  to 
whom  Harrington  should,  in  his  staging  business,  thus  pledge  the 
credit  of  Hill.  It  makes  no  difference  that  Hill  knew  nothing  of 
the  giving  of  the  note  in  question  till  about  the  time  of  the  com- 
mencement of  the  suit.  It  is  urged  by  the  defendant's  counsel, 
apparently  with  great  confidence,  that  as  it  did  not  appear  that  the 
plaintiff  ever  knew  of  the  previous  use  of  the  defendant  Hill's 
name  by'barrington  in  his  staging  business,  nor  what  represen- 
tations, if  any,  Harrington  made  to  Smith,  the  plaintiff,  at  the 
time  he  executed  the  note  by  the  name  of  L.  D.  Hill  &  Co.,  the 
defendant  Hill  cannot  be  held  liable.  This  would  be  material,  if 
the  signature  did  not  disclose  the  name  of  Hill ;  as  it  might  then 
be  urged  that  the  plaintiff  did  not  take  the  note  relying  on  the 
credit  of  Hill.  But  as  the  name  of  the  defendant  Hill  appears 
specifically  upon  the  face  of  the  note  as  one  of  the  makers,  the 
case  is  quite  different,  since  the  legal  intendment  is,  that  the  payee 
takes  a  note  upon  the  faith  of  the  persons  whose  names  appear 
upon  it  as  makers.  The  common  practice  of  this  court  is,  in 
cases  tried  by  the  court  when  the  facts  are  found  by  the  county 
court,  if  the  judgment  of  the  county  court  is  reversed,  to  proceed 
and  render  final  judgment,  such  as  the  facts  warrant ;  but  in  this 
case  we  conclude  to  reverse  the  judgment,  and  grant  a  new  trial. 

Judgment  reversed  and  new  trial  granted. 
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A.  J.  WiLLABD  V.  The  Town  op  Danvr-lb. 
Attorney.     Authority  implied  by  Law, 

Aa  a  general  mle,  an  attorney  employed  as  snob  in  a  oanse,  has  not  thereby  the  incidental 
power  to  pledge  the  oredlt  of  his  client  by  employInK  another  attorne}*  as  an  assistant. 
But,  where  the  foots  In  a  pariionlar  case  are  such  that  it  may  fairly  be  inferred  from 
them  that  snoh  authority  was  giTen,  this  general  mle  would  yield. 

Where  the  agent  of  a  town  for  proseoating  and  defending  suits  was  not  present  at  the 
trial  of  a  suit  against  the  town,  but  was  at  his  home  in  a  town  adjoining  the  plaee  of  trial, 
and  had  done  nothing  about  the  suit,  except  consult  once  with  the  attorney  for  the  town, 
to  determine  upon  the  necessary  preparation  for  defence,  and  procure  the  attendance 
of  the  necessary  witnesses  at  the  trial,  in  other  respects  the  care  and  responsibility  of  the. 
trial  being  left  with  said  attorney,  who  resided  at  the  place  of  trial,  nothing  appearing 
to  indicate  that  said  agent  might  not  have  been  seasonably  consulted  on  the  subject  of 
employing  assistant  counsel,  nor  that  any  thing  transpired,  or  came  to  light,  rendering 
counsel  necessary,  which  was  not  known  to  said  attorney  and  agent  at  the  time  of  such 
consultation,  it  was  held,  that  said  attorney  had  not  therefore  authority  implied  by  law 
to  hind  the  town  by  the  employment  of  assistant  counsel  in  the  case. 

Oenebal  assumpsit.  Plea,  the  general  issue,  and  trial  by 
jury,  December  term,  1871,  Ross,  J.,  presiding. 

The  plaintiff's  claim  was  for  services  as  an  attorney  in  the  trial 
of  a  suit,  Howard  v.  Danville^  at  the  June  term  of  Caledonia 
county  court,  1867,  and  before  the  supreme  court  at  the  August 
term,  1867.  No  question  was  made  in  regard  to  the  performance 
of  the  services,  or  the  reasonableness  of  the  charges.  The  plain- 
tiff admitted  that  he  was  employed  in  behalf  of  the  town  by  J.  D. 
Stoddard,  Esq.,  and  by  no  other  person.  The  only  question  lit- 
igated was  whether  Stoddard  had  authority  to  employ  assistant 
counsel.  It  was  admitted  that  Sroddard  was  employed  by  Joseph 
H.  Puller,  who  was  the  agent  of  the  defendant  for  1866,  to  defend 
said  suit,  and  three  others,  which  were  brought  by  soldiers  for 
the  recovery  of  bounties.  It  appeared  that  J.  S.  H.  Weeks  was 
agent  of  the  town  for  1867,  but  was  not  present  at  the  time  of 
trial.  It  was  not  claimed  that  Weeks  gave  Stoddard  any  author- 
ity to  employ  assistant  counsel.  Weeks  had  but  one  interview 
with  Stoddard  prior  to  the  trial  of  said  cause,  at  which  time  he 
learned  what  witnesses  would  be  wanted,  and  summoned  them^ 
and  had  them  in  attendance  at  court,  but  did  nothing  further 
about  the  trial  of  the  case.    It  appeared  that  at  the  time  the  sol- 
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diers  were  enlisted;  Wm.  J.  Stanton  was  first  selectman  of  the 
defendant  town,  and  was  knowing  to  the  contract,  and  was  a  wit* 
ness  for  the  town  in  said  cause ;  that  Stoddard  consulted  with  him 
in  regard  to  the  case,  and  that  he  sat  by  the  counsel  and  made 
suggestions  at  the  time  of  trial.  Stanton  was  not  selectman  of  the 
town  in  1866,  or  1867,  and  it  was  not  claimed  that  he  ever  au- 
thorized Stoddard  to  employ  the  plaintifi*,  but  Stoddard's  testimony 
tended  to  show  that  Stanton  knew  he  mast  have  assistance,  and 
knew  that  he  employed  the  plaintiff.  Stoddard  was  a  witness  for 
the  plaintiff,  and  on  cross  examination  testified  :  "^^  I  don't  pretend 
to  state  that  Fuller  authorized  me  to  employ  assistance."  Knew 
he  knew  Stauton  was  the  principal  man,  and  Stanton  knew  whom 
I  had  employed."  He.  was  asked  if  he  testified  before  the  jus- 
tice in  the  trial  of  this  case  anything  about  Stanton's  being  active 
at  the  trial  of  the  Howard  case,  or  of  his  knowing  he  had  em- 
ployed the  plaintiff,  and  he  answered  that  he  thought  he  did.  The 
defendant  used  C.  H.  Davis,  Esq.,  as  a  witness  to  what  Stoddard 
testified  to  before  the  justice,  and  who  testified  that  Stoddard  did 
not  there  testify  anything  about  Stanton's  having  anything  to  do 
with  the  trial  of  the  Howard  case,  but  did  there  testify  that ''  he 
was  employed  generally  by  Puller  to  employ  counsel  in  the  suit." 
Stoddard,  on  being  recalled,  among  other  things,  testified:  ^^I 
might  have  stated  before  the  justice,  and  I  state  now,  that  Mr. 
Fuller  left  the  whole  matter  to  me  to  conduct  the  suit  as  I  thought 
best,  to  make  the  defence  available."  Puller  was  a  witness  for 
defendant,  and  his  testimony  tended  to  show  that  he  gave  Stod- 
dard no  authority  to  employ  assistant  counsel  in  the  suits  for  sol- 
diers' bounties,  but  did  in  another  suit  of  Cowdry  v.  Cowdry^  in 
which  the  town  was  interested,  and  that  he  employed  Mr.  Stod- 
dard for  the  town.  The  plaintiff  requested  the  court  to  charge 
the  jury : 

"  First,  that  if  the  jury  find  that  Mr.  Stoddard  was  employ- 
ed by  the  town  agent  as  counsel  to  take  charge  of  this  suit,  with 
others,  and  to  have  the  charge  and  direction  of  the  same,  with 
power  to  employ  coujQsel  as  he  might  judge  best,  the  defen- 
dant would  be  liable.  Second,  that  if  the  jury  find  that  the  town 
agent  resided  in  another  town  from  where  the  court  was  held,  and 
that  he  left  to  Mr.  Stoddard  the  sole  care  and  responsibility  of 
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the  trial  of  the  case,  and  he  employed  the  plaintiff  to  assist  him, 
the  town  would  be  liable." 

The  court  substantially  complied  with  the  plaintiff's  first  re- 
quest, but  declined  to  charge  as  secondly  requested.  The  court 
instructed  the  jury  that  the  plaintiff  must  satisfy  them,  not 
only  that  he  performed  the  services  for  which  his  charges  were 
made,  but  also  that  he  performed  them  at  the  express  or  im- 
plied request  of  the  town ;  that  the  town  agent,  or  selectmen, 
werA  duly  authorized  to  make  such  request,  and  that  they  could 
employ  or  authorize  Stoddard  to  make  such  request  for  them  on 
behalf  of  the  town ;  that  Stanton,  being  but  a  citizen  of  the 
town  and  a  witness  in  the  case,  and  not  an  agent  of  the  town, 
could  not  authorize  Stoddard  to  make  the  request,  or  employ  the 
plaintiff,  neither  would  the  fact  that  he  was  present  at  the  trial, 
atid  knew  of  the  employment  of  the  plaintiff  by  Stoddard  to  aid 
in  the  trial,  bind  the  town ;  that  the  simple  employment  of  Stod- 
dard by  the  defendant  as  an  attorney  in  the  case,  would  not  au- 
thorize him  to  employ  the  plaintiff  to  assist  him  on  behalf  of  the 
town  ;  and  that  it  was  Incumbent  on  the  plaintiff  to  satisfy  them 
that  Stoddard  had  such  authority  from  the  town  agent,  Fuller ; 
and  that  in  determining  whether  Stoddard  had  such  authority, 
they  would  consider  the  testimony  of  Stoddard,  ^f  Fuller,  and  the 
other  witnesses,  the  probability  whether  Stoddard  would  employ 
plaintiff  without  he  had  authority,  and  all  the  circumstances  of 
the  case,  and  also  the  fact  that  the  town  agent  was  not  present  at 
the  trial,  but  left  the  management  of  the  trial  to  Stoddard.  The 
charge  in  other  respects  was  such  as  the  case  required,  and  satis- 
factoiy  to  the  plaintiff.  The  jury  returned  a  verdict  for  the  de- 
fendant. To  the  refusal  to  charge  as  requested,  and  to  so  much 
of  the  charge  as  is  above  detailed,  the  plaintiff  excepted. 

A.  J.  Willardy  pro  se^  cited  Paddock  v.  Colby,  i8  Vt.  485; 
Briggs  v.  Georgia,  10  Vt.  68 ;  Hopkins  v.  Willard  et  at.  14  Vt. 
474 ;  Kimball  v.  Perry,  15  Vt.  414 ;  Becklar^  v.  Conway,  16 
Mass.  396 ;  Langdon  v.  Castleton,  30  Vt.  285. 

C.  H.  Davis,  for  the  defendant,  cited  Paddock  v.  CoU>y,  supra ; 
Paley  Agency,  390 ;  2  Kent  Com.  633. 
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The  opinion  of  the  court  was  delivered  by  " 

Peck,  J.  The  case  states  that  ^^  the  only  question  litigated  was 
whether  Mr.  Stoddard  had  authority  to  employ  assistant  counsel," 
and  therefore  this  is  the  only  question  before  this  court.  It  ap- 
pears that  Fuller  was  the  town  agent  of  Danville  for  the  year 
1866,  and  as  such,  in  the  time  of  his  agency,  employed  Stoddard 
as  attorney  to  defend  the  suit,  Howard  against  Danville,  in  which 
the  plaintiflF,  under  an  employment  by  Stod<lard,  at  the  June  term 
of  the  county  court,  1867,  rendered  the  services  as  assistant  cbun- 
sel,  for  which  he  claims  to  recover.  Weeks  was  the  town  agent 
for  the  year  1867,  and  it  a^ears  that  he  had  an  interview  with 
Stoddard  prior  to  the  trial  at  the  June  term,  1867^  and  learned 
what  witnesses  would  be  wanted,  and  summoned  them,  and  had 
them  in  attendance,  but  did  nothing  further  about  the  trial,  and 
was  not  present  at  the  trial,  and  the  case  states  that  it  was  not 
claimed  that  Weeks  gave  Stoddard  any  authority  to  employ  assis- 
tant counsel.  Therefore,  so  far  as  any  such  authority  in  fact  can 
be  claimed  to  have  been  conferred  on  Stoddard,  beyond  what 
would  result  as  matter  of  law  under  the  circumstances,  from  his 
employment  as  attorney  to  defend  the  case,  it  must  depend  on  the 
employment  of  Stoddard  by  Puller.  This  question  of  fact  was 
left  to  the  jury  under  a  charge  as  favorable  to  the  plaintiff  as  he 
could  reasonably  ask.  It  is  evident  from  the  portion  of  the  charge 
given  in  the  exceptions,  that  the  jury,  in  order  to  find  for  the 
plaintiff,  were  not  required  to  find  that  authority  to  employ  assis- 
tant counsel,  was,  in  express  terms,  given  to  Stoddard ;  but  that 
they  were  allowed  to  infer  from  the  facts  und  circumstances 
proved  in  the  case  that  such  authority  was  given.  But  the  jury 
have  found  that  no  such  authority  was  given.  Had  the  jury  found 
such  authority  given,  then  under  the  charge,  in  accordance  with 
the  defendant's  firsi  request,  which  the  case  states  was  substan- 
tially complied  with,  the  verdict  must  have  been  for  the  plaintiff. 

But  it  is  insisted  on  the  part  of  the  plaintiff,  that  he  was  enti- 
tled to  a  charge  according  to  the  second  request,  which  is,  "  that 
if  the  jury  find  that  the  town  agent  resided  in  another  town  from 
where  the  court  was  held,  and  that  he  left  to  Mr.  Stoddard  the 
sole  care  and  responsibility  of  the  trial  of  the  case,  and  Stoddard 
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employed  the  plaintiff  to  assist  him,  the  town  would  be  liable." 
To  determine  the  correctness  of  this  proposition,  it  must  be 
viewed  in  connection  with  other  facts  in  the  case  not  in  dispute. 
It  appeared  that  the  town  agent  resided  in  another  town  than  that 
in  which  the  trial  was,  and  did  not  attend  the  trial ;  but  it  ap- 
peared that,  preparatory  to  the  trial,  he  had  an  interview  with 
Stoddard,  and  learned  what  witnesses .  were  necessary,  and  sum- 
moned them,  and  procured  their  attendance  at  the  trial ;  so  that 
the  whole  preparation  of  the  case  for  trial,  as  appears  by  the  con- 
ceded facts  in  the  case,  was  not  left  to  Stoddard.  This,  together 
with  the  further  fact  in  the  case,  that  it  was  not  claimed  at  the 
trial  that  Weeks,  the  town  agent,  gave  Stoddard  any  authority  to 
employ  assistant  counsel,  leaves  no  ground  on  which  the  plaintiff 
can  be  entitled  to  a  charge  in  accordance  with  this  second  request, 
unless,  as  matter  of  law,  Stoddard  had  authority  to  employ  assis- 
tant counsel,  by  virtue  of  his  employment  as  attorney  to  defend 
the  suit.  As  a  general  rule,  an  attorney  employed  as  such  in  a 
cause,  has  not  thereby  the  incidental  power  to  pledge  the  credit 
of  his  client  by  employing  another  attorney  as  an  assistant.  This 
was  held  in  Paddock  v.  Colby,  18  Vt.  485.  In  Briggs  v.  O-eor- 
gia,  10  Vt.  68,  the  same  principle  is  recognized.  Where  the  facts' 
in  a  particular  case  are  such  that  it  may  fairly  be  inferred  from 
them  that  such  authority  was  given,  this  general  rule  would  yield. 
So  far  as  this  inference  is  a  question  of  fact,  the  plaintiff  in  this 
case  has  had  it  submitted  to  the  jury,  and  the  jury  have  found 
against  him.  But  it  is  insisted  on  the  part  of  the  plaintiff,  that 
in  view  of  the  fact  that  the  town  agent.  Weeks,  was  absent  from 
the  triaj,  and  left  Stoddard  to  conduct  the  trial  without  his  attend- 
ance, authority  in  Stoddard  to  employ  assistant  counsel  is  implied 
as  matter  of  law.  It  is  true,  an  agent  of  a  foreign  principal^  so 
distant  that  he  has  not  time  to  communicate  with  him  for  instruc- 
tions, is  sometimes  held  to  have  authority  in  an  unexpected  emer- 
gency, that  he  would  not  have  if  his  principal  were  present,  or  so 
near  as  to  afford  an  opportunity  seasonably  to  consult  him.  The 
same  principle  applies  to  an  attorney  at  law,  in  a  case  proper  for 
its  application;  and  under  peculiar  circumstances,  authority  to 
employ  assistant  counsel  would  be  implied.  In  this  case,  how- 
14 
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ever,  Weeks,  the  town  agent,  resided  in  the  vicinity  of  the  resi- 
dence of  Stoddard,  and  of  the  place  of  trial,  in  an  adjoining 
town ;  and  nothing  appears  indicating  that  he  might  not  have  been 
seasonably  consulted  on  the  subject  of  employing  assistant  coun- 
sel ;  nor  docs  it  appear  that  anything  transpired,  or  came  to  light, 
rendering  assistant  counsel  necessary,  which  was  not  known  to 
Stoddard  and  Weeks  at  .their  interview  when  they  determined 
upon  the  necessary  preparation  for  the  trial.  It  is  evident  from 
the  report  of  Paddock  v.  Colby ^  that  the  cliedt  of  the  attorney 
who  employed  assistant  counsel  was  not  present  at  the  trial.  It 
is  fairly  to  be  inferred  from  the  auditor's  report,  although  it  is  not 
so  stated  in  express  terms,  and  the  counsel  in  that  case,  on  both 
sides,  evidently  so  considered  it  in  their  briefs  as  reported. 

The  case  at  bar  comes  within  the  general  rule  on  this  subject, 
and  the  plaintiff's  exceptions  cannot  be  maintained. 

Judgment  affirmed. 
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Frances  E.  Dickinson  v.  The  Town  of  Rockingham. 
Highway. 

A  hii^w»y  wu  rendered  impuMble  by  a  freshet.  One  of  the  seleotmen,  panuant  (o  a 
preTioas  nndentandlng  among  the  seleotmen  that  eaoh  should  take  chariee  of  the 
matters  pertaining  to  the  duties  of  the  office  in  their  respectiye  parts  of  the  town, 
and  tliat  what  eaoh  did  should  be  oononrred  in  by  the  others,  placed  a  barrier  aoross 
the  highway  for  the  purpose  of  preyenting  travelers  teom  passing  oyer  it  while  thus 
eat  of  repair,  and  of  taming  the  travel,  for  the  time  being,  and  until  the  highway  was 
npaired,  around  the  fbunderous  portion  of  the  highway,  over  a  hill  road,  whloh  was 
a  private  way,  not  adopted  by  the  town. 

jtf«U,  that  this  eonstitated  a  temporary  adoption  of  the  private  way  as  a  substitute  for 
the  highway  while  not  in  oondition  for  use,  and  that  the  town  thereby  became  liable 
lor  damage  oooasloned  by  reason  of  the  insuffioienoy  and  want  of  repair  of  taid  private 
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H«U.  also,  that,  when  said  private  wy  thus  became  asabstltute  fbr  the  highway,  it  be- 
came such  for  all^  trayelers,  as  well  those  who  had  occasion  to  use  it  in  going  to  and 
fl-om  houses  situate  ther«on|  as  those  who  used  it  to  pass  around  the  founderons  por- 
tion of  the  highway.    Whbblkb  and  Rotcb,  J.  J.,  dissenting. 

Case  for  injury  caused  by  the  insufficiency  of  a  highway. 
Plea,  not  guilty,  and  trial  by  jury,  April  term,  1871,  Windham 
County,  Barrett,  J.,  presiding.  ^ 

The  injury  occurred  on  the  evening  of  the  5th  of  November,  1869, 
near  Saxtons  River  village.  A  public  highway  and  important  thor- 
oughfare has  for  many  years  existed  between  said  village  and  Graf- 
ton, which  the  defendant  was  bound  to  maintain.  In  the  October 
freshet  of  1869,  a  piece  of  that  highway  in  the  westerly  part  of 
said  village,  was  washed  out,  and  rendered  wholly  impassable. 
While  it  was  thus  impassable,  the  travel  between  Graflon  and 
said  village  passed  over  a  hill  road,  shown  on  a  plan  that  was 
proved  and  used  on  the  trial.  The  injury  to  the  plaintiff  oc- 
curred on  said  hill  road.  There  was  no  other  road  besides  these 
two,  from  said  village  to  Grafton.  The  plaintiff  gave  evidence 
tending  to  show  that  said  hill  road  was,  and  had  been  for  many 
years,  a  public  •  highway.  The  defendant  gave  evidence  tending 
to  show  it  was  always  a  private  way,  and  not  a  public  highway. 
On  this  point,  the  case  was  submitted  to  the  jury  without  excep- 
tion. The  plaintiff  claimed,  and  gave  evidence  to  show,  that,  if 
not  a  public  highway  previous  to  said  freshet,  it  became  so  on 
the  main  road  being  washed  out  by  the  freshet,  by  the  action  of 
the  selectmen  in  relation  thereto,  and  so  continued  when  the 
plaintiff  was  injured  upon  it.  The  defendant  claimed,  and  gave 
evidence  to  show,  the  contrary.  This  was  the  main  point  of  con- 
troversy in  the  trial.  On  this  subject,  the  plaintiff's  evidence 
tended  to  show  acts  on  the  part  of  one  of  the  selectmen, — Willard, 
— who  lived  in  said  village,  in  accordance  with  aprevious  under- 
standing among  the  selectmen  as  to  each  taking  charge,  and  doing 
what  he  thought  best,  in  matters  proper  for  the  selectmen  to 
attend  to,  in  the  parts  of  the  town  in  which  each  respectively 
lived — they  living  in  different  parts  of  the  town,  and  remote  from 
each  other — and  claimed  that  such  acts  were  of  the  same  effect  as 
if  done  with  the  present  concurrence  of  all  the  selectmen.  The 
plaintiff  also  gave  evidence  on  this  subject  tending  to  show  a  sub- 
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sequent  ratification  by  the  other  selectmen,  of  what  had  been 
done  by  the  one  living  in  said  village.  The  defendant  gave  evi- 
dence tending  to  show  the  contrary,  and  that  what  Willard  said, 
or  did,  which  the  plaintiff  claimed  made  the  town  liable  in  re- 
spect to  the  hill  road,  was  said  and  done  by  him  alone,  and  not 
in  accordance  with  any  previous  understanding  with  the  other  se- 
lectmen, and  was  not  subsequently  ratified  by  them.  The  details 
of  the  evidence  upon  this  subject  are  suflSciently  indicated  by  the 
part  of  the  charge  under  which  the  subject  was  submitted  to  the 
jury,  which  was — that  though  the  hill  road,  up  to  the  time  Wil- 
lard directed  the  ladder  to  be  placed  across  the  lower  road,  was 
a  private  way,  and  had  not  been  adopted  by  the  town  ;  yet,  if 
they  found  that  Willard,  when  he  directed  the  ladder  to  be  put 
across  the  lower  road,  not  only  intended  to  prevent  travelers 
from  going  over  the  lower  road  while  thus  out  of  repair,  but  also 
intended  to  turn  the  travel  over  the  hill  road  for  the  time  being, 
and  until  the  lower  road  was  put  in  repair ;  this  would  constitute 
a  temporary  adoption  of  the  hill  road  as  a  substitute  for  the 
lower  road  while  not  in  condition  to  be  used,  provided  the  jury 
should  also  find  that  this  act  of  Willard  was  concurred  in  by  his 
associate  selectmen :  that  if  so  adopted  by  the  selectmen,  the 
town  would  be  responsible  for  its  insufiBciency  and  want  of  re- 
pair ;  that  in  order  ix)  constitute  such  concurrence  by  his  asso- 
ciates, it  was  not  necessary  tliat  they  should  have  been  personally 
present,  or  have  had  knowledge  of  what  was  done  at  the  time,  or 
of  the  specific  act  to  be  done ;  that  if  there  was  an  understanding 
between  the  selectmen  that  each  should  take  charge  of  the  mat- 
ters pertaining  to  the  duties  of  the  ofiBcc  in  their  respective  parts 
of  the  town,  and  that  what  each  did  should  be  concurred  in  by 
the  others,  whatever  was  done  by  Willard  in  causing  the  ladder 
to  be  put  across  the  road,  ^8  shown  by  the  evidence,  should  be 
treated  as  done  in  pursuance  of  such  undersanding,  and  with  the 
concurrence  of  Uis  associates.  To  this  part  of  the  charge,  the 
defendant  excepted. 

Early  in  the  evening  of  the  injury,  the  plaintiff  went  from  her 
home  to  said  village,  about  a  mile  and  a  half,  with  a  man  named 
Lawrence,  who  was  carrying  grain  to  a  mill  to  be  ground  that 
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evening.  Her  purpose  in  thus  going  was  to  get  some  medicine  of 
Dr.  Campbell,  whose  house  is  shown  on  said  plan,  and  then  to 
go  to  the  Wiley  house,  also  shown  on  said  plan,  to  visit  her 
aunt  while  the  grain  was  being  ground,  and  when  ground,  Law- 
rence was  to  call  at  her  aunt's  and  carry  her  back  home.  She 
went  to  said  places  according  to  her  purpose,  and  Lawrence 
called  and  took  her  into  his  wagon  at  her  aunt's,  approaching  the 
liouse  from  the  east,  and  started  from  the  house,  westwardlj, 
on  said  hill  road,  on  his  way  home.  Neither  the  plaint iflf  nor  Law- 
rence  would  have  used  the  main,  or  lower,  road,  that  evening,  for 
any  of  their  respective  purposes,  and  they  would  have  gone  upon 
and  used  said  hill  road  just  as  they  did  for  the  purposes  of  the 
plaintiff  as  aforesaid,  if  said  lower  road  had  not  been  injured  by 
the  freshet,  and  had  been  in  perfect  condition  for  all  kinds  of 
travel,  and  unobstructed ;  in  other  words,  the  plaintiff  went  on 
the  hill  road,  only  to  visit  her  aunt,  and  Lawrence  went  there  to 
get  her  and  carry  her  home ;  but  for  that,  he  would  not  have 
gone  on  to  that  road  ;  and  ho  would  have  done  just  as  he  did,  if 
the  lower  road  had  been  in  perfect  condition  for  use,  and  unob- 
structed, and  would  not  have  used  said  lower  road  at  all,  between 
the  termini  of  said  hill  road. 

The  defendant  specially  requested  the  court  to  charge  the  jury, 
that,  if,  up  to  the  time  of  the  freshet,  the  hill  road  was  not  a  pub- 
lic highway,  which  the  town  was  bound  to  maintain,  and  if  what 
was  done  by  Willard  in  putting  the  ladder  across  the  lower  road 
constituted  a  temporary  adoption  of  the  hill  road  as  a  substitute 
for  the  other,  while  being  repaired,  that  such  temporary  adoption 
would  be  for  the  purpose,  only,  of  persons  using  the  hill  road  as 
a  way  around  the  washout,  and  in  lieu  of  the  main  or  lower  road, 
and  that  as  to  persons  going  to  and  from  the  ^^Newton"  and 
"Wiley"  houses,  and  using  this  road  for  that  purpose,  it  must  be 
treated  as  a  private  way,  and  its  character  unaffected  by  the  tem- 
porary adoption  in  this  respect ;  and  if  the  jury  found  that  the 
plaintiff,  in  pursuance  of  a  purpose  she  had  at  the  time  she  left 
Milton  W.  Wiley's  with  Lawrence,  was  using  this  road  for  the 
purpose  of  a  visit  at,  or  a  return  from,  the  "Wiley  house,"  she 
could  not  recover. 
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The  court,  'pro  farmaj  refused  to  charge  as  requested,  but 
charged,  in  substance,  that  if  the  road  was  temporarily  adopted 
in  the  manner  above  set  forth,  as  a  way  around  the  washout  while 
the  main  road  was  disabled,  the  rights  of  the  plaintiff  ^ould  be 
the  same,  as  against  the  town,  if  she  used  it  for  the  purpose  of 
going  to  or  from  Wiley's,  as  though  she  used  it  as  a  way  around 
the  washout — that  there  was  no  dibtinction  between  the  two  kinds 
of  travel.  To  this  part  of  the  charge,  and  the  refusal  to  charge 
as  requested,  the  defendant  excepted. 

In  every  other  respect,  upon  all  points  and  aspects  of  the  case, 
the  court  charged  fully,  and  to  the  satisfaction  of  both  parties ; 
and  the  exceptions  taken,  in  no  manner  involve  any  omission  to 
charge  in  respect  to  the  subjects  of  said  exceptions,  but  for  the 
error  in  the  charge  as  above  set  forth,  it  being  correct  and  full  in 
every  other  respect.     Verdict  for  the  plaintiff. 


-,  for  the  defendant. 


During  the  freshet  of  October,  1869,  a  portion  of  the  public 
highway  was  washed  away,  so  as  to  be  impassable  and  dangerous. 
Tho  point  where  it  was  washed  away,  was  between  the  easterly 
and  westerly  junctions  of  the  hill  road  with  the  main  road.  Wil- 
lard,  one  of  the  selectmen,  caused  a  ladder  to  be  placed  across 
the  main  road,  as  shown  by  the  plan,  near  its  junction  with  the 
hill  road.  The  plaintiff  claimed  that  by  this  sole  act  of  Willard, 
the  hill  road,  though  a  private  way  up  to  this  time,  became,  for 
the  time  the  main  road  was  being  repaired,  a  public  highway; 
that  it  was  a  temporary  adoption  of  the  hill  road,  as  a  substitute 
for  the  main  road,  while  being  repaired.  The  plaintiff  also 
claimed  that  this  act  of  Willard  could  be  treated  as  concurred  in 
by  his  associates,  by  reason  of  a  previous  understanding  between 
the  selectmen  that  each  should  take  charge  of  the  matters  per- 
'tainiDg  to  the  duties  of  their  office,  in  each  of  their  respective 
parts  of  the  town,  and  that  what  each  did  should  be  concurred  in 
by  the  others. 

The  charge  6f  the  court  upon  this  feature  of  the  case,  was  to 
the  fall  extent  of  the  plaintiff's  claim,  as  above  set  forth.    The 


Digitized  by  VjOOQIC 


104  GENERAL  TERM, 


Dickinson  v.  Rookinghun. 


defendant  complains  of  the  charge  in  this  respect,  for  two 
reasons : 

First.  The  charge  did  not  properly  restrain  the  jury  from 
finding  Willard's  intention  to  turn  the  travel  over  the  hill  road, 
from  the  mere  act  of  placing  the  ladder  across  the  lower  road. 
The  charge  is  based  on  the  pi'oposition  that  it  is  legitimate  to  in- 
fer the  intention  from. the  act  alone. 

Second.  We  complain  of  the  charge,  because  it  assumes  that 
**a  previotls  understanding  between  the  selectmen,  that  each 
should  take  charge  of  the  matters  pertaining  to  the  duties  of  their 
office  in  their  respective  parts  of  the  town,  and  that  what  each 
did  should  be  concurred  in  by  the  others,"  is  quite  sufficient  to 
enable  Willard,  without  the  knowledge  of  his  associates,  to  create 
a  public  highway  where  one  never  existed  before  ;  and  we  com- 
plain because  the  jury  were  not  instructed  that  it  was  necessary 
that  they  should  find  that  Willard^s  associates  concurred  in  his  in- 
tention as  well  as  in  his  act. 

In  relation  to  the  first  ground  of  ol)jection  to  the  charge,  we 
say :  It  was  the  duty  of  the  town  to  warn  travelers  of  the  dan- 
ger to  life  and  limb,  that  would  be  incurred  in  passing  over  the 
main  road.  This  is  usually,  and  very  properly,  done  by  placing 
a  barrier  across  the  disabled  road,  as  done  by  Willard  in  this 
case.  The  barrier  erected  by  him  spoke  clearly  and  unmistaka- 
bly in  this  direction.  Nothing  more  was  done  that:  necessary  for  this 
purpose.  Nothing  was  left  undone  that  could  have  been  done,  to 
characterize  the  purpose  for  which  it  was  done.  Nothing  more, 
and  nothing  less,  was  done,  than  would  have  been  if  there  had 
been  no  private  road  near  there.  The  private  way  happened  to 
be  near  where  the  public  way  happened  to  be  washed  away. 
The  town  was  not  responsible  for  the  nearness  of  the  private 
way  to  the  locality  of  the  washout.     Sherman  on  Neg.  §376. 

The  hill  road,  being  an  open  private  way  to  the  *'Newton  and 
Wiley  houses,"  Willard  had  no  right  to  interfere  with  it,  or  the 
travel  over  it.  He  was  bound  to  let  it  remain  as  he  found  it,  an 
open  private  way.     Page  v.  Weathersfield,  18  Vt.  424. 

The  exceptions  state  that  the  ^'details  of  the  evidence  are  suf- 
ficiently indicated  by  the  part  of  the  charge  under  which  the  sub- 
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ject  was  submitted  to  the  jury,"  and  this  is  the  pai*t  of  which  we 
now  complain.  The  snm  total  of  the  evidence  detailed — and  all 
there  was  upon  this  point  is  p^ven  in  the  charge — is  the  mere 
act  of  Willard  in  placing  the  ladder  across  the  public  or  main 
road.  Add  to  this  mere  act  the  fact  of  the  nearness  of  the  hill 
road  to  the  locality  of  the  washout,  and  we  have  all  there  was  in 
4he  case  upon  which  to  base  a  finding  of  an  intention  on  the  part 
of  Willard  to  turn  the  travel  over  the  hill  road. 

This  act  of  Willard,  speaking  clearly  and  unmistakably  in 
another  .direction,  does  not  afford  legitimate  and  sufficient  evi- 
dence of  an  intention  to  turn  the  travel  over  the  private  way. 
The  jury  should  have  been  instructed  that  they  were  not  at  lib- 
erty to  find  such  an  intention  from  an  equivocal  act,  speaking  in 
another  direction — from  an  act  which  it  was  the  duty  of  the 
town  to  perform  for  another  purpose.  BlodgeU  v.  Bayaltony  17 
Vt.  40. 

The  second  ground  of  complaint  against  this  part  of  the 
charge,  is,  that  it  assumes  that  the  general  understanding  be* 
tween  the  selectmen  was  intended  to  be  pushed  so  far  as  to  apply 
to  the  creation  of  public  highways.  Such  a  construction  is  un- 
reasonable and  dangerous.  The  jury  were,  by  the  charge,  com- 
pelled to  give  this  construction  to  the  ^'general  understanding." 
The  court  told  the  jury,  without  qualification,  and  as  matter  of 
law,  "that  if  there  was  an  understanding  between  the  selectmen, 
that  each  should  take  charge  of  the  matter  pertaining  to  the 
duties  of  the  office  in  their  respective  parts  of  the  town,  and  that 
what  each  did  should  be  concurred  in  by  the  others,  whatever 
was  done  by  Willard  in  putting  the  ladder  across  the  road,  as 
shown  by  the  evidence,  should  be  treated  as  done  in  pursuance  of 
such  understanding,  and  with  the  concurrence  of  his  a^ociates." 
The  court  also  instructed  the  jury,  "that  if  they  found  that  Wil- 
lard, when  he  directed  the  ladder  to  be  put  across  the  lower 
road,  not  only  intended  to  prevent  travelers  from  going  over  the 
lower  road,  while  thus  out  of  repair,  but  also  intended  to  turn  the 
travel  over  the  hill  road  for  the  time  being,  and  until  the  lower 
road  was  put  in  repair,  this  would  constitute  a  temporary  adop- 
tion of  the  hill  road  as  a  substitute  for  the  lower  road  while  not 
•16 


Digitized  by  VjOOQIC 


106  GENERAL  TERM, 


IHoklnBon  e.  RookinghAm. 


in  condition  to  be  used."  It  was  as  necessary  that  Willard's  as- 
sociates should  concur  in  the  purpose  for  which  the  act  was  done, 
as  in  the  act  itself.  And  if  Willard  had  a  double  purpose,  they 
should  have  concurred  in  the  double  purpose. 

A  public  highway  cannot  be  created  by  adoption,  unless  there 
has  first  been  a  dedication  by  the  owner  of  the  fee.  The  case 
at  bar  shows  no  dedication,  or  intention  to  dedicate ;  andi 
the  charge,  as  well  as  the  evidence,  is  entirely  barren  of  this  ele- 
ment. Page  y.  Weathersfieldj  supra;  BlodgeU  v.  RoyaUony 
9upra, 

Travelers  may  have  had  the  right  to  travel  the  private  way  in 
the  condition  it  then  was,  because  of  the  founderous  condition  of 
the  public  way,  yet  the  town — in  case  there  was  no  dedication — 
had  no  right  to  dig  the  soil,  or  in  any  way  change  the  character 
of  its  surface,  unless  they  obtained  the  right  in  the  mode  pointed 
out  by  the  statute. 

It  is  claimed  that  when  the  public  way  became  impassable,  it 
was  the  duty  of  the  selectmen  to  change  the  location  so  as  to  give 
a  safe  passage,  and  that  the  statute  has  given  selectmen  power  to 
do  it.  That  they  have  power  to  do  it,  is  unquestioned.  Whether 
it  is  their  duty  or  not,  depends  upon  circumstances. 

In  this  case,  it  was  their  duty  to  repair  the  public  way.  They 
had  the  power  by  statute  to  do  it.  Neglect  to  do  so  wobld  have 
subjected  them  to  an  indictment.  The  case  does  not  show  that 
the  town  lacked  in  energy  and  diligence  in  putting  the  public 
way  in  repair.  Hyde  v.  Jamaica^  27  Vt.  443  ;  Brigge  v.  ijhaiJr 
fwd,  8  Vt.  264. 

The  cases  of  WiUard  v.  Newbury^  and  Batty  v.  Dvacbury^  have 
no  application  to  the  one  at  bar.  In  each  of  these  cases,  the 
railroad  corporation  had,  by  its  charter  and  the  statutes,  obtained 
the  right  to  permanently  construct  its  roadbed  over  and  upon  the 
highway,  and  it  became  permanently  obstructed  by  the  exercise 
of  the  corporation's  lawful  right.  The  town  could  not  remove 
the  obstructions ;  and  the  town's  duty  was  to  do  the  only  thing 
that  could  be  done — provide  a  new  public  way.  Geo.  Stat.  ch. 
28,  §§  84,  35,  36,  87  ;  WiUard  v.  Newbury,  22  Vt.  458 ;  BaUy 
v.  Duxbury,  24  Vt.  165  ;  Hyde  v.  Jamaica,  27  Vt.  443. 
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In  Willard  v.  Newbury^  the  plainfciflF  was  injured  on  the  ob- 
structed highway,  and  not  a  by-way.  The  town  was  held  liable, 
because  they  did  not  maintain  a  barrier  across  the  road  as  a 
warning  of  the  danger. 

In  Batty  v.  Duxbury^  the  injury  occurred  on  a  by-way,  made 
by  the  railroad  company  as  a  substitute  for  the  public  way.  The 
by-way  was  insufficient.  The*  town  could  never  remove  the  rail- 
road bed.  It  was  a  permanent  obstruction.  Their  duty  was  to 
have  a  sufficient  by-way,  or  substitute,  and  in  this  case  one  of  the 
counts  went  upon  this  ground. 

In  the  case  at  bar,  the  plaintiff's  declaration  describes  a  public 
highway  leading  from  Saxtons  River  village  to  Grafton,  and  avers 
an  injury  to  plaintiff  in  consequence  of  its  insufficiency.  There  is 
no  count  going  upon  the  ground  of  the  neglect  of  a  town  to  pro- 
vide a  suitable  by-way. 

In  view  of  what  the  coui  t  charged  upon  the  question  of  the 
temporary  Idoption  of  the  private  way  as  a  substitute  for  the 
public  way,  while  it  was  being  repaired,  the  defendant  was 
dearly  entitled  to  have  the  jury  instructed  as  specially  requested. 
The  part  of  the  public  way  where  the  washout  was,  could  not  be 
used  with  the  private  way,  for  the  purpose  of  going  to  and  from 
the  "Newton  and  Wiley  hoases." 

The  case  shows  that  the  plaintiff's  purpose  when  she  left  home, 
was,  to  first  go  to  Dr.  Campbell's,  and  then  to  the  "Wiley  house," 
to  visit  her  aunt,  and  that  she  did  so ;  that  in  pursuance  of  an 
arrangement  she  had  with  Lawrence  when  she  left  home,  he 
called  for  her  in  the  evening,  at  the  "Wiley  house,"  and  that  the 
plaintiff  was  injured  on  the  private  or  hill  road,  on  their  return 
home.  Whether  the  public  way  had  been  in  repair  or  not,  they 
would  not,  and  could  not,  have  used  it.  There  was  no  way  she 
could  have  gone  to  her  aunt's  and  returned  to  Milton  W.  Wiley's, 
but  to  use  the  hill  road  just  as  she  did.  She  was  not  in  the  use 
of  the  hill  road  as  a  substitute  for  the  main  road  while  it  was  be- 
ing repaired. 

The  case  shows  that  the  town,  in  the  line  of  its  duty,  decided 
to  repair  the  main  road,  and  did  so.  If  we  assume  that  it  was 
its  duty,  while  doing  this,  to  provide  a  suitable  way  around  the 
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washout,  for  the  travel  that  might,  and  would,  go  over  that  part 
of  the  public  way,  if  in  repair,  we  assume  quite  enough.  The 
town  was  not  called  upon  to  make  a  better  private  way  for  the 
occupants  of  the  "Newton  and  Wiley  houses,'*  and  for  persons 
using  it  to  go  there  on  visits,  or  business. 

The  private  way  was  in  the  condition  its  owners  chose  to  have 
it,  and  as  they  had  used  it  for  years.  What  had  occurred  that 
cast  upon  the  town  the  burden  of  making  it  better  for  their  pur^ 
poses  ?  If  one  of  the  occupants  of  these  houses,  after  the  freshet, 
had  been  injured  upon  the  hill  road,  while  using  it  as  they  had  done 
theretofore,  would  the  town  be  liable  for  the  injury  ?  We  think 
not.  As  to  them  it  was  still  their  private  way.  Persons  who 
used  the  hill  road,  not  as  a  substitute  for  the  main  road,  hut  as  a 
way  to  or  from  the  "Newton  and  Wiley  houses,"  could  have  no 
greater  rights  against  the  town  than  the  owners  or  occupants  of 
these  bouses. 

We  do  not  admit  that  the  hill  road  became  a  highway ^  or  a 
portion  of  the  public  highway,  within  the  legal  signification  of 
that  term.  If  the  town  had  made  and  opened  it  to  travel,  to  be' 
used  only  while  the  main  road  was  being  repaired,  it  would  not 
have  been  a  highway^  but  merely  an  open  public  way  for  the  time 
being,  what  is  termed  a  by-way.  When  the  main  road  was  re- 
paired, it  ceabcd  to  be  a  public  way,  or  by-way,  without  any  ac- 
tion on  the  part  of  the  town  authorities.  Batty  v.  Duxbxiry^ 
mipra. 

The  case  of  Brown  v.  Winoo%ki  Turnpike  Co.  28  Vt.  104,  is 
claimed  by  plaintiff  to  be  identical  in  principle  with  the  one  at 
bar.  It  is  cited  as  an  authority  for  the  plaintiff's  claim,  that  it 
makes  no  difference  for  what  purpose  the  hill  road  was  used. 
The  case  is  widely  different  from  the  one  at  bar,  and  does  not 
sustain  tbe  plaintiff's  proposition. 

The  charter  of  the  turnpike  company  gave  the  right  to  re- 
cover damages  of  the  company,  only' to  those  of  whom  toll  was 
demandable.  The  only  question  in  the  case  was,  whet&er  the  de- 
fendant was  a  person  of  whom  toll  was  demandable  by  the  terms 
of  the  charter.  It  was  held  that  toll  was  demandable  of  the 
plaintiff,  and  the  defendant  therefore  liable  by  express  terms  of 
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the  charter.  TUdale  v.  Norton^  8  Met.  392 ;  Shepardson  v.  Cole- 
ratine,  13  Met.  55 ;  Smith  v.  WendeU,  7  Gush.  498  ;  Kellogg  v. 
Northampton^  4  Gray,  69. 

C%a«.  iV.  ^  aS.  T.  Davenport^  for  the  plaintiff. 

It  was  the  daty  of  Rockingham  to  keep  this  great  thoroughfare 
*^  in  good  and  sufficient  repair  at  all  seasons  of  the  year."  Gren. 
Stat.  ch.  25,  §  1.  And  if  any  portion  of  it  was  rendered  impas- 
sable, it  was  the  duty  of  the  selectmen  to  change  the  location  of 
the  highway,  so  as  to  afford  the  traveler  a  safe  passage.  And  the 
statute  has  given  the  selectmen  the  power  and  the  means  to  per- 
form this  duty.     Gen.  Stat.  ch.  24,  §  24. 

In  Willard  v.  Newbury,  22  Vt.  458,  the  court  say :  "  We  think 
that  the  town  was  bound,  during  the  interruption  of  the  travel  by 
the  construction  of  the  railroad,  to  see  that  a  suitable  by-way  was 
provided  for  the  public,  and  to  take  all  reasonable  and  proper 
precautions  to  guard  them  against  passing  upon  the  highway, 
while  it  remained  unsafe  by  reason  of  the  operations  of  the  rail- 
road company  in  the  construction  of  their  road."  And  in  the 
subsequent  case  of  Battg  v.  Dvabury,  24  Yt.  155,  which  was  an 
action  to  recover  damages  for  an  injury  happening  upon  a  by-way 
which  the  Vermont  Central  railroad  had  constructed  around  an 
obstruction  which  they  had  necessarily  created  in  the  construction 
of  their  railroad,  and  which,  in  the  language  of  the  case,  fur- 
nished *'*'  no  evidence  that  the  town  had  ever  recognized  said  new 
way,  or  done  any  act  in  connection  therewith  to  adopt  it,  but  the 
contrary  did  expressly  appear,"  the  court  held  the  plaintiff  enti- 
tled to  recover.  And  Bedfield,  J.  says :  ^^  We  think  it  must  now 
be  regarded  as  settled  law  in  this  state,  that  the  primary  obligation 
rests  upon  towns  to  see  that  the  public  have  a  proper  by-way  to 
pass  around  the  obstruction,"  and  that,  though  it  may  be  doubtful 
whether  such  a  by-way  can  be  regarded  as  a  portion  of  the  high- 
way  J  yet,  ^^  it  is  an  open  public  way  for  the  time  being,  and,  as 
such,  required  to  be  kept  in  a  certain  state  of  repair."  And 
again :  ^^  The  traveler  is  not  bound  to  inquire  who  makes  by-ways, 
or  by  what  authority  obstructions  are  put  upon  highways.  But 
towns,  after  having  reasonable  notice  of  the  existence  of  obstruo- 
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tions  in  their  highways,  are  bound  to  remove  them,  or  make  safe 
by-ways  to  pass  around  them,  or  see  to  it  that  they  are  properly 
made  by  others,  in  order  to  exonerate  themselves  from  liability 
to  those  who  have  occasion  to  travel."  See  also  opinion  of  Ch. 
J.  Redpield  in  Hyde  v.  Jamaica,  27  Vt.  468  ;  Barber  v.  ^isex^ 
lb. ;  Brigg8  v.  ChiUford,  8  Vt.  264  ;  Matthews  v.  Winoq- 
ski  Turnpike  Co.  24  Vt.  480.  These  cases  are  fall  authority 
for  the  plaintiff's  right  to  recover,  without  the  element  of  the  se- 
lectmen's action  in  fencing  up  the  lower  road,  and  thereby  turning 
the  travel  over  the  hill  road.  The  undisputed  facts  in  this  case 
make  a  much  stronger  one  for  plaintiff  than  either  WiUard  v.  New- 
bury, or  Batty  v.  Duxbury. 

This  hill  road,  if  not  a  way  which  the  defendant  was  bound  to 
keep  in  repair  up  to  the  time  the  selectman  Willard  fenced  up  the 
lower  road,  and  left  no  other  avenue  of  travel,  became  by  this  act 
of  Willard,  accompanied  by  the  intention  which  the  jury  have 
found  he  had  to  turn  the  travel  over  the  hill  for  the  time  being, 
and  till  the  lower  road  was  put  in  repair,  a  highway  which  the 
defendant  was  bound  to  keep  in  repair,  so  long,  at  least,  as  it  was 
used  as  a  substitute  for  the  lower  road.  The  case  at  bar  is  one 
where  there  had  been  an  open  public  way  for  a  period  of  more 
than  fifty  years,  and  though  the  evidence  did  not  show  many  acts 
of  the  town  recognizing  it  as  a  highway,  yet  the  public  had  used 
it  **  for  a  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary."  Conceding  that  this  road  had  not  become  a  public 
highway  by  prescriptidn  (as  we  think  upon  principle  and  author- 
ity it  had),  it  is  certain  that,  from  this  long  user,  a  dedication  to 
the  public  by  the  land  owners  would  be  presumed,  and  very  slight 
acts  by  the  town,  or  its  agents,  would  constitute  an  acceptance  or 
adoption  of  this  highway. 

In  BlodgeU  v.  Royalton,  14  Vt.  294,  Williams,  Ch.  J.  says  : 
^*  If  the  town,  or  the  selectmitn  as  their  agents,  shut  up  an  old 
road,  and  leave  no  other  avenue  for  travel,  except  on  a  road  whicli 
they  have  caused  to  )^  made,  or  if  they  put  the  same  into  a  rate 
bill,  <fec.,  the  town  would  be  liable  to  the  traveler  for  the  insuf- 
ficiency of  such  road."  And  see  Bhdgett  v.  Royalton,  17  Vt.  40 ; 
Hyde  v.  Jamaicay  supra;  Morse  v.  Banno^  32  Vt.  600 ;   Folsom 


Digitized  by  VjOOQlC 


NOVEMBER,  1872.  Ill 


Dioklnion  v.  BooklnghAm. 


V.  Underhm,  86  Vt.  680;  Bagley  v.  Imdlow,  41  Vt.  481-2  ;  An 
gell  Highways,  §  143-157  et  aeq  ;  Whitney  v.  Esaex,  42  Vt. 
520.  In  Holh9  v.  Lowell,  19  Pick.  405,  the  court  held :  "  That 
a  town  by  forbearing  to  prosecute  those  who  had  shut  up  an  old 
highway,  and  substituted  a  new  one  in  its  stead,  and  by  setting 
up  a  guide  post  in  the  new  way,  had  adopted  it,  so  as  to  be  liable 
for  its  insuflSciency."     Steven8  v.  Nashua,  46  N.  H.  192. 

It  may  be  said  that  the  town  is  not  bound  by  the  act  of  Willard, 
because  he  was  but  one  of  a  board  of  three  selectmen.  To  this 
objection  we  answer — ^thia  is  not  one  of  those  acts  which  require 
the  express  assent  or  concurrence  of  a  majority  of  the  selectmen. 
When  an  emergency  arises  like  the  one  which  made  it  necessary 
for  the  selectmen  to  act  in  this  case,  it  is  sufficient  when  one  of 
the  board  does  acts  that  are  reasonable  and  necessary,  if  the  other 
members  do  not  disapprove  and  disavow  those  acts  when  they 
come  to  their  knowledge.  But  the  jury  have  found  that  this  act 
was  concurred  in  by  his  associate  selectmen,  and  that  it  was  done 
pursuant  to  an  understanding  among  the  board,  that  each  should 
take  charge  of  the  matters  pertaining  to  their  duties  in  their  re- 
spective parts  of  the  town,  and  that  what  each  did  should  be 
concurred  in  by  the  others.  Tarbell  v.  Plymouth,  39  Vt.  429 ; 
HOh  V.  Marlboro,  40  Vt.  648  ;  Haven  v.  Ludlow,  41  Vt.  418  ; 
Bellows  V.  Weeks,  lb.  690 ;  James  v.  Starksboro,  42  Vt.  602. 

The  defendant  was  not  entitled  to  have  its  special  request 
answered ;  and  the  charge  of  the  court  upon  this  subject  was 
right.  There  is  no  such  thing  known  to  the  law  of  Vermont,  as  a 
hihgway  for  one  citizen  which  is  not  a  highway  for  all.  If  this  hill 
road  was  a  highway  at  the  time  of  the  accident,  the  defendant  is 
liable ;  if  not  a  highway,  the  defendant  is  not  liable.  And  for 
the  purposes  of  this  case,  that  is  the  only  test.  ^^  A  highway  is 
a  public  road  which  every  citizen  has  a  right  to  use."  Every 
thoroughfare  which  is  used  by  the  public,  and  is,  in  the  language 
of  the  common  law,  *'  common  to  all  the  king's  subjects,''  is  a 
highway,  whether  it  be  a  foot-way,  carriage-way,  or  a  navigable 
river.  8  Kent  Com.  482 ;  Angell  Highways,  §  2  ;  State  v.  WUr 
kinson,  2  Vt.  487  ;  Sher.  &  Redf.  on  Negl.  §  848.  And  when  a 
highway  is  established  in  a  town,  whether  by  proceedings  under 
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the  statute,  by  dedication  and  adoption,  or  by  prescription,  it  be- 
comes the  duty  of  the  town  to  keep  that  highway  in  good  and  suf« 
flcicnt  repair  at  all  times  and  seasons.  Sher.  &  Redf.  on  Negl.  §414. 
And  it  is  no  concern  of  the  town,  what  motive  brings  the  traveler 
upon  its  highway,  or  what  his  business  may  be,  provided,  perhaps, 
that  it  be  not  unlawful.  It  is  sufficient  that  he  be  a  traveler, 
using  the  road  for  the  purpose  of  travel. 

It  seems  to  us  that  the  case  of  Brotm  v.  Winooaki  T\impite  Co. 
28  Vt.  104,  is,  in  principle,  identical  with  the  one  at  bar. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  Under  the  instructions  of  the  county  court,  the  jury 
have  found  that  when  Willard,  one  of  the  selectmen  of  the  de- 
fendant town,  directed  the  ladder  to  be  placed  across  the  main 
road,  near  the  junction  of  the  hill  road  with  the  main  road,  he 
intended  thereby,  not  only  to  obstruct  the  main  road  so  that  trav* 
elers  would  not  pass  over  that  portion  of  it  which  was  out  of 
repair,  but,  also,  to  turn  the  travel  over  the  hill  road  ;  and  that  he 
did  this  agreeably  to  an  understanding  which  existed  between  him 
and  the  other  selectmen,  that  each  one  should  take  charge  of  the 
matters  pertaining  to  the  duties  of  their  office  in  his  part  of  the 
town,  and  that  the  others  would  concur  in  whatever  he  did  in  that 
behalf.  The  court  treated  the  hill  road  as  a  private  way  for  the 
sole  use  of  three  or  four  families  that  lived  upon  it,  up  to 
the  time  Willard  directed  the  ladder  to  be  placed  across  the 
main  road,  but  told  the  jury,  if  they  found  he  intended  to  turn 
the  travel  over  the  hill  road  while  the  main  road  should  be  out 
of  repair,  when  he  directed  the  ladder  placed  across  the  main 
road,  and  he  directed  the  ladder  placed  there  agreeably  to  a  pre- 
vious understanding  with  the  other  selectmen,  this  would  consti- 
tute a  temporary  adoption  of  the  hill  road  as  a  substitute  for  the 
lower  road  while  not  in  a  condition  to  be  used.  The  defendant 
complains  of  this  instruction,  because  he  claims  that  it  did  not 
restrain  the  jury  from  finding  Willard's  intention  to  turn  the 
travel  over  the  hill  road,  from  the  mere  act  of  placing  the  ladder 
across  the  lower  road ;  and  because  it  assumes  that  such  a  pre- 
vious understanding  between  Willard  and   his  associates^  was 
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sufficient  to  enable  Willard,  without  the  knowledge  of  his  asso- 
ciates, to  create  a  public  highway  where  one  had  not  before  ex- 
isted ;  and  because  the  instructions  rendered  it  unnecessary  for 
Willard's  associates  to  concur  in  his  intention,  as  well  as  in  his 
act.  The  ladder  was  placed  across  the  main  road  just  easterly 
of  the  westerly  junction  of  the  two  roads.  The  hill  roa^  ran 
nearly  parallel  with  the  main  road,  and  there  was  no  fence  be- 
tween them.  The  ladder,  from  its  position  in  regard  to  the  two 
roads,  would  naturally  and  inevitably,  not  only  obstruct  the  fur 
ther  passage  of  the  traveler  on  the  main  road,  but  also  turn  him 
over  the  hill  road.  To  the  traveler  desirous  of  passing  eastward, 
it  would  speak  as  distinctly  in  the  one  direction  as  the  other  ;  and 
of  this,'  Mr.  Willard,  as  a  prudent  man,  must  have  been  aware 
when  he  directed  the  ladder  placed  there.  We  know  of  no  rea- 
son why  a  town  officer  should  be  exempt  from  the  rule  which  so 
extensively  obtains  in  the  law,  that  a  man  is  presumed  to  intend 
the  natural  consequences  of  his  acts.  Under  this  rule,  Willard's 
act,  in  the  absence  of  any  warning  to  the  traveler  to  the  contrary, 
tended  to  show  that  he  intended  to  turn  the  travel  over  the  hill 
road,  while  the  main  road  was  out  of  repair.  The  traveler's 
condition  would  be  a  very  unfortunate,  not  to  say  hard,  one,  if, 
upon  filing  the  main  road  obstructed,  with  another  road  running 
nearly  parallel  with  it,  leading  from  it  just  before  reaching  the 
obstruction,  he  must  go  out  on  a  search  to  find  the  town  officer 
placing  the  obstruction  there,  and  inquire  whether  he  intended 
thereby  to  turn  him  into  a  plain,  open  way,  leading  round  the  ob- 
structed portion,  before  he  could  use  it  for  a  temporary  highway 
which  the  town  was  bound  to  keep  in  repair.  A  town  cannot  be 
said  to  have  fully  discharged  its  duty  to  the  traveler,  when  one 
of  its  main  highways  is  washed  away  to  an  extent  that  it  will  take 
days  or  weeks  to  repair  it,  by  simply  placing  an  obstruction  at  the 
two  ends  of  the  washout,  without  providing  a  by-way  to  pass 
round  it.  The  traveler  would  naturally  expect  to  find  such  a 
by-way  round  such  a  spot,  and  seeing  a  by-way  there,  opened  and 
in  use,  would  have  a  right  to  conclude  it  w^s  prepared  by  the 
town  for  his  use.  We  think  the  court  were  right  in  allowing  the 
jury  to  find,  from  his  act  in  placing  the  ladder  across  the  main 
16 
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road  at  the  place  he  did,  with  the  hill  road  leading  out  of  it  near 
to  and  before  reaching  the  ladder,  that  Willard  intended  to  turn 
the  travel  over  the  hill  road. 

Nor  do  we  think  it  necessary  for  all  the  selectmen  to  have  been 
present,  and  joined  in  directing  the  placing  of  the  ladder  across  the 
main  road,  and  in  intending  thereby  to  turn  the  travel  over  the 
hill  road,  in  order  to  make  the  hill  road  a  highway  for  the  suffi- 
ciency of  which  the  town  would  be  liable  so  long  as  the  main  road 
continued  fenced  up.  Whenever  a  portion  of  a  highway  is  swept 
away  by  a  freshet,  or  rendered  unsafe  for  travel  from  any  cause, . 
and  that  fact  comes  to  the  knowledge  of  one  of  the  selectmen  of 
the  town,  the  statute  imposes  the  duty  upon  him,  at  once  to  go 
about  repairing  it,  and  immediately  to  use  effective  means  to  pre- 
vent the  traveler  from  passing  over  the  unsafe  portion  of  the  high- 
way, and  if  it  is  on  one.  of  the  principal  highways,  and  the  mak- 
ing of  the  repairs  must,  of  necessity,  consume  considerable  time, 
it  is  his  duty  to  provide  a  way  round  the  founderous  portion  of 
the  main  highway,  when  it  can  be  done  without  too  great  expense. 
It  will  not  do  for  him  to  wait  till  he  can  call  his  associates  to- 
gether, and  till  they  can  all  solemnly  deliberate  and  determine 
what  must  be  done.  The  statute  imposes  the  duty  of  immediate 
action.  It  is  imperative.  The  manner  of  performing  jbhe  duty 
may  require  the  exercise  of  judgment.  It  is  not  discretionary 
with  him  whether  he  will  act  or  not.  We  think,  without  any  pre- 
vious arrangement  between  the  selectmen,  the  town  would  have 
been  bound  by  the  acts  of  Willard  alone.  If  Willard  had  not 
ordered  the  ladder  placed  across  the  main  road,  but  had  known 
of  the  washout,  of  the  obstruction  of  the  main  road  with  the  lad- 
der, and  that  the  travel  was  turned  over  the  hill  road,  the  town 
would  have  been  liable  for  any  injury  happening  to  the  traveler 
on  the  hill  road,  through  its  insufficiency.  This  was  decided  in 
Batty  V.  Duxbury,  2i  Yt.  155,  and  has  been  followed  and  adopted 
in  two  decisions  not  yet  reported :  Staples  ^  wife  v.  Berlin^  in 
Washington  county,  and  Richmond  ^  wife  v,  Woodstock^  in  Wind- 
sor county.  In  tj^is  case  the  court  did  not  go  the  full  length  of 
this  doctrine,  but  only  held  the  town  liable  for  the  insufficiency  of 
a  by-way  round  the  obstructed  highway,  opened  by  one  of  its 
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selectmen  acting  under  a  general  authority  previously  conferred 
by  the  other  selectmen. 

The  court,  against  the  defendant's  request  and  exception, 
charged  the  jury  that,  if  the  hill  road  was  temporarily  adopted  as 
a  way  round  the  washout,  while  the  main  road  was  disabled,  the 
rights  of  the  plaintiff  would  be  the  same  as  agaiust  the  town,  if 
she  used  it  for  the  purpose  of  going  to  or  from  Wiley's,  as  though 
she  used  it  as  a  way  around  the  washout ; — ^that  there  was  no  dis- 
tinction between  the  two  kinds  of  travel.  In  this,  a  majority  of 
the  court  think  there  was-  no  error  ;  that  when  the  hill  road  thus 
became  a  substitute  for  a  portion  of  the  main  road,  it  became  such 
for  all  travelers  who  had  occasion  to  use  it,  whether  to  go  to  and 
from  the  Wiley  house,  or  to  pass  around  the  washout.  It  became 
an  open  public  way,  which  the  town  were  in  duty  bound  to  main- 
tain and  keep  in  good  and  sufficient  repair  for  such  use  as  the 
town  was  temporarily  putting  it  to,  and  this  duty  the  town,  by  the 
force  of  the  statute,  were  bound  to  discharge  for  the  benefit  of  all 
persons  who  had  occasion  to  use  it  for  the  purposes  of  travel.  It 
was  in  effect,  for  the  time  beintr,  so  far  as  the  traveler  was  con- 
cerned, a  removal  of  the  main  highway  from  its  former  location 
to  the  location  of  the  hill  road  which  passed  the  Wiley  house ; 
and  as  to  the  plaintiff,  who  was,  at  the  time  of  the  injury  com- 
plained of,  in  the  legitimate  use  of  it  as  a  traveler,  the  liability  of 
the  town  was  the  same  it  would  have  been  if  the  plaintiff  had 
received  the  same  iujury,  from  the  same  cause,  on  the  main  high- 
way in  its  original  location.  It  may  be,  and  probably  is,  true, 
that  the  town  had  not,  as  against  the  o  tinners  of  the  land  through 
which  the  hill  road  passed,  the  same  rights  it  had  as  against  the 
owners  of  the  lands  through  which  the  main  highway  passed. 
Whether  it  had,  or  not,  is  not  at  all  determinative  of  its  liability 
to  the  traveler  for  its  sufficiency.  Neither  is  it  necessary  to  de- 
cide whether  the  town  would  be  liable  to  the  owners  of  the  hill 
road,  as  a  private  way,  for  any  injury  happening  to  them  through 
its  insufficiency,  while  in  the  use  of  it  for  their  ordinary  domestic 
purposes,  unless  the  insufficiency  was  occasioned  by  the  town's 
using  it  as  a  substitute  for  the  main  highway.  We  regard  the 
question  of  the  town's  liability  to  the  owners  of  the  hill  road  as  a 
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private  way,  as  separate  and  distinct  from  the  question  at  bar,  and 
express  no  opinion  upon  what  their  rights  might  bo.  We  only 
decide  that,  under  the  facts  found  by  the  jury,  the  hill  road,  for 
the  time  being,  became  a  part  of  the  main  highway,  which  the 
town  was  under  a  duty  to  keep  in  good  and  sufficient  repair  for 
all  persons  who  were  using  it  for  the  purpose  of  public  travel, 
and  that  the  plaintiff  was,  at  the  time  of  the  injury,  in  such  use 
of  it,  though  only  using  it  to  go  to  and  from  the  Wiley  house. 
Judgment  affirmed. 

Wheeler,  J.,  dissenting.  So  far  as  the  decision  made  in  this 
case  holds  that  the  defendant  town  would  be  liable  to  a  traveler  who 
was  using  the  highway  for  the  purposes  of  through  travel,  and 
was  necessarily  turned  on  to  the  by-way  in  order  to  prosecute  his 
journey  beyond  the  obstruction,  there  is  no  disagreement  among 
the  members  of  the  court ;  but  where  the  decision  goes  beyond 
that,  and  holds  the  defendant  liable  to  the  plaintiff,  who  was  not 
turned  on  to  the  by-way  at  all  on  account  of  the  obstruction  in 
the  highway,  but  who  would  have  used  the  by-way,  just  as  she 
did,  if  the  highway  had  been  in  good  condition  and  unobstructed, 
there  is  some  disagreement. 

That  the  turning  of  the  through  travel  on  to  the  by-way  did  not 
establish  a  highway  over  it,  is  very  clear.  Young  v.  Wheeloek, 
18  Vt.  493-  No  one  of  the  selectmen  alone,  nor  all  of  them  to- 
gether, could  lay  out  a  road  there,  nor  anywhere  else,  except  on 
application  to  them  as  a  board  of  road  commissioners,  by  proper 
petition  of  the  requisite  number  of  freeholders,  according  to  the 
statute.  The  town  would  not  be  liable  to  a  through  traveler 
because  the  by-way  had  become  in  fact  a  highway,  but  only  be- 
cause the  authorities  of  the  town  had  taken  it  for  the  use  of  such 
traveler,  as  a  substitute  for  the  highway  while  obstructed,  and  had 
induced  them  to  take  it  and  uso  it  as  such  a  substitute.  In  Batty 
V.  Duxhury^  24  Vt.  155,  it  was  held  as  settled  law,  that  it  was 
the  duty  of  towns  when  their  highways  were  obstructed,  to  see 
that  the  public  have  a  proper  by-way  "to  pass  around  the  ob- 
structions ;"  but  the  case  did  not  hold  that  such  a  by-way  would 
become  a  highway  for  those  using  it  for  other  purposes,  and  not 
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for  passing  around  the  obstruction.  In  Staples  v.  Berlin^  not  re- 
portedy  the  plaintiff  was  using  the  by-way  to  pass  around  an  ob- 
struction ;  so  was  the  plaintiff  in  Richmond  ▼.  Woodstock^  not 
yet  reported.  And  in  no  case  that  has  been  cited  or  discovered, 
previous  to  this  one,  has  it  been  held  that  by  providing  a  by-way 
to  enable  travelers  to  pass  around  an  obstruction,  the  town  be- 
came liable  to  any  one  using  the  by-way  for  anjr  other  purpose. 
In  this  case,  as  it  was  left,  the  by-way  was  a  private  way  to  and 
from  private  houses.  The  town  had  borrowed  it  for  the  use  of 
travelers  who  might  have  occasion  to  pass  around  the  obstruc- 
tion, but  not  for  the  use  of  any  others.  This  left  it  a  private  way 
for  the  use  of  those  going  to  and  from  the  private  houses,  as 
much  as  it  was  before.  It  was  not  a  public  highway  for  those 
going  to  the  private  houses,  and  not  along  round  the  obstruction, 
any  more  than  it  was  for  the  occupants  of  those  houses  in  going 
from  and  returning  to  them.  It  would  seem  to  be  plain  that  these 
occupants  would  have  no  claim  upon  the  town  for  any  injury  they 
might  receive  on  account  of  the  insufficiency  of  the  by-way,  for 
the  injury  would  be  occasioned  by  a  defect  in  their  own  private 
way.  And  it  seems  to  me  to  be  nearly  as  clear,  that  a  person 
going  to,  or  retui*ning  from,  the  houses,  would  have  no  claim  for 
such  injury ;  for  that  injury  would  be  occasioned  by  the  use  of 
what  to  him,  for  that  use,  was  a  private,  and  not  a  public,  way. 
The  plaintiff,  as  the  case  states,  had  been  over  the  by-way  to  the 
Wiley  house,  and  was  returning  from  there  when  she  was  injured, 
and  had  no  occasion  to  use  the  obstructed  portion  of  the  highway 
on  either  of  these  journeys.  To  her,  the  condition  of  the  regular 
highway  was  of  no  importance,  and  the  turning  of  through  travel 
from  it  on  to  the  byway,  had  not,  in  any  manner,  affected  her. 
The  by-way  was  not  a  highway  in  fact,  nor  had  it  been  taken  for 
ber  use  as  such ;  nor  had  anything  been  done,  by,  or  in  behalf 
of,  the  defendant,  that  in  any  way  injure^  her,  or  led  her  where 
she  received  injury.  If  the  travel  which  was  turned  on  to  the  by- 
way had  made  it  more  dangerous  than  it  was  before,  and  this  had 
injured  her,  the  case  might  merit  different  consideration ;  but 
nothing  of  this  kind  appears. 
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As  the  case  stood,  it  seems  to  me  that  the  plaintiff  showed  no 
liability  on  the  part  of  the  defendant.  I  am  requested  by  Judge 
RoTGE  to  state  that  he  concurs  in  this  opinion. 


A.  R.  &  6.  M.  Duncan  v.  Allen  Stone,  appellant.* 
Trover.     Conditional  Sale.     Officer.     Damages. 

The  plaintiA  sold  and  dellrered  a  wagon  to  one  H.  for  $120,  to  be  theirs  till  paid  ftir. 
The  defendant,  as  constable,  attached  the  same  as  the  property  of  M.,  on  a  writ  in  Ik- 
▼or  of  P.  ft  Co.  against  him.  The  wagon  was  stolen  from  the  defendant  within  three 
days  after  the  attachment,  and  nerer  afterwards  found.  At  the  time  of  the  attachment, 
$60  of  the  purchase  money  remained  unpaid.  Soon  after  the  attachment,  the  plaintf  A 
gave  notice  of  theii  claim  to  the  defendant,  and  to  P.  ft  Co.,  but  no  tender,  or  oflbr,  of 
the  amount  unpaid,  was  ever  made  to  the  plalntift.  Judgment  was  rendered  against 
M.  in  said  suit,  and  execution  issued  within  thirty  days.  The  value  of  the  wsgon  at 
the  time  of  the  attachment,  was  $95.  Beid,  that  the  defendant  was  liable  in  trover  for 
the  full  value  of  the  wagon,  and  could  not  discharge  himself  by  showing  a  loss  thereof 
without  his  teult 

Tboveb  for  a  wagon.  Plea,  the  general  issue,  with  notice  of 
special  matter.  Trial  by  jury,  April  term,  1871,  Chittenden 
county,  PiERPOiNT,  C.  J.,  presiding. 

It  appeared  from  the  testimony,  and  was  not  disputed,  that  in 
August,  1869,  the  plaintiffs  sold  and  delivered  the  wagon  in  ques- 
tion to  one  McCarty,  for  $120,  to  be  paid  in  monthly  installments 
of  $10,  and  that  the  wagon  was  to  remain  the  property  of  the 
plaintiffs  until  fully  paid  for.  It  was  conceded  that  the  defendant 
was  a  constable  of  the  town  of  Colchester  in  1869  and  1870,  and 
was  authorized  to  serve  the  process  hereafter  mentioned  ;  that  on 
the  last  day  of  December,  1869,  the  defendant  received  for  ser- 
vice, a  writ  of  attachment  in  favor  of  J.  H.  Piatt  &  Co.  against 
said  McCarty,  and  that  on  the  same  day  he  attached  said  wagon 
upon  said  writ,  as  the.  property  of  the  said  McCarty,  and,  by 
direction  of  Piatt  &  Co.,  took  possession  thereof,  and  that  within 
three  days  thereafter,  said  wagon  was  stolen  from  the  defendant's 

*The  decision  in  this  case  was  announced  at  the  January  term  of  the  supreme  court  in 
Chittenden  county,  in  1873. 
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possession,  and  had  never  since  been  found.  It  was  also  conceded 
that  a  judgment  was  obtained  against  McCarty  in  said  suit,  end 
an  execution  issued  thereon  within  thirty  days  from  the  rendition 
thereof ;  that  when  the  defendant  attached  the  wagon,  it  was  in 
the  exclusive  possession  of  McCarty,  and  had  been  since  the  pur- 
chase thereof ;  that  McCarty  had  paid  the  plaintiffs  $60  towards 
the  wagon,  and  that  $60  was  still  due  ;  that  when  the  plaintiffs 
learned  of  the  attachment,  they  informed  the  defendant  of  the 
terms  of  their  trade  with  McCarty,  and  of  the  amount  then  un- 
paid, on  the  wagon,  and  forbade  the  defendant's  taking  the  wagon, 
and  told  him  they  should  hold  him  responsible  for  it  if  he  took  it. 
The  attaching  creditors  were  also  informed  of  the  plaintiffs'  claim, 
within  a  day  or  two  after  the  attachment.  It  was  also  conceded 
that  no  tender,  or  offer  of  the  balance  due  on  the  wagon,  had  ever 
been  made  by  the  plaintiffs. 

The  defendant  offered  to  show  that  after  he  attached  and  took 
possession  of  said  wagon,  he  exercised  in  reference  to  its  care, 
preservation,  and  safety,  that  degree  of  diligence  and  care  which 
prudent  men  exercise  in  the  care  and  management  of  their  own 
property  of  a  similar  kind,  according  to  t^e  rule  laid  down  in 
Briggs  v.  Taylor ^  28  Yt.  180,  and  that  the  wagon  was  stolen  from 
him  without  his  omitting  to  exercise  such  care  and  diligence  in  its 
preservation  and  safety.  But  the  court  excluded  the  evidence ; 
to  which  the  defendant  excepted. 

The  defendant  then  requested  the  court  to  rule  that  the  defend- 
ant, if  liable  at  all,  was  not  liable  in  this  form  of  action,  but  that 
the  plaintiffs'  remedy,  if  they  had  any,  was  by  an  action  on  the 
case  for  negligence  ;  but  the  court  refused  so  to  rule,  and,  neither 
party  wishing  to  go  to  the  jury  on  the  testimony,  directed  a  ver- 
dict for  the  plaintiffs.  To  the  refusal  to  rule  as  requested,  and  to 
directing  a  verdict  for  the  plaintiffs,  the  defendant  excepted. 

It  was  conceded  that  the  value  of  the  wagon  at  the  time  of  the 
attachment,  was  $95,  and  that  the  interest  thereon  to  the  day  of 
trial,  was  $7.85. 

The  defendant  requested  the  court  to  direct  that  the  amount  of 
damages  which  the  plaintiffs  were  entitled  to  recover,  if  they  were 
entitled  to  recover  anything,  was  only  the  $60  due  on  the  wagon, 
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and  the  interest  thereon ;  bat  the  court  directed  a  verdict  for 
$102.85,  the  full  value  of  the  wagon  at  the  time  of  the  attach- 
ment, and  interest  thereon ;  to*  all  which  the  defendant  excepted. 

Henry  Ballard^  for  the  defendant. 

I.  The  evidence  offered  as  to  the  manner  in  which  j;he  defend- 
ant had  kept  the  wagon  until  it  was  stolen,  should  have  been  ad- 
mitted, as  it  had  a  tendency  to  establish  a  defense.  In  cases  of 
ordinary  attachments,  the  attaching  officer  is  bound  to  exercise 
only  ordinary  care  and  diligence  in  regard  to  the  property  at- 
tached. Brigg9  v.  Taylor^  28  Vt.  181 ;  Bridges  v.  Perry,  14 
Vt.  262  ;  Sher.  &  Redf.  on  Negl.  609-10.  Under  the  Gen.  Stat, 
ch.  38,  §§  28,  29,  the  defendant  had  the  right  to  attach  the  wagon, 
and  to  hold  it  ten  days  after  notice  of  the  amount  of  the  plaintiffs' 
claim.  It  was  stolen  from  him  before  the  ten  days  expired.  Its 
loss,  then,  if  the  defendant  exercised  proper  care  in  keeping  it, 
was  without  the  fault  of  any  one. 

n.  No  recovery  can  be  had  in  this  form  of  action,  as  the  de- 
fendant, if  liable  at  all,  is  only  liable  in  an  action  on  the  case  for 
negligence.  There  was  no  conversion  by  the  defendant.  He  had 
a  right  to  take  the  wagon  in  the  first  instance,  and  the  loss  of  it 
by  theft,  can  only  be  charged  to  him  upon  the  ground  that  he 
failed  to  keep  it  with  such  care  as  the  law  required  of  him.  In 
all  such  cases,  the  rule  is  well  settled,  that  the  remedy  is  by  an 
action  on  the  case.  Tinker  v.  Morrill  el  al.  39  Vt.  477  ;  IfuU 
V.  Wheeler,  30  Vt.  436  ;  AbboU  v.  KimhaU  et  al.  19  Vt.  551. 

Common  carriers  and  inn>keepers  are  not  liable  in  trover  for 
goods  lost  or  stolen  through  their  negligence.  Bowling  v.  Nye, 
10  Gush.  416 ;  Rose  v.  Johnson  e^  al.  5  Burr.  2825. 

Neither  are  attaching  officers,  in  cases  of  ordinary  attachments, 
liable  in  trover  for  negligepce  in  not  taking  proper  care  of  prop- 
ety  attached ;  but  the  remedy  is  in  case  for  the  negligence.  Ab- 
bott V.  Kimball,  and  Nutt  v.  Wl^eeler,  supra. 

III.  It  cannot  be  held  that  the  defendant,  by  reason  of  negli- 
gence in  keeping  the  wagon,  or  by  negUicting  to  pay  the  plain- 
tiffs the  amount  of  their  claim,  thereby  became  a  trespasser  ab 
initio^  and  so  liable  in  trover.    A  person  becomes  a  trespasser.^ 
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inUio,  only  by  abuse  of  powers  and  rights  conferred  upon  him  by 
law ;  and  those  acts  of  abuse  mast  be  of  such  a  character  as  to 
be  themselves  trespasses,  if  not  licensed  by  law.  The  Six  Car- 
penters' case,  1  Smith  Lead.  Cas.  188 ;  1  Hill,  on  Torts,  116 ; 
Gardner  v.  Campbellj  15  Johns.  401 ;  Gates  v.  Lemsburdj  20 
Johns.  427 ;  Mills  v.  Martin,  19  Johns.  7,  32 ;  NuU  v.  Wheeler, 
supra.  Mere  acts  of  nonfeasance,  or  of  negligence,  are  not  enough. 
AbboU  V.  kimbail,  supra;  1  Hill,  on  Torts,  116 ;  1  Swift's  Dig. 
528.  There  must  be  some  positive  wrong  done  by  the  defendant, 
which  goes  to  show  that  the  original  taking  was  not  for  the  pur- 
pose which  the  law  recognizes,  but  for  some  other  unjustifiable 
object.  Stougkton  v.  Mott,  25  Vt.  668 ;  Six  Carpenters'  case, 
supra;  SteiUard  v.  Sweet,  11  Eng.  Grim.  Law,  279;  Stone  v. 
Knapp,  29  Vt.  501 ;  HaU  v.  Clark,  19  Wend.  499. 

lY.  If  the  plaintiffs  have  any  remedy  by  reason  of  not  being 
paid  the  amount  of  their  claim,  it  is  against  the  attaching  credi- 
tors, and  not  against  the  defendant.  It  was  their  duty  to  make 
snch  payment,  not  the  duty  of  the  defendant. 

Y.  The  verdict  should  have  been  only  for  the  amount  of  the 
plaintiffs'  unpaid  claim.  The  plaintiffs'  property  in  the  wagon, 
after  the  attachment,  was  a  special  property  in  the  nature  of  a 
lien ;  and  the  rule  in  all  such  cases  is  well  settled,  that  the  meas- 
ure of  damages  is  the  amount  of  the  lien.  Sedgw.  Dam.  508  ; 
Hiekok  V.  Buck,  22  Yt.  149 ;  Jarves  v.  Rogers,  15  Mass.  389  ; 
Spear  v.  Sillard,  8  Wend.  445.  The  rule  is  the  same  in  the 
case  of  a  pledge.     Sedgw.  508  ;  Story  Bailm.  327,  359. 

E.  B.  Hard  and  Start  ^  Watson,  for  the  plaintiffs. 

1.  Trover  is  appropriate,  if  the  plaintiffs  have  any  right  of 
action. 

2.  Independently  of  the  statute,  the  taking  of  the  wagon  by 
the  defendant  was  a  conversion,  and  gave  the  plaintiffs  an  imme- 
diate right  of  action.  The  statute  gives  the  creditors  of  a  condi- 
tional vendee  the  right,  not  previously  existing,  to  attach  the 
vendee's  interest  in  the  property  ;  but  to  perfect  such  right,  and 
give  effect  to  the  attachment,  the  attaching  creditor  must  pay,  or 
tender,  to  the  vendor,  the  unpaid  purchase  money,  within  ten  days 

17 


Digitized  by  VjOOQIC 


122  GENERAL  TERM, 


Duncans  v.  Stone,  appellant. 


after  notice  of  the  amount  thereof  remaining  unpaid ;  otherwise, 
the  attachment  wholly  fails  for  want  of  completion. 

This  case  does  not  belong  to  that  class  of  cases  in  which  it  is 
held  that  acts  lawful  in  themselves,  done  under  an  authority 
given  by  law,  becomes  unlawful  by  reason  of  subsequent  occur- 
rences ;  but  belongs  to  that  class  in  which  a  party  acting  under 
authority  given  by  law,  fails  to  do  that  which  is  necessary  to  ren- 
der acts  already  done  by  him,  lawful.  In  both  c^es  he  is  a  tres- 
passer ab  initio ;  in  the  former,  because,  hy  his  miscoridv-ct^  he 
loses  his  justification  ;  in  the  latter^  because^  by  his  neglect^  he 
never  has  one,  Shorland  v  Govett^  5  B.  &  C.  485 ;  Lamb  v. 
Day,  8  Vt.  407 ;  Briggs  v.  Gleason,  29  Vt.  78 ;  Moore  v.  Bob- 
bins, 7  Vt.  863  ;  Bond  v.  Wilder,  16  Vt.  393 ;  Blanchard  v. 
Dow,  32  Me.  557  ;  Fales  v.  Boberts,  38  Vt.  503. 

3.  As  the  entire  legal  title  of  the  wagon  was  in  the  plaintiffs, 
the  defendant  is  liable  for  its  full  value.  Smith  v.  Foster,  18 
Vt.  182;  Brovm.Y.  Haynes,  52  Me.  578;  Angier  v.  T.  P.  M. 
Co.  1  Gray,  621. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  Before  the  statute  of  1854,  the  delivery  of 
property  under  such  a  contract  of  conditional  sale  as  appears  in 
this  case,  was  a  mere  bailment,  and  carried  no  attachable  interest 
in  the  property  to  the  bailee.  West  v.  Bolton,  4  Vt.  568  ;  Bige- 
low  V.  Huntley,  8  Vt.  151 ;  Smith  v.  Foster,  18  Vt.  182 ;  Buck- 
master  V.  Smith,  22  Vt.  203.  A  creditor  of  the  bailee  could  not, 
by  attachment,  acquire  any  right  to  stand  in  his  place  and  pay  off 
the  claim  of  the  conditional  vendor,  and  thus  make  the  property 
attachable.  Buckmaster  v.  Smith,  before  cited.  If  such  credi- 
tor took  the  property  by  attachment,  before  default  in  payment 
even,  the  vendor  had  the  right  against  the  creditor  and  oflScer  to 
resume  possession  of  the  property,  notwithstanding  the  bailment. 
Bigdow  v.  Huntley,  before  cited.  It  follows  that,  if  the  creditor 
or  officer  did  not  yield  to  the  claim  of  the  vendor  to  possession, 
but  converted  the  property,  the  vendor  could  maintain  trover  for 
this  con  version.  In  such  action,  the  defendant  could  not  stand  at 
all  upon  the  rights  of  the  bailee,  and  would  be  liable  for  the  full 
value  of  the  property,  the  same  as  auf  stranger. 
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The  Statute  authorized  a  creditor,  by  attachment  of  the  prop- 
ety,  to  take  the  place  of  the  bailee  in  respect  to  the  property,  and 
extinguish  the  right  of  the  vendor  to  it,  by  making  payment,  or 
tender  of  payment,  within  the  time  provided  by  the  statute.  But 
it  gave  the  attaching  creditor  no  right  to  hold  the  property 
agaii\st  the  vendor,  otherwise  than  by  payment  or  tender,  accord- 
ing to  the  provisions  of  the  statute.  Seflin  v.  Bell^  80  Vt.  134  ; 
Fales  V.  Roberts^  88  Vt.  503.  Neither  payment  nor  tender  of 
payment  having  been  made  in  this  case,  the  justification  of  the 
defendant  for  taking  the  property  failed,  and  the  plaintiffs  could 
maintain  irover,  as  was  held  in  Heflin  v.  Bell ;  or  replevin,  as 
was  done  in  Fales  v.  Roberts.  Up  to  the  expiration  of  the  time 
provided  for  making  payment  or  tender,  the  defendant  could  have 
stood  upon  the  rights  of  the  bailee,  and  have  satisfied  the  rights  of 
the  plaintiffs  by  paying  or  tendering  the  amount  due  them,  and 
then  could  have  discharged  himself  from  liability  to  the  conditional 
vendee  by  exercising  the  diligence,  and  proceeding  with  the  duties, 
required  of  an  attaching  officer  towards  the  defendant  in  the 
attachment. 

But  after  default  in  that  respect  for  the  whole  period  provided, 
the  defendant  had  lost  the  right  to  stand  in  the  place  of  the  condi- 
tional vendee  as  to  payn^ent,  and  stood  as  a  mere  stranger  to  the 
plaintiffs.  In  that  position,  he  was  a  trespasser  as  to  the  plain- 
tiffs, without  any  justification  to  stand  upon ;  and  he  could  not 
discharge  himself  by  showing  a  loss  of  the  property  without  his 
fault,  but  stood  as  a  wrong-doer,  liable  for  the  property  by  reason 
of  the  unlawful  taking,  without  regard  for  what  became  of  it 
after  he  took  it. 

If  the  vendee  had  an  attachable  interest  in  the  property,  the 
defendant  would  have  had  the  right  to  have  held  the  property 
from  the  plaintiffs  until  default  of  payment,  and  the  plaintiffs 
could  not  have  maintained  replevin,  nor  would  mere  detention 
have  been  a  conversion  till  then.  But,  as  appears  from  Fale$  v. 
Roberts^  they  could  maintain  replevin  at  any  time  after  the  taking, 
before  default  as  well  as  aft;er ;  and  this  shows  the  whole  right  of 
property  to  have  been  in  the  plaintiffs.  If  the  plaintiffs  had  re- 
covered the  property  by  taking  it  from  the  defendant,  by  the 
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yielding  of  the  latter  without  action,  or  by  replevin,  they  would 
have  held  it  subject  to  the  rights  of  the  vendee  as  to  acquiring  it 
by  making  payment.  What  they  recover  in  this  action,  they  will 
hold  in  lieu  of  the  propeity,  subject  to  the  same  rights.  The 
plaintiffs'  having  right  of  action,  and  having  commenced  an  action 
for  the  taking  by  the  defendant,  the  vendee  could  have  no  action  in 
his  own  behalf  against  the  defendant  for  the  same  taking,  but  has 
his  remedy,  by  way  of  the  liability  of  the  plaintiffs  over  to  him, 
after  recovery  by  the  plaintiffs.  2  Wms.  Saund.  47  e ;  1  Swift 
Dig.  531;  Story  Bailm.  §93,  n.  2;  ffeydon  ^  Smilh'tt  case,  13 
Co.  67,  69  ;  Bennett's  Vt.  Jus.  126. 

The  plaintiffs'  right  of  recovery  represents  the  interest  of  the 
vendees,  as  well  as  that  of  themselves,  on  account  of  the  liability 
over,  and  these  interests  are  the  whole  estate  in  the  property  ;  the 
plaintiffs,  therefore,  are  entitled  in  this  action  to  recover  the  full 
value  of  the  property. 

If  the  defendant  would  have  avoided  this  full  liability,  he 
should  have  made  payment  or  tender  of  the  sum  due  the  plaintiffs, 
as  the  statute  gave  him  liberty  to  do. 

This  case  has  been  twice  argued  without  producing  unanimity 
in  the  minds  of  the  members  of  the  court  at  either  hearing ;  the 
views  expressed  are,  however,  assented  to  by  a  majority  of  the 
court. 

Judgment  affirmed. 


Andrew  Gibbs  v.  Burr  Benjamin. 
Sale.     Statute  of  Frauds. 

When  any  thin^  remalVs  to  be  done  by  either,  or  both,  the  puttee  to  a  eontraet  of  sale, 
b<2rore  delivery,  the  title  does  not  pan. 

So  Inflexible  Is  this  mle,  that  when  the  property  has  been  dellTered,  If  any  thins  re- 
mains to  be  done  by  the  terms  of  the  oontraot  before  the  sale  is  complete,  the  title  to 
the  property  still  remains  In  the  vendor.  The  oontraot  mast  be  executed,  to  effect  a  com- 
plete sale.  ^^ 

The  mere  delivery  of  isoods  to  the  yen&w£;\B  not  snffieient  to  take  a  case  out  of  the  itat- 
ute  of  frauds;  he  most  accept  and  reoelve  them. 
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Book  account.    The  facts  reported  by  the  auditor  sufficiently 
appear  in  the  opinion  of  the  court.     The  court,  at  the  March  term; 
•.   1871,  Rutland  county,  WnfeELER,  J.,  presiding,  rendered  judg- 
ment on  the  report  for  the  plaintiff  for  the  price  of  the  wood  sued 
for.     Exceptions  byjhe  defendant. 

Joseph  Potter  9^nd  Edgerton  ^  Nicholson^  for  the  defendant. 

The  agyregatioynentium  necessary  to  constitute  a  contract,  is 
wanting  in  this  case.  4  Wheat.  228 ;  6  Wend.  103  ;  Vassor  v. 
Comp,  11  N.  T.  449 ;  Trevor  v.  Wood,  86  lb.  807  ;  Beabin  t. 
Ryde,  82  lb.  519. 

There  was  no  agreement,  because  the  minds  of  the  parties  could 
not  meet  till  the  quantity,  price,  &c.,  had  been  presented  to  each 
mind.  The  price  depended  upon  the  quantity,  not  yet  ascertained. 
^'  If  anything  remains  to  be  done,  such  as  weighing,  measuring, 
counting,  and  the  like,  the  right  of  property  does  not  attach  in  the 
buyer."  Murphy  v.  Hawthorn^  8  N.  Y.  291 ;  Hanson  v.  Meyer^ 
6  East,  614 ;  1  Parsons  Cont.  §  4 ;  2  Kent  Com.  4!)5  ;  White- 
house  V.  Frost  et  als.  12  East,  614 ;  5  Denio,  879 ;  2  Hill,  137  ; 
Long  on  Sales,  267  et  seq, ;  Andrew  v.  Dietrich,  14  Wend.  14  ; 
15  lb.  221. 

The  contract,  if  all  its  terms  had  been  ascertained  and  assented 
to,  was  within  the  statute  of  frauds.  To  constitute  a  delivery 
and  acceptance  of  goods  such  as  the  statute  requires,  something 
more  than  mere  words  is  necessary.  There  must  be  in  addition, 
acts  of  the  parties  amounting  to  a  transfer  of  the  possession  and 
acceptance  by  the  buyer.  32  N.  Y.  519 ;  40  lb.  519 ;  47 
lb.  449 ;  ShinsBer  v.  Houston,  1  Comst.  162 ;  Ely  v.  Ormsby,      I  £ 

12  Barb.  570  ;  v.  Phillips,  14  M.  &  W.  277  ;  Phillips  v. 

Bistolli,  2  B,  &  C.  611 ;  Nicholle  v.  Plume,  1  C.  A  P.  272  ;  Tem- 
pest V.  Fitzgerald,  3  B.  &  Aid,  680 ;  Carter  et  al.  v.  Toussaint, 
5  lb.  855  ;  32  N.  H.  49,  55  ;  Edgerton  v.  Hodge,  41  Vt.  676  ; 
25  Ga.  215 ;  Luey  v.  McNeil,  58  Barb.  241 ;  Chit.  Cont.  890. 

The  question  of  acceptance  is  one  of  fact ;  and  no  acceptance 
being  found  by  the  auditor,  the  plaintiff  cannot  recover.  82  N.  H. 
56-7. 
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R.  C.  AbeU,  for  the  plaintiff. 

The  auditor  finds  that  the  parties  made  a  bargain,  and  states 
the  terms  thereof,  which  show  that  nothing  further  was  to  be  done 
by  the  plaintiff,  and  that  the  delivery  of  the  wood  was  complete. 
Leonard  v.  Bavisy  1  Black,  483  ;  Evarts  v.  Butler ^  Brayt.  216  ; 
Hunt  V.  Thurman  et  ah  15  Vt.  336,  343 ;  .  Bemis  v.  Morrill,  38 
Vt.  153, 155  ;  Fitch  v.  Burke,  lb.  683,  688  ;  ScoU  v.  Wells,  6 
Watts  &  S.  368  ;  Barrett  v.  Goddard,  3  Mason,  112  ;  Gilmore 
V.  Supple,  11  Moore  P.  C,  reported  in  7  Am.  L.  Reg.  (old  series) 
246  ;  Hanson  v.  Meyer,  6  East,  614  ;  Parker  v.  Wallis,  5  E.  & 
B.  29  ;  MoHon  v.  Tibbets,  15  A.  &  E.,  N.  S.,  428,  440 ;  BusheU 
V.  Wheeler,  lb.  442 ;  Bradley  v.  Wheeler,  44  N.  Y.  502. 

There  was  such  an  acceptance  of  the  wood  by  the  defendant, 
as  to  take  the  case  out  of  the  statute  of  frauds.  Shineller  v. 
Houston,  supra;  Chdppell  v,  Marvin,  2  Aik.  79;  Browne  Frauds, 
§§  320-1-2  ;  Boynton  v.  Veazie,  24  Me.  286  ;  Chaplin  v.  Rogers, 
1  East,  192 :  Spencer  v.  Hale,  SO  Vt.  314,  317  ;  Whitwer  v. 
Wyer,  11  Mass.  6 ;  Marsh  v.  Hyde,  3  Gray,  333  ;  Simmons  v. 
Humble,  106  E.  C.  L.  261 ;  3  Parsons  Cont.  44  ;  Hilliard  Sales, 
222. 

When  the  quantity  of  the  thing  sold  is  agreed  to  be  ascertained 
by  count,  weight,  or  measure,  and  there  is  an  error  in  the  count, 
weight,  or  measure,  such  error  must  be  the  proper  subject  for  cor- 
rection.    WhiU  V.  Miller,  22  Vt.  380,  387. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  book  account  to  recover  the  price 
of  cord  wood  alleged  by  the  plaintiff  to  have  been  sold  the  de- 
fondant  in  April,  1869.  Most  of  the  wood  was  piled  on  the  mar- 
gin of  Lake  Gbamplain,  on  plaintiff's  farm,  in  Benson,  in  this 
state  Two  small  parcels  of  the  wood  were  on  the  opposite  shore 
of  the  lake.  About  a  week  after  the  negotiation  (which  plain- 
tiff claims  was  a  sale),  the  wpod  was  carried  away  by  the  flood 
of  the  lake,  and  lost.  The  report  of  the  auditor  gives  a  minute 
detail  of  every  incident  of  the  negotiation,  and  submits  them  to 
the  court  to  interpret  their  legal  effect. 
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The  parties  met  at  the  instance  of  the  plaintiff,  and  inspected 
the  wood  ;  after  some  discussion,  it  was  agreed  that  the  defendant 
should  purchase  the  wood  at' $3.50  per  cord,  the  defendant  insist- 
ing that  a  portion  of  it  was  less  than  four  feet  in  length,  and  that 
some  abatement  should  be  made  for  such  deficiency  ;  to  which  the 
plaintiff  did  not  assent.  It  was  a  part  of  the  agreement,  that  the 
parties  should  meet  and  measure  the  wood,  and  accordingly,  on 
the  19th  day  of  April,  1869,  they  proceeded  to  measure  the 
several  piles  of  wood,  each  taking  memoranda  of  the  measure- 
ment as  it  proceeded.  The  defendant  measured  the  lengthy  and 
still  claimed  some  abatement  therefor.  The  plaintiff  insisted  that 
by  the  terms  of  the  agreement,  the  wood  was  to  be  assumed  to  be 
four  feet  in  length.  ^^  As  it  was  getting  dark  when  the  measure- 
ment was  completed,  the  parties  went  home,  each  with  the  figures 
for  having  a  computation  of  the  quantity  of  wood  made  there- 
from" ;  and  both  parties  expressed  their  inability  to  make  the 
computation  at  the  time.  On  the  21st  of  April,  the  defendant, 
with  his  son,  went  to  the  plaintiff's  house,  to  see  if  they  could 
agree  about  the  quantity  of  wood  that  had  oeen  measured.  The 
plaintiff  had  computed  the  quantity  of  wood  at  204  cords  and  some 
feet ;  *^  but,  by  mistake,  had  omitted  one  pile,  containing  some 
60  cords."  The  defendant  informed  the  plaintiff  that  he  made 
the  quantity  246  cords,  after  abating  five  inches  for  deficiency  in 
the  length  of  some  portion  of  it,  and  proposed  to  the  plaintiff  that 
he  would  take  the  wood  at  246  cords,  as  he  made  it,  or  at  204 
cords,  as  computed  by  the  plaintiff.  The  plaintiff  replied  that  he 
might  have  it  at  204  cords,  and  the  defendant  agreed  to  take  it. 
After  the  defendant  left,  the  plaintiff  discovered  the  mistake,  and 
immediately  notified  the  defendant  that  he  could  not  have  the 
wood  at  204  cords.  The  defendant  sent  back  word  that  he  would 
again  meet  the  plaintiff,  and  did  so  in  the  afternoon  of  the  same 
day.  Plaintiff  declined  to  let  defendant  have  the  wood  at  204 
cords,  but  consented  to  throw  off  5  inches  in  length  from  two 
piles.  Defendant  refused  to  take  the  wood,  except  at  204  cords. 
The  auditor  has  stated  many  other  incidents ;  but  this  is  a  sub- 
stantial statement  of  the  facts,  as  detailed  by  the  auditor.  It  is 
n<^  claimed  that  the  two  piled  of  wood  across  the  lake  were  de- 
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livered  to  the  defendant,  either  actually  or  constructively  ;  so  the 
controversy  is  confined  to  the  wood  situate  on  the  plaintiff's  farm 
in  Benson. 

I.  The  defendant  agreed  to  purcha%e  all  the  wood  piled  on  the 
plaintiff's  farm  on  the  margin  of  the  lake,  at  $3.50  per  cord ; 
and  if  this  comprised  the  whole  case,  it  would  be,  in  the  language 
of  Lord  Brougham  in  the  case  of  Logan  v.  Lemesurierj  6  Moore 
P.  C,  ^^  Selling  an  ascertained  chattel  for  an  ascertainable  sum"  ; 
and  by  ihe  rule  of  law  applied  to  the  sale  of  ponderous  and  bulky 
articles,  such  as  wood,  logs,  coal,  and  the  like,  would  effectually 
pass  the  property  to  the  vendee.  Hutchins  v.  Q-ilchrist^  23  Vt. 
88  ;  Sanborn  v.  KiUredge^,  20  lb.  639  ;  Birge  et  al.  v.  Edgerton^ 
28  Yt.  291.  But  this  case  has  other  elements  which  impress  upon 
it  quite  a  different  character.  It  was  part  of  the  contract  that  the 
parties  should  measure  the  wood  and  ascertain  the  quantity.  They 
met  for  that  purpose,  and  disagreed  ;  and  that  disagreement  was 
as  to  the  siiistance  of  the  contract.  The  plaintiff  insisted  that 
it  was  agreed  and  part  of  the  co^Uractj  that  defendant  should  take 
the  wood  at  '*'  running  measure"  ;  the  defendant  claimed  that  he 
purchased  solid  cords ;  and  that  issue  grew  into  controversy,  but 
was  never  settled.  The  i*eport  does  not  state  when  the  price  was 
to  be  paid ;  but  in  the  absence  of  any  special  agreement,  it  is  to 
be  assumed  that  it  was  to  be  paid  on  delivery. 

The  principle  is  well  settled,  and  uniform  in  all  the  cases,  that 
when  any  thing  remains  to  be  done  by  either,  or  both,  parties, 
precedent  to  the  delivery,  the  title  does  not  pass.  And  so  inflex- 
ible is  the  rule  that,  when  the  property  has  been  delivered,  if  any 
thing  remains  to  be  done  by  the  terms  of  the  contract,  before  the 
sale  is  complete,  the  property  still  remains  in  the  vendor.  Par- 
her  V.  Mitchell,  6  N.  H.  166 ;  Ward  v.  Shaw,  7  Wend.  404. 
The  contract  must  be  execy;tedy  to  effect  a  completed  sale,  ^'  and 
nothing  further  to  be  done  to  ascertain  the  quantity,  quality,  or 
value,  of  the  property."  Babrbtt,  J.,  in  Hutchins  v.  Oilchrist, 
supra,  ^*'  The  general  rule  in  relation  to  the  sale  of  personal  prop- 
erty, is,  that  if  any  thing  remains  to  be  done  by  the  seller  before 
delivery,  no  property  passes  to  the  vendee,  even  as  between  the 
parties."   Poland,  J.,  in  ffale  Y.Huhtley  et  al.  21  Vt.  147  ;  Chit, 
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Con.  396.  This  rule  of  law  applied  to  the  facts  as  reported  in 
this  case,  retains  the  property  in  the  wood  iii  the  plaintiff,  and 
leaves  the  contract  execviory,  and,  as  a  sale,  incomplete.  The 
case  of  Simmons  v.  Swift ^  5  B.  &  G.  857,  is  much  like  this,  but 
much  stronger  in  its  facts.  It  was  an  action  for  the  price  of  a 
stack  of  bark  sold  at  X9  5s.  per  ton.  After  the  sale,  it  was  agreed 
between  the  parties  that  the  bark  should  be  weighed  by  two  per- 
sons, each  party  to  name  one.  Part  of  the  bark  was  weighed  and 
delivered ;  the  residue  was  much  injured  by  a  flood,  before  it  was 
delivered,  and  for  that  reason,  the  buyer  refused  to  take  it.  The 
court  held  that  the  bark  was  to  be  weighed  before  delivery,  to  as- 
certain the  price ;  and  as  that  act  had  not  been  done,  the  prop- 
erty remained  in  the  seller,  and  that  he  must  bear  the  loss.  This 
was  not  a  case  where  a  portion  was  sold  to  be  measured  or 
weighed  from  the  bulk,  which  would  have  no  identity  until  sev- 
ered and  set  apart ;  but  the  whole  stack  was  sold,  and  a  portion 
weighed  and  delivered.  The  subject  of  the  sale  was  ^'ascertained'' 
and  the  price  '^  ascertainable  ;"  yet  the  weighing  was  a  thing  to 
be  done  before  the  property  passed  to  the  purchaser. 

In  case  of  the  insolvency  of  the  defendant,  it  could  hardly  be 
claimed  that  the  wood  became  part  of.  his  assets.  Or  if  attached 
by  his  creditor,  such  creditor  could  hardly  show  a  color  of  right, 
as  against  the  plaintiff. 

The  plaintiff's  counsel  seem  much  to  rely  on  the  case  of  69^7- 
more  v.  Supple^  11  Moore  P.  0.,  reported  in  7  Am.  Law  Reg. 
(old  series),  246.  In  that  case,  the  plaintiff  sold  a  raft  of  lum- 
ber for  a  fixed  price  per  foot,  with  specification  of  the  measurement 
of  each  log,  made  by  a  public  officer  appointed  for  that  purpose 
under  the  law  of  Canada,  amounting  in  the  aggregate  to  71,443 
feet,  "  to  be  delivered  at  Indian  Cove  booms."  The  seller  con- 
veyed the  raft  to  the  place  of  delivery,  made  it  fast  to  the  booms, 
and  notified  the  servant  of  the  purchaser  of  the  delivery,  who 
took  possession  of  the  same.  The  judge  charged  the  jury,  that 
"  if  there  was  an  actual  delivery  at  the  place,  into  the  possession 
of  defendant's  servants,  the  plaintiff  was  entitled  to  recover." 
The  jury  found  for  the  plaintiff.  Mr.  Justice  Creswell,  in  de- 
livering the  judgment,  reviews,  approvingly,  the  English  cases  of 
18 
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Hanian  t.  Meyer,  6  East,  614,  Rtigg  v.  MineU,  11  lb.  210,  and 
Wallace  v.  Breeds,  13  lb.  522,  and  Simmons  v.  Swift,  ut  supra^ 
and  says :  ''  If  it  appears  that  the  seller  is  to  do  something  to  the 
goods  sold  on  his  own  behalf,  or  if  an  8ct  remains  to  be  done  bj, 
or  on  behalf  of,  both  parties,  before  the  goods  are  delivered,  the 
property  is  not  changed."  The  learned  judge  then  proceeds  to 
show  that  the  rule  of  law,  well  established  by  these  cases,  had  no 
application  to  that  case,  and  in  conclusion  says :  ^^  There  was, 
therefore,  nothing  to  be  done  by  the  seller  on  his  own  behalf;  he 
had  ascertained  the  whole  price  of  the  raft  by  the  measurement 
previously  made  ;  he  had  conveyed  the  raft  to  Indian  Cove,  and, 
according  to  the  finding  of  the  jury,  had  delivered  it  there.  Nor 
was  there  anything  further  to  be  done,  in  which  both  were  to  con- 
cur, as  in  Simmons  v.  Swift.^^  The  plaintiflf  recovered  because 
the  sale  was  completed  by  delivery,  and  nothing  further  remained 
to  be  done. 

II.  We  think  this  case  within  the  statute  of  frauds.  Our  statr 
ute  is  a  substantial  re-enactment  of  the  29  Charles  II.,  and  has 
received  the  same  construction  given  to  the  English  statute. 
Spencer  v.  Hale,  30  Tt.  314,  was  a  book  action  for  the  price  of 
a  quantity  of  fence  posts,  inspected  and  purchased  by  defendant, 
to  be  delivered  on  the  cars  at  Shaftsbury.  The  plaintiff  delivered 
the  posts  on  the  cars  furnished  by  defendant,  at  Shaftsbury,  and 
they  were  conveyed  to  the  defendant's  residence  in  New  York. 
The  defendant  claimed  that  he  never  ^^  accepted  "  them.  The  case 
turned  upon  tlie  effect  of  the  statute  of  frauds.  Chief  Justice 
Bedfield  delivered  the  opinion  of  the  court,  holding  that  the  re- 
ception of  the  po^ts  on  board  the  cars  furnished  by  the  purchaser, 
and  the  forwarding  of  them  by  the  station-man,  who,  for  that  pur- 
pose, was  his  agent,  was  an  acceptance;  and  in  defining  the  rule 
for  compliance  with  the  statute  of  frauds,  says  :  ^^  It  is  undoubt- 
edly true  that  the  defendant,  at  the  time  and  place,  had  a  right  to 
repudiate  the  posts  after  delivery.  In  other  words,  in  order  to 
perfect  the  case  under  the  statute  of  frauds,  something  more  is 
necessary  than  a  mere  delivery  of  the  goods.  In  the  language 
of  the  statute,  the  purchaser  must '  accept  and  receive  part  of  the 
goods.'  "     Authorities  might  readily  be  multiplied,  affirming  die 
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rale  in  sobstantially  th«  same  language  ;  but  we  recur  to  it  as  of 
acknowledged  authority  in  our  own  courts.  If  we  could  hold  in 
this  case — considering  the  nature  of  the  property  sold — that  there 
was  a  constructive  delivery  ;  yet,  under  the  statute  of  frauds,  "  the 
purchaser  had  the  right,  at  the  time  and  place,  to  repudiate  the 
wood  after  delivery,'*^  And  the  auditor  finds,  distinctly,  that  the 
defendant,  while  the  measurement  was  being  done  (an  act  pro- 
vided for  by  the  contract  of  sale),  refused  to  take  the  wood  upon 
the  terms  and  conditions  prescribed  Sy  the  plaintifiT;  and  the 
plaintiff,  as  distinctly,  refused  to  let  him  have  the  wood  upon  the 
terms  exacted  by  the  defendant.  It  is  not  important  which  party 
was  in  the  wrong.  It  is  enough  that  the  purchaser  refused  to 
^^  cuicept "  the  wood,  to  render  the  sale  invalid  under  the  statute 
of  frauds. 

The  judgment,  therefore,  of  the  county  court  is  reversed,  and 
judgment  on  the  report  for  the  defendant  to  recover  his  costs. 


Waltbe  W.  Huneins  v  The  Town  of  Johnson. 
Soldier* s  Bounty.     Authority  of  Selectmen.     Towns. 

Under  an  open  offer,  by  vote  of  a  town  to  pay  bounties  to  those  who  enlist  and  are  mn»- 
tered  into  ierrice  to  fill  the  quota  of  the  town  under  a  certain  oall,  they  who  first  ao- 
eept  the  oflbr,  and  oomply  with  its  terms,  in  number  suffiolent  to  fill  the  quota,  exhaust 
it;  and  the  true  date  of  muster,  and  not  the  date  of  the  muster-roll,  KOTems  as  to 
who  leasooably  oomply  with  the  olfer,  to  entitle  them  to  the  bounty. 

One  selectman  eannot  bind  the  town  by  a  contract  made  by  him  without  the  knowledge 
or  consent  of  the  other  selectmen. 

Neither  can  the  town  be  bound  by  such  contract  by  estoppel,  any  more  than  by  the 
proper  y\fpT  of  the  contract  itself. 

Assumpsit  to  recover  a  town  bounty.  Plea,  the  general  issue, 
and  trial  by  jury,  December  term,  1870,  Lamoille  count^,  Bed- 
field,  J.  presiding. 

The  plaintifiF  ofiFered  in  evidence  a  certified  copy  of  the  record 
of  the  warning  of  a  town  meeting,  and  of  the  proceedings  of  a 
meeting  of  the  defendant  town  held  thereunder  on  the  19th  of 
December,  1868.    The  warning  was : 
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"2d.  To  see  whether  the  town  will  vote  bounties  to  supply 
the  quota  of  said  town  under  the  recent  call  of  the  president  of 
the  United  States  for  300,000  men  to  serve  in  the  war. 

'^8d.  In  case  the  town  shall  vote  to  pay  such  bounties,  to 
raise  and  provide  means  for  the  same." 

The  vote  atjsaid  meeting  was : 

'^That  the  selectmen  be  instructed  to  borrow  a  sum  not  exceed- 
ing $3000,  for  the  purpose  of  paying  $300  each  to  volunteers  that 
may  hereafter  enlist  for  the  war-  under  the  recent  call  of  the 
president  of  the  United  States,  including  the  one  that  it  is  un- 
derstood has  enlisted  ;  payment  to  be  made  to  such  enlisted  men 
when  mustered  into  the  service  of  the  United  States. 

'*That  the  selectmen  be  authorized  and  instructed  to  raise  a  tax 
sufficient  to  meet  one-third  of  the  amount  to  be  raised  as  afore- 
said, to  be  raised  on  the  list  of  1863,  aod  the  remainder  to  be 
raised  by  tax  in  two  equal  installments,  on  the  lists  of  1864  and 
1865 ;  the  first  named  tax  to  be  raised  in  the  month  of  January 
next." 

The  defendant  objected  to  the  admission  of  said  copy  of  record, 
because  the  proceedings  of  said  meeting  were  not  warranted  by 
the  warning;  but  the  court'  overruled  the  objection,  and  admitted 
the  same ;  to  which  the  defendant  excepted.  The  plaintiff  also 
introduced  a  certified  copy  from  the  records  of  the  adjutant  gen- 
eral's office,  showing  that  the  quota  of  the  defendant  under  the 
call  of  October  17, 1863,  was  twenty  men,  and  that  at  that  dale 
the  defendant  had  a  credit  of  twenty-four  men  for  a  surplus  fur- 
nished unHer  previous  calls.  The  plaintiff  also  introduced  a  copy 
from  said  last  named  records,  of  town  credits  by  name,  from 
which  it  appeared  that  the  plaintiff  re-enlisted  in  Co.  E,  8th  Reg't, 
Vt.  Volunteers,  on  the  6th  of  January,  1864,  to  the  credit  of  the 
defendant,  but  that  said  credit  was  not  received  and  entered  on 
the  books  of  the  adjutant  general's  office  till  some  time  in  April, 
1864.  The  plaintiff  introduced  one  John  Mudgett  as  a  witness, 
who  testified  that  after  the  warning  of  said  town  meeting,  but  be- 
fore the  same  was  held,  he  had  a  conversation  with  Merriam,  then 
one  of  the  selectmen  of  the  defendant  town,  in  which  Merriam  said 
that  a  town  meeting  had  been  called,  and  that  the  town  would  un- 
doubtedly vote  a  bounty  of  $300  to  fill  the  quota ;  that  experienced 
men  were  more  serviceable  to  the  government  than  raw  recruits ; 
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that  they  wanted  recruits  ;  that  he  wanted  the  witness  to  write  his 
son,  who  was  then  in  the  service,  to  have  him,  and  others  of  his  ac- 
quaintance, re-enlist ;  that  in  accordance  with  such  request,  the  wit- 
ness wrote  his  «?on,and  afterwards  received  a  letter  from  him  that 
he,  and  others,  among  whom  was  the  plaintiff,  had  re-enlisted  in  the 
field ;  that  the  witness  communicated  the  contents  of  said  letter  to 
Merriam,  and  Merriam  replied  that  he  had  heard  of  their  re-enlist- 
ment before,  and  was  glad  of  it ;  that  the  date  of  this  last  conver> 
sation  was  about  the  middle  of  January,  1864,  and  might  have  been 
as  late  as  the  20th  ;  and  that  he  communicated  to  his  son,  Merriam's 
reply  to  this  notice.  The  plaintiff  also  introduced  one  George  B. 
Mudgett  as  a  witness,  who  testified  that  he  was  a  son  of  the  said 
John  Mudgett,  and  belonged  to  the  same  regiment  as  the  plain- 
tiff; that  he  received  a  letter  from  his  father,  which  was  lost, 
wherein  his  father  stated  that  he  wrote  at  the  request  of  Mer- 
riam, one  of  the  selectmen  of  Johnson,  that  the  warning  for  a 
town  meeting  was  then  up,  and  there  was  no  doubt  but  the  town 
would  vote  to  pay  a  bounty  of  $300 ;  and  that  Merriam  wanted 
the  witness,  and  his  friends,  to  help  all  they  could,  and  re-enlist 
for  their  town ;  that  he  communicated  the  contents  of  this  letter 
to  the  plaintiff,  and  others  ;  that  he  received  another  letter  from 
his  father,  stating  that  the  town  had  voted  a  bounty  of  $300,  and 
that  immediately  after  his,  and  the  plaintiff's,  re-enlistment,  he 
wrote  his  father  that  he  and  the  plaintiff,  with  others,  had  re- 
enlisted.  The  witness  also  testified  that  it  must  have  been  very 
near  February  when  he  got  the  last  named  letter  from  his  father ; 
that  he  and  the  plaintiff  came  home  on  their  veteran  furlough  in 
April,  and  while  at  home,  they  had  a  talk  with  Merriam  and  one 
Riddle,  who  was  then  one  of  the  selectmen  of  the  town.  It  ap- 
peared that  at  the  time  of  this  last  named  talk  with  Merriam,  he 
was  not  one  of  the  selectmen.  The  witness  further  testified  that 
ho  and  the  plaintiff  applied  to  Riddle  for  payment  of  their 
bounty,  and  Riddle  told  them  the  town  was  embarrassed  for 
funds,  but  that  they  should  each  have  $300,  the  same  as  the  town 
had  paid  the  new  recruits  that  had  enlisted ;  that  they  afterwards 
applied  to  Riddle  for  the  money,  and  he  told  them  they  should 
have  it,  with  interest,  as  soon  as  they  returned.    The  plaintiff 
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testified  that  he  re-enlisted  in  Co.  K,  8th  Reg't  Vt,  Volunteers, 
on  the  5th  of  January,  1864,  at  New  Iberia,  La. ;  that  George  E. 
Mudgett  showed  him  a  letter  from  his  father,  stating  that  the 
town  was  paying  a  bounty  of  f  300,  and  wanted  them  to  re-enlist, 
and  that  he  re-enlisted,  relying  upon,  and  expecting  to  i*eceiTe,  the 
bounty ;  that  ho  came  home  in  April,  and  he  and  Mudgett  had  a 
conversation  with  daid  Riddle,  in  which  Riddle  said  they  were 
paying  a  bounty  of  $300,  and  wanted  them,  and  would  pay  them 
S300  ;  that  the  witness'  captain,  at  his  request,  notified  the  town 
of  his  re-enlistment,  but  he  did  not  know  in  what  way  he  gave 
the  notice.  On  cross-examination  the  plaintiff  stated  that  he  had 
no  conversation  or  communication  with  either  of  the  other  select- 
men relating  to  his  claim  for  bounty.  It  appeared  from  the  testi- 
mony on  the  part  of  the  plaintifiT,  that  the  plaintiflfs  regiment  was 
ready  for  muster  on  the  5th  of  January,  but  that,  for  want  of  a 
mustering  officer,  and  without  fault  of  the  soldiers  re-enlisting, 
the  muster  was  delayed ;  but  that  it  was  the  understanding  of  the 
officers  and  soldiers  that  the  muster-in  should  date  back  to  the 
5th  of  January  ;  and  that  the  muster-in  did  take  effect  as  of  that 
date,  accordingly ;  and  that  the  plaintiff  was  in  actual  service  in 
his  company,  doing  duty,  and  subjected  to  military  control,  from 
his  re-enlistment  to  his  muster.  There  was  no  evidence  in  the 
case  tending  to  show  that  either  Merriam,  or  Riddle,  were  author- 
ized by  the  other  selectmen  to  make  any  promises,  or  give  any  as- 
suriinces  in  behalf  of  the  town .;  nor  that  what  they  did  in  the  mat- 
ter was  by  their  authority,  or  with  their  consent,  or  had  ever 
been  communicated  to  them ;  nor  was  there  anything,  except 
what  might  bo  inferred  from  their  language  above  detailed,  to 
show  tliat  either  Merriam  or  Riddle  was  acting,  or  assuming  to 
act,  in  their  official  capacity.  It  appeared  from,  the  testimony  on 
the  part  of  the  defendant,  and  was  conceded  by  the  plaintiff,  that 
the  true  date  of  'the  plaintiff's  muster,  was  the  15th  of  March, 
1864,  but  that  it  was  to  take  effect  as  of  January  5th,  1864.  It 
also  appeared  that  the  plaintiff's  original  muster  was  February 
18,  1863,  and  the  term  of  his  first  enlistment,  three  years ;  but 
that  by  a  special  order  from  the  War  Department,  all  soldiers  of 
the  8th  Vt.  Reg't  were  permitted  to  re-enlist  and  be  mustered' on 
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tho  5th  of  January,  1864.  It  appeared  from  General  Order  No. 
2,  dated  November  2,  1863,  issued  by  the  adjutant  general  of  the 
state,  and  promulgated  to  the  several  towns  the  same  month,  that 
the  defendant's  quota  under  tho  call  of  October  17,  1863,  was 
nothing ;  but  that  there  was  a  deficiency  under  tho  draft,  of  ten 
men,  and  that  the  aggregate  due  from  the  town  according  to  that 
order,  was  ten  men.  The  defendant's  quota  February  1,  1864, 
under  a  call  for  200,000  men,  was  ten,  and  the  town  was  credited 
on  the  adjutant  general's  books,  under  date  of  February  27, 
1864,  '*for  result  of  draft  in  1863,"  twelve  men.  Ten  men  en- 
listed to  the  credit  of  the  defendant  between  the  11th  of  Decem- 
ber, 1863,  and  the  1st  of  January,  1864 ;  two  of  whom  were 
mustered  before  the  5th  of  said  January,  and  the  others,  on  the 
12th.  Nine  men  re-enlisted  into  the  17th  Reg't,  and  were  mus- 
tered to  the  credit  of  the  town  on  the  24th  of  February,  1864, 
and  seven  others  enlisted  into  tho  same  regiment  and  were  mus* 
tered  to  the  credit  of  the  town  on  the  2d  of  March,  1864.  It 
was  conceded,  that  at  tho  time  of  said  town  meeting,  the  town 
had  been  informed  by  the  adjutant  general  of  the  state,  and  sup- 
posed, that  their  quota  under  the  call  of  October  17, 1863,  was 
ten  men,  and  that  they  acted  upon  that  supposition.  After  the 
close  of  the  testimony,  the  court  inquired  of  counsel  whether  any 
question  was  to  be  made  of  the  fact  that*the  plaintiff  re-enlisted 
at  the  request,  and  upon  the  inducement,  of  said  Merrihm,  in  the 
4ianner  stated  by  the  plaintiff's  witnesses ;  or  that  the  plaintiff's 
•actual  muster-in  was  on  the  15th  of  March,  1864,  and  that  the 
delay  was  solely  for  the  want  of  a  mustering  officer,  and  that,  by 
arrangement  with  the  military  officers  having  charge  of  that  mat- 
ter, the  muster-in  was  to,  and  did,  take  effect  as  of  January  5, 
1864.  The  counsel  on  both  sides  declining  to  go  the  jury  on 
these,  or  any  other  facts  in  the  case,  the  court  directed  a  verdict 
for  the  plaintiff  for  $300  and  interest ;  to  which  the  defendant 
excepted. 

.if.  0.  Heath  and  Benton  ^  Irish^  for  the  defendant. 

Brigham  ^  Waterman^  for  the  plaintijT. 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  appeared,  and  it  was  conceded  by  plaintiff's 
counsel,  that  the  plaintiff  was  in  fact  mustered  in  March  15th, 
1864.  By  the  terms  of  the  vote,  he  could  not  be  entitled  to  claim 
the.  bounty  till  he  had  been  mustered  in.  So,  in  this  respect,  the 
dating  back  that  event  to  the  5th  of  January  on  the  muster-in 
roll,  could  not  affect  his  right  prior  to  the  fact  of  muster-in  to 
claim  and  have  the  bounty.  Prior  to  that,  the  provision  jnade  by 
the  vote  of  the  town  had  been  exhausted  in  paying  men  who  had 
l)een  mustered  in  and  filled  the  quota  provided  for  in  the  vote. 
In  order  to  entitle  a  party  to  enforce  an  open  offer,  he  must  show 
that  he  has  brought  himself  within  the  legal  effect  of  such  offer. 
In  this  case  it  was  limited  to  ten  men.  Of  course  it  would  be  ex- 
hausted by  the  ten  men  who  should  first  accept  and  comply  with 
its  terms.  The  plaintiff  failed,  through  no  fault  of  the  town,  to 
be  one  of  that  number.  He  cannot  maintain  his  action  on  that 
ground. 

There  is  no  occasion  to  discuss  the  question  of  the  validity  of  that 
vote,  that  question  having  been  settled  in  the  case  of  Mudgett  v. 
Johnson^  42  Vt.  423.  Nor  is  there  occasion  to  discuss  any  question 
of  construction,  for  the  limit  and  application  of  the  vote  are  obvious 
on  its  face.  In  this  respect  the  question  is,  whether  plaintiff 
comes  within  the  operation  of  it,  by  reason  of  having  accepted  the 
offer  made  by  such  vote. 

The  other  ground  of  claim  made  in  behalf  of  the  plaintiff,  can- 
not be  maintained,  for  the  record  states  that  there  was  no  evi- 
dence tending  to  show  that  either  of  the  selectmen  named  by  the 
plaintiff  was  authorized  by  the  other  selectmen  to  make  any  prom- 
ises, or  give  any  assurances,  in  behalf  of  the  town,  &c.  This  is 
the  ground  established  by  the  evidence  in  Mudgett  v.  Johnsoriy  on 
which,  in  that  case,  the  plaintiff  prevailed.  There  is  nothing 
shown  in  this  case  from  which  any  legitimate  inference  could  be 
drawn,  that  any  other  of  the  selectmen  were  consenting  to,  or 
were  cognizant  of,  what  was  being  done  by  Merriam  in  respect  to 
the  enlistment  of  the  plaintiff.  This  is  matter  of  fact,  necessary 
to  be  established  by  proof.  The  same  is  true  as  to  Merriam's 
successor,  Mr.  Riddle. 
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The  case  lacks  essential  elements  in  order  to  bind  the  town  by 
ettoppel.  The  town  conld  no  more  be  subjected  to  liability  in  this 
way,  by  virtue  of  what  Merriam  alone  undertook  to  do,  than  by 
the  proper  vigor  of  a  contract  in  that  behalf,  negotiated  by  him 
aloie,  in  his  offiee  and  character  as  selectman. 

Judgment  reversed  and  cause  remanded. 


MonrPELim  &  Wblls  River  Railroad  Company  t^.  Jambb  R. 

Lanodon. 

Suiscriptian  Paper.     JEstoppel. 

Ob  the  19tli  of  Jamiftiy,  1869,  the  delbndaiit,  a  resident  of  Montpelier,  sabBorlbed  fbr  100 
dkins  of  ihe  eapltal  stook  of  the  plaintiff  corporation,  of  $100  each.  At  a  legal  meet- 
Ins  of- the  eomniarienerB  of  tatd  oozporatlon,  of  whom  the  defendant  was  one,  held  D^ 
eember  20,  1869,  the  defendant,  in  preeenoe  of  said  oommissioners,  annexed  the  follow- 
ing written  condition  to  his  snbseription :  *' Condition  that  good  and  responsible  indi- 
▼idnaU  in  Monipelier  snhscribe  fifty  thousand  dollars  within  one  year  from  above  date^ 
and  a  list  of  snbsoribers,  and  amount  of  each,  given  me  January  19,  1870.''  Heid,  that 
the  true  meaning  of  said  condition  was,  that  the  amount  of  the  defendant's  snbsoription 
was  to  be  ooonted  towards  the  $60,000  named  therein. 

At  said  meeting,  after  the  condition  was  annexed  as  aforesaid,  the  defendant  agreed  that, 
if  the  plaintiff  would  precore  $40,000  of  subseriptions  from  indiyiduals  in  Montpelier, 
it  should  be  a  compliance  with  said  condition ;  and  thereupon  said  commissioners  ac- 
cepted the  defendant's  snbsoription,  with  said  condition  annexed  thereto.  The  plaintiff 
thsrsaAsrwaids,  and  befere  the  time  mepktioned  in  said  condition,  relying  upon  the  de- 
fendanVs  subscription  and  his  said  agreement,  at  aieat  trouble  and  expense,  procured  fl^m 
good  and  responsible  individuals  in  Montpelier,  subscriptions  to  the  amount  of  $40,700, 
besides  the  defendaal's  subseriptlon,  whereof  the  defendant  was  duly  notified.  Held, 
that  the  defendant  was  thereby  estopped  from  claiming  that  by  the  terms  of  said  con- 
dition the  amount  of  his  subscription  was  not  embraced  in  said  sum  of  $60,000. 

AfiSxnfPfliT  upon  a  sidMcription  to  the  capital  stock  of  the  plain- 
tiff oorpooration,  of  which  the  following  is  a  copy  : 

<<  MOHTFfiLIBR  AND  WELLS  RIYBR  RAILBOAI)  COMPANY. 

'^The  state  of  Vermont  having  incorporated  the  Montpelier 
and  Wells  River  Railroad  Oompany,  we  the  subscribers  do  seve- 
rally agree  with  said  corporation  to  take  the  number  of  shares  of 
the  capital  stock  of  said  company,  of  one  hundred  dollars  each, 
placed  against  our  names  respectively,  upon  the  following  condi- 
ticm; 

19 
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^^  That  no  assessment,  except  five  dollars  per  share  paid  at  the 
time  of  subscription,  shall  be  levied  upon  the  shares,  until  twenty- 
five  hundred  shares  shall  have  been  subscribed. 

Date.  Subscriber.  Shares.  Residence. 

Jan.  19, 1869.  James  R.  Langdon,  100  Montpelier,  Vt. 
'^  Condition  that  good  and  responsible  individuals  in  Montpelier 
subscribe  fifty  thousand  dollars  within  one  year  from  above  date, 
and  a  list  of  subscribers,  and  amount  of  each,  given  me  January 
19,  1870." 

Plea,  the  general  issue,  and  notice.  Trial  by  jury,  September 
term,  1871,  Washington  county,  Piebpoint,  Ch.  J.,  presiding. 

The  plaintiff  introduced  in  evidence  the  original  subscription 
of  the  defendant,  and  also  oflFered  evidence  tending  to  prove  the 
due  organization  of  the  company,  and  that  the  defendant  was  one 
of  the  commissioners  of  the  company,  a  resident  citizen  of  Mont- 
pelier, and  took  an  active  part  in  said  corporation ;  that  at  a  legal 
meeting  of  the  commissioners  of  the  corporation,  held  at  Montpel- 
ier, on  the  26th  day  of  December,  1868,  said  commissioners  voted 
to  open  books  for  subscription  to  the  capital  stock  of  said  corpora- 
tion, and  then  and  there  appointed  Roderick  Richardson,  and  the 
defendant,  and  John  A.  Page,  a  committee  to  give  legal  notice  of 
the  opening  of  the  books  for  subscriptions,  to  fix  the  tim^s  and 
places  for  opening  said  books^  and  to  open  said  books  and  receive 
subscriptions,  and  to  receive  the  five  per  cent,  to  be  paid  at  the 
time  of  subscription ;  that  said  committee  gave  legal  notice  that 
said  books  would  be  opened  for  subscription  at  the  two  banks  in 
Montpelier,  and  at  other  places  on  the  line  of  the  road,  naming 
them,  on  the  11th  day  of  January,  1869,  and  that  said  books 
would  remain  open  ten  days,  Sundays  excepted,  and  for  such  fur- 
ther time  as  the  commissioners  should  direct ;  that  the  books  were 
opened  at  both  banks  in  Montpelier  on  said  11th  day  of  January, 
and  that  the  defendant,  on  the  19th  day  of  said  January,  sub- 
scribed for  100  shares  of  the  capital  stock  of  said  corporation, 
being  the  sum  of  ten  thousand  dollars,  which  subscription  was 
accepted  by  the  commissioners ;  that  there  was  then  no  condition 
annexed  to  said  subscriptioti,  except  what  appears  above  the  name 
of  the  defcHdant ;  tl^at  afterwards,  at  a  legal  meeting  of  the  corn- 
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missioners  held  at  Montpelier  aforesaid  on  the  20th  day  of  De- 
cember, 1869,  the  defendant,  then  and  there  being  one  of  said 
eommissioners,  and  having  in  his  possession  the  subscription  book 
aforesaid,  then  and  there,  in  the  presence  of  said  commissioners, 
and  with  their  consent,  annexed  to  his  said  subscription  below  his 
name,  these  words :  ^^  Condition  that  individuals  in  Montpelier 
subscribe  fifty  thousand  dollars  in  one  year  from  above  date." 

The  rest  of  the  condition  on  said  book  below  the  name  of  the 
defendant,  the  plaintiff  claimed  was  put  there  without  the  consent 
of  the  plaintiff,  which  the  plaintiff  offered  to  prove ;  but  the  case 
turned  on  another  point,  which  made  this  immaterial. 

The  plaintiff  then  offered  to  prove  by  parol  that  at  the  meeting 
last  aforebaid,  after  said  condition  was  annexed  to  the  subscrip- 
tion, the  commissioners  inquired  of  the  defendant  whether  the 
fifty  thousand  dollars  named  in  said  condition  was  to  be  $50,000 
not  including  the  defendant's  subscription,  or  whether  the  $50,000 
should  include  his  subscription  of  ten  thousand  dollars ;  and  that 
the  defendant  then  said  that  he  understood  said  condition  to  in- 
clude his  subscription  of  ten  thousand  dollars,  to  make  up  the 
$50,000,  and  that  the  defendant  then  agreed  that  if  the  plaintiff 
would  procure  $40,000  of  subscriptions  from  individuals  in  Mont- 
pelier, it  should  be  a  compliance  with  the  condition  annexed  to 
his  subscription ;  and  that  on  that  agreement  with  the  defendant, 
the  commissioners  then  and  there  accepted  said  subscription  of 
the  defendant,  with  the  condition  annexed  as  aforesaid  ;  that  the 
plaintiff,  relying  on  said  subscription,  and  the  statement  and 
agreement  of  the  defendant,  canvassed  the  town  of  Montpelier,  and 
on  and  before  the  18th  day  of  January,  1870,  at  great  trouble 
and  expense  of  time  and  money,  procured  from  good  and  respon- 
sible individuals  in  Montpelier,  subscriptions  to  the  amount  of 
$40,700,  without  including  the  subscription  of  the  defendant,  and 
including  the  subscription  of  said  defendant,  to  the  amount  of 
$50,700,  and  that  the  defendant  was  duly  notified  of  the  same  on 
the  19th  day  of  January,  1870.  All  which  testimony  was  objected 
to  by  the  defendant,  and  excluded  by  the  court ;  to  which  the 
plaintiff  excepted. 
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The  court,  on  examination  of  the  subsoription  of  the  defend- 
ant, ruled  that  unless  the  plaintiff  could  prove  that  960,000  were 
subscribed  by  individuals  in  Montpelier  within  said  year,  without 
counting  the  defendant's  subscripti<»i,  the  condition  to  said  sob- 
scription  had  not  been  complied  with,  and  tiie  jJaintiff  could  not 
recover ;  and  the  plaintiff  not  claiming  to  prove  subscriptions 
exceeding  $40,700  by  individuals  in  Montpelier,  witheut  counting 
the  defendant's  subscription,  the  court  ordered  a  \erdict  for  the 
defendant ;  to  which  the  plaintiff  excepted. 

The  plaintiff  offered  testimony  tending  to  prove  all  the  material 
facts  necessary  for  recovery,  except  as  to  the  comfdiaace  of  the 
plaintiff  to  raise  the  sum  of  fifty  thousand  dollars  without  includ- 
ing the  subscription  of  the  defendant,  and  the  ease  tamed  on  the 
construction  griven  to  the  condition  of  said  subsoription,  and  the 
rejection  of  tixe  testimony  aforesaid,  and  the  plaintiff  did  not 
claim  to  recover,  if  the  said  construction  and  rejection  of  pacol 
testimony  were  correct. 

(7.  ff.  Eeathy  J.  A.  Wing,  and  P.  Dillingham^  for  the  plaintiff. 

The  true  meaning  of  the  condition  to  the  subscription  of  the 
defendant,  is,  that  the  fifty  thousand  dollars  named  in  said  condi- 
tion should  include  the  defendant's  subscription  of  ten  thousand 
dollars.  If  it  is  claimed  that  the  $50,000  should  exclude  the  de- 
fendant's subscription,  as  the  defendant  was  a  citizen  of  Montpel- 
ier, there  is  sufficient  doubt  about  the  meaning  so  that  parol  evi- 
dence is  proper  to  determine  it.  Esp.  Dig.  787-8.  In  the  con- 
struction of  contracts,  the  object  is  to  ascertain  the  intention  of  the 
parties.  Johnson  v.  Newfane^  40  Vt.  9.  To  find  the  intention 
of  the  parties,  the  court  will  examine  all  the  surrounding  circum- 
stances, and  what  was  said  and  done  by  the  parties  when  the  con- 
dition was  annexed  to  the  subscription.  Addison  Con.  847-8-9- 
50  ;  2  Story  Con.  65,  §  671  a ;  Mdnnway  v.  Jimesj  Busbee 
(N.  C),  368  ;  Morton  v.  WdU,  1  Tyler,  881;  Barrows  r.  Lane 
et  ah  5  Vt.  161 ;  RawUy  v.  The  Empire  Ins.  Co.  86  N.  Y.  2; 
Ins.  Co.  V.  Olmsteadj'  21  Mich.  246. 

The  condition  is  not  such  a  contract  in  writing  as  cannot  be  va- 
ried by  parol. .  It  is  only  a  condition  in  favor  of  the  defendant, 
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annexed  to  an  existing  valid  eontract;  and  the  terms  and  condi- 
tions on  which  it  was  aoeepied,  and  the  meaning  of  the  condition, 
oan  clearly  be  shown  hj  parol.  It  is  like  any  otiber  parol  change 
of  a  written  contract  not  under  seal,  made  after  the  contract  was 
ezecQted,  which  may  be  proved  by  parol.  Flanders  y.  Fajfy  40 
Vt.  316 ;  Lawrence  y.  Bole,  11  Vt.  549.  If  it  is  claimed  that  the 
condition  has  relation  back  to  the  date  of  the  subscription,  then 
the  verbal  agreement  made  by  the  defendant  at  the  time  the  condi- 
tion was  annexed,  would  be  binding  upon  the  defendant,,  and 
might  well  be  shown  by  parol.  Written  contracts  may  be  aban- 
doned or  waived  by  subsequent  parol  contracts  before  breach. 
2  Phil.  Bv.  865 ;  4  lb.  605,  n.  298  ;  Briggs  v.  Vt.  Central  RaVr 
road,  81  Vt.  211. 

The  contract  of  subscription  was  valid  ;  the  condition  annexed 
thereto  is  void  for  want  of  consideration. 

The  defendant  would  be  estopped  from  claiming  that  said  con- 
dition required  a  subscription  of  more  than  940,000  besides  his 
own,  if  the  plaintiff  could  establish  the  fact  offered  to  be  proved, 
and  which,  for  the  purposes  of  this  trial,  must  be  taken  as  true, 
to  wit,  that  on  the  20th  of  December,  1869,  the  defendant  agreed 
with  the  plaintiff  that  if  the  plaintiff  would  procure  subscriptions 
from  individuals  in  Montpelier  to  the  amount  of  $40,000  besides 
his  subscription,  it  should  be  a  compliance  with  said  condition, 
and  that,  relying  thereon,  the  plaintiff  did,  at  great  trouble,  Ac, 
procure  the  subscriptions.  HaUoran  v.  Whitoomb,  48  Vt.  806  ; 
Spiller  V.  Seribner,  86  Vt.  245 ;  Eieks  et  al.  v.  Oram  et  al.  17 
Vt.  449 ;  KenMy  v.  Famsworth,  17  Conn.  855 ;  Whittaker  v. 
WiUiafM,  20  Oonn.  98 ;  Shaw  v.  BeAe  et  al.  35  Vt.  205 ;  Wooleg 
V.  JEdson  et  al.  lb.  214 ;  ffam  v.  CoU,  48  N.  H. ;  MaUny  v. 
Forcm,  58  Barb..  29;  Bromi  v.  WheeUr,  17  Oonn.  845. 

Seaton  ^  Bsed  and  B.  F.  Fifidd,  for  the  defendant. 

Where  Uiere  is  a  written  contract,  the  general  rule  excludes 
extrinsic  evidence  to  aid  in  its  construction.  2  Phil.  £v.  529, 
540,  n.  487 ;  1  Greenl.  £v.*  §  275.  But  parol  evidence  is  admitted 
to  explain  the  wonds  used,  and  to  show  their  application,  and  the 
application  ofaorxoandiiig  eireumstanoes.    1  Greenl.  Bv.  §§  277, 
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282,  288.  But  not  to  vary,  add  to,  or  contradict  the  writing.  2 
Phil.  Ev.  534,  540,  n.  478.  All  prior  and  contemporaneous  stipu- 
lations and  arrangements  must  be  considered  as  merged  in  the 
writing.  2  Phil.  Ev.  558,  n.  494,  and  cases  cited ;  CHlman  v. 
Moore,  14  Vt  457. 

To  interpret  the  words  used  in  a  written  contract,  is  one  thing ; 
to  admit  direct  intention  of  the  parties  independent  of  the  writing, 
is  another.  Such  evidence  has  alway  been  excluded.  2  Phil. 
Ev.  538,  534,  n.  486 ;  1  Greenl.  Ev.  §  277  ;  Warren  v.  fVheeler, 
8  Met.  97  ;  Bigelow  v.  Collamore,  5  Gush.  226 ;  Tibbits  v.  Perry ^ 
24  Barb.  39  ;  Oomstoek  v.  Van  Du9m,  5  Pick.  166  ;  2  Phil.  Ev. 
631,  n.  516,  638-4-5,  and  notes. 

The  condition  excludes  the  defendant's  subscription  from  the 
$50,000.  He  subscribes  his  own  name  in  the  first  person,  and  de- 
scribes a  class  of  subscribers  in  the  third  person,  thus  excluding 
himself. 

The  expression  of  opinion  upon  a  matter  of  law,  does  not  con- 
clude a  party  making  it,  although  it  may  influence  action  towards 
himself,  or  relative  to  his  affairs,  by  another.  Brewster  v.  Striker y 
2  Gomst.  19.  The  defendant's  admission  was  one  of  law,  and 
nothing  more.  Estoppel  in  pais  by  representation  must  be  one 
of  fact.     Big.  Estop.  480,  497. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  In  the  judgment  of  the  court,  the  true  meaning 
of  the  condition  in  question,  as  indicated  by  its  terms,  interpreted 
with  reference  to  the  subject-matter,  and  in  the  light  of  attending 
circumstances,  is,  that  the  $10,000  subscribed  by  the  defendant, 
was  to  count  towards  the  $50,000  to  be  subscribed  within  the 
year.  The  form  of  the  expression  does  not  import  an  exclusion 
of  the  defendant's  subscription  from  such  counting.  The  verb, 
^^  subscribe,"  as  it  is  here  used,  seems  to  import  subscriptions 
made  wijthin  the  time  named,  without  indicating  any  assignment 
of  time,  as  past  or  future,  for  the  making  of  such  subscriptions  ; 
but  only  that,  prior  to  the  close  of  thcT  prescribed  period,  the  re- 
quired amount  should  be  subscribed.  It  is  used  in  the  present 
tense,  and  has  reference  to  the  period  as  a  continuing  present  to 
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its  close — meaning,  subscribe  at  any  time  within  it.  In  this  view, 
the  defendant's  subscription  is  embraced  in,  and  not  excluded  by, 
the  terms  of  the  condition.  It  is  not  claimed  in  argument  that  it 
was  not  made  within  the  period.  As  favoring  this  view  of  the 
intent  and  meaning  of  such  use  of  that  word  as  a  member  of  the 
sentence,  it  is  obvious  to  be  remarked,  that,  if  it  had  been  de- 
signed to  exclude  the  defendant's  subscription,  naturally,  and  ac- 
cording to  the  prevailing  use  of  language — for  such  a  purpose, 
the  future  tense  would  have  been  given  to  the  verb  by  prefixing 
^^  sAafi,"  or  the  word  other  would  have  been  used  before  '^  good 
and  responsible  individuals." 

We  repeat,  then,  in  another  form  of  expression,  that  the  mean- 
ing of  the  condition  is,  that  $50,000  in  all  should  be  subscribed 
by  persons  of  the  character  designated,  within  the  time  limited. 
The  defendant  was  one  of  that  class,  and  the  required  sum  was 
subscribed  in  satisfaction  of  the  condition. 

This  case  presents  another  ground  on  which  we  think  the  defen- 
dant would  be  liable,  even  upon  his  own  construction  of  said 
condition.  We  recognize  the  common  and  familiar  doctrine,  that 
a  written  contract  may  not  be  varied  or  contradicted  by  parol  ev- 
idence. At  the  same  time  we  recognize  the  doctrine,  equally  well 
settled,  that  a  party  may  vary  his  liability  and  rights,  as  fixed  by 
a  written  contract,  by  what  he  may  agree  or  do  subsequent  to  the 
making  of  such  written  contract.  After  the  condition  had  been 
annexed  in  December,  1869,  to  the  subscription  as  it  was  origin- 
ally made  in  the  January  before,  and  had  continued  to  be  till  said 
condition  was  annexed  to  it,  the  defendant  agreed,  that,  if  the 
plaintiff  would  procure  $40,000  from  individuals  in  Montpelier, 
it  should  be  a  compliance  with  said  condition  ;  and  *^  on  that  agree- 
ment with  the  defendant,  the  commissioners  then  and  there  ac- 
cepted the  subscription  annexed  as  aforesaid" ;  and,  relying  on  it, 
the  plaintiff  canvassed  said  town,  and,  at  great  trouble  and  ex- 
pense of  time  and  money,  procured  within  the  time,  proper  sub- 
scriptions, to  the  amount  of  $40,700  beyond  that  of  the  defendant, 
and  of  this  the  defendant  was  duly  notified.  We  find  coined  to 
our  hand  by  our  Ch.  J.  Bbdfield,  an  admirable  statement  of  the 
law  as  we  understand  it  to  be,  which  is  exactly  applicable  to  the 
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exigency  of  this  case  upon  the  facts  thus  recited.  Siranffv.  StU- 
worthy  26  Vt.  873.  "  The  doctrine  of  e9toppelB  in  pais  *  ♦  ♦  lies^ 
at  the  foundation  of  morals,  and  is  a  cardinal  point  in  the  expofli^ 
tion  of  promises,  that  one  shall  be  bound  by  the  state  of  fiiets 
which  he  has  induced  another  to  act  upon.  He,  who,  bj  his  words 
or  his  actions,  or  by  his  silenoe  eren,  intentionally  or  carelesdy 
induces  another  to  do  an  act,  which  he  would  otherwise  not  have^ 
done,  and  which  will  prove  injurious  to  him,  if  he  is  not  allowed 
to  insist  on  the  fulfillment  of  the  expectation  upon  which  he  did 
the  act,  may  insist  upon  such  fulfillment.''  The  same  doctrine  was 
comprehensively  expressed  by  the  same  judge  in  17  Yt.  455 ;  and 
it  is  repeated  and  applied  by  judge  Botob  in  HaUoran  v.  Wkit- 
cowhy  43  Yt.  807,  with  a  sanction  which  has  such  peculiar  aptness 
and  force  in  the  matter  now  in  hand  as  to  justify  the  repeating 
of  it  here.  ^*  This  doctrine  is  founded  upon  the  pkdnest  principles 
of  morality  and  justice,  and  its  application  is  to  prevent  fraud 
and  promote  justice." 

How,  in  this  view,  the  validity  of  the  condition  would  be  affected 
as  depending  on  the  ground  and  reason  on  which  the  commission- 
ers accei)ted  the  subscription  with  that  condition  annexed,  as 
stated  in  the  exceptions,  need  not  now  be  decided.  How  the  do* 
fendant's  right  to  have  the  operation  given  to  the  condition  that 
he  now  claims,  is  affected  by  this  doctrine  of  the  law,  is  very 
plain.    He  is  estopped  to  do  so. 

We  see  no  occasion  for  the  present  to  consider  the  case  with 
reference  to  the  question,  whether  the  defendant  could  be  held  by 
force  of  his  promise,  as  a  parol  contract  made  subsequently  to  the 
written  one,  and  as  an  addition  to  it. 

Judgment  reversed ;  cause  remanded. 
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HsNBY  G.  MoBTON,  Hannah  L.  Mobton,  akd  Jonathan  Blake, 
V.  Danibl  H.  Onion,  ezbcutob  of  Pollt  Caby. 

Married  Woman.     Will. 

The  role  that  the  murlage  of  a  woman  reyoked  a  will  made  by  her  before  marriage, 
rteted  Ibr  ite  reuon  on  the  Ikot  that,  by  rirtae  of  the  husband'B  marital  rights,  the 
woman,  becoming  eomrt,  became  thereby  disabled  to  dispose  of  the  property  named  in 
the  will,— the  will  oeased  to  be  ambulatorv.  Henoe,  where  a  /em«  boU  made  a  will,  and 
married,  and  a  oon^derable  portion  of  tne  property  disposed  of  by  the  will  remained 
in  her,  nnaflboted  upon  her  death  by  any  marital  rights  of  her  husband,  who  enrriyed 
her,  it  was  heU,  that  the  will  was  enUtled  to  be  probated. 

Appbal  from  a  decree  of  the  probate  court  for  the  district'  of 
Ghittenden,  establishing  the  will  of  the  said  P0II7  Gary.  Trial 
by  jnry,  at  the  April  term,  1871,  Chittenden  county,  Piebpoint, 
Oh.  J.,  presiding. 

The  said  Hannah,  who  is  the  wife  of  the  said  Henry,  was  a 
Biece,  and  the  said  Jonathan  was  a  nephew,  of  the  said  Polly, 
and  both  were  heirs  of  the  said  Polly.  The  will  was  execu- 
ted on  the  20th  day  of  October,  1864,  and  at  the  time  of  its 
execution,  said  Polly  was  a  single  woman,  and,  her  name  was 
Polly  Tomberson.  On  the  8d  day  of  February,  1867,  said  Polly 
was  legally  married  to  Jonathan  W.  Gary,  and  died  in  August, 
1868,  while  the  wife  of  the  said  Jonathan.  The  probate  of 
said  will  was  opposed  by  the  contestants,  because  it  was  executed 
by  the  said  Polly  while  she  was  sole  and  unmarried ;  and,  after 
the  execution  thereof,  she  married  the  said  Jonathan,  and  was  his 
lawful  wife  at  the  time  of  her  death. 

On  trial,  the  proponent,  after  introducing  the  subscribing  wit- 
nesses to  the  will,  who  gave  testimony  tending  to  show  its  legal 
execution,  introduced  said  Jonathan,  who  testified  that  he  mar- 
ried the  said  Polly  about  the  2d  day  of  February,  1867.  The 
proponent  then  ofiered  to  prove  by  him  what  transpired  between 
him  and  the  said  Polly  before  the  marriage,  and  subsequently ;  and 
that  subsequently  the  understanding  was  substantially  fulfilled, 
and  that  the  witness  then  desired  the  will  to  be  established.  To 
this  testimoiiy,  the  contestants  objected,  but  the  same  was  admit- 
20 
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ted  by  the  court,  limiting  it  to  what  passed  between  the  parties 
prior  to  the  marriage,  in  relation  to  the  will,  and  to  the  assent  of 
the  witness  since  the  death  of  said  Polly.  Exceptions  by  con- 
testants on  both  points.  The  witness  then  testified,  under  objec- 
tion, that  before  his  marriage  to  said  Polly,  he  knew  she  had 
made  a  will ;  that  she  told  him  she  had ;  that  she  told  him  she  had 
willed  to  a  missionary  society,  of  New  York,  eight  thousand  dol- 
lars, in  consideration  it  should  not  amount  to  over  one  half 
her  property,  and  her  niece,  Mrs.  Hannah  Morton,  of  St.  Albans, 
was  to  have  all  her  household  fufniture  and  clothing,  and  the  re- 
mainder, after  paying  debts  and  funeral  expenses,  was  to  go  to 
the  congregational  society  of  Milton;  that  it  was  understood 
she  was  to  make  some  provision  for  the  witness  out  of  her  prop- 
erty; that  this  was  an  agreement  before  marriage;  that  her 
mother  was  to  have  provision  out  of  it  if  she  survived ;  that  she 
made  an  arrangement  for  the  witness  which  was  a  life  provision  for 
him ;  that  what  she  proposed  to  do,  was  satisfactory  to  the  witness 
at  the  time ;  that  it  was  then  his  desire  that  the  will  should  be 
carried  out.  To  the  admission  of  all  which  testimony,  the  con- 
testants excepted. 

On  cross-examination,  this  witness  testified  that  he  lived  with 
Miss  Tomberson  before  their  marrii^,  and  that  she  informed  him 
just  before  the  marriage,  that  in  case  of  marriage,  she  would  change 
her  will ;  that  that  was  the  understanding  when  he  married  her ; 
that  it  was  an  arrangement  at  the  time  of  the  marriage,  that  she 
should  change  the  will,  so  that  he  would  have  a  maintenance  out  of 
the  property — have  the  use  of  the  property,  a  part  of  it,  after 
her  death ;  and  that  after  the  death  of  the  said  Polly,  he  claimed 
all  the  personal  property  which  was  on  the  estate  there ;  that  his 
claim  to  it,  and  his  claim  to  the  estate,  were  settled  by  an  arbitra- 
tion which  lasted  about  eighteen  days ;  that  he  was  not  present  at 
the  probate  court  when  this  case  was  heard,  but  that  he  gave  his 
consent  in  writing  to  the  establishment  of  the  will,  to  be  used 
there. 

The  contestants  asked  the  witness  to  state  how  that  writing 
was  procured  of  him,  by  whom,  and  where ;  which  was  objected 
to  by  the  proponent,  and  excluded  by  the  court,  to  which  the  oon- 
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testants  excepted.  The  ?ntnes8  then  stated,  that  thirtj-five  days 
after  the  death  of  Mrs.  Garj,  he  signed  the  paper  assenting  to 
said  will,  which  was  used  at  the  probate  court ;  that  said  paper 
was  signed  at  Jed  P.  Clark's  office,  in  Milton ;  that  Clark,  Ches- 
ter Witters,  and  Dr.  Onion,  were  present.  The  witness  was  then 
asked  to  detail  to  the  jury  that  transaction,  to  which  the  propo- 
nent objected. 

The  contestants  then  offered  to  show  by  the  witness  that  he  was 
induced  to  give  his  consent  to  this  will  by  false  representations, 
representations  which  turned  out  to  be  untrue  when  he  first  gave 
his  assent  to  the  establishment  of  this  will,  which  was  excluded 
by  the  court.  They  then  proposed  to  show,  that  after  Mrs.  Cary's 
death,  Mr.  Gary  asserted  that  he  should  not  consent  to  the  will, 
and  did  not  consent  to  it ;  and  that  about  thirty-five  days  aftier 
her  death,  in  the  office  of  Jed  P.  Clark,  Mr.  Cary  was  induced 
to  sign  a  written  consent,  by  representations  held  out  to  him  on 
the  part  of  Dr.  Onion,  the  executor,  which  were  false  in  them- 
selves ;  that  he  was  induced,  on  false  representations,  to  give  his 
written  consent,  and  did  give  it  under  these  circumstances ;  and 
that  subsequent  to  giving  that  consent  under  these  circumstances, 
his  rights  in  regard  to  his  claim  to  the  real  estate,  and  all  of  his 
interest  by  way  of  law,  or  otherwise,  in  the  personal  property  of 
the  estate,  were  submitted  to  Judge  Russell,  of  Burlington,  and 
Judge  Sampson,  of  St.  Albans,  and  an  arbitration  held,  and  the 
rights  of  said  Jonathan  determined,  and  that  the  award  of  that 
arbitration  had  been  complied  with,  and  that  the  witness  then  had 
no  interest  whatever  in  the  estate  as  to  whether  the  will  was  es- 
tablished or  not. 

The  court  decided  that,  as  it  was  admitted  that  the  assent  of 
the  said  Cary  to  the  establishment  of  the  will  then  given  in  court, 
was  without  misunderstanding  or  misconception,  but  given  with  a 
full  knowledge  of  all  the  facts,  the  evidence  offered  became  im- 
material, and  excluded  it ;  to  which  the  contestants  excepted. 

On  re-direct  examination,  this  witness  stated  that  he  had  no 
children  bom  alive  of  this  marriage ;  that  he  was  married  on  the 
2d  day  of  February,  1867,  and  that  Mrs.  Cary  died  on  the  2d 
day  of  August,  eighteen  months  afterwards.    He  was  asked  whether 
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his  support  was  provided  for  subsequent  to  the  marriage,  and  said  it 
was,  which  was  objected  to.  He  was  asked  to  state  whether  it  was 
done  to  his  satisfaction.  The  contestants  objected  to  the  witness 
stating  what  took  place  on  the  subject  after  marriage.  But  the 
court  admitted  the  same  ;  to  which  the  contestants  excepted. 
The  witness  stated  that  it  was  agreed  upon  by  him  and  his  wife, 
and  that  it  was  satisfactory ;  that  he  had  a  lease  of  her  farm. 
To  this  the  contestants  excepted. 

On  re-cross  examination,  the  witness  stated  that  he  was  to  have 
the  use  of  the  homestead,  farm,  and  the  cattle,  during  his  life ; 
that  he  did  not  have  them,  but  he  had  a  substitute  on  the  Dixon 
farm ;  but  that  he  claimed  after  the  death  of  his  wife,  that  the 
understanding  was  before  marriage  that  he  was  to  hav^  her  watch 
and  the  safe,  which,  in  the  will,  were  otherwise  disposed  of;  and 
that  the  agreement  to  change  the  will  was  before  marriage ;  that 
he  testified  before  the  arbitrators,  and  said  then  that  he  was  to 
have  the  use  of  her  property  during  his  life. 

The  will  was  then  read ;   to  which  the  contestants  excepted. 

The  contestants  introduced  a  certified  copy  of  the  certificate  of 
the  marriage  of  Mrs.  Gary,  by  which  it  appeared  that  she  was  mar- 
ried to  Jonathan  W.  Gary  on  the  3d  day  of  February,  1867,  and 
then  rested  their  case.  The  facts  which  the  evidence  tended  to 
prove  not  being  controverted,  and  neither  party  desiring  to  go  to 
the  jury  upon  any  fact  in  the  case,  the  court  directed  the  jury  to 
return  a  verdict  establishing  the  will.     Exceptions  by  contestants. 

Davis  ^  Adams  and  U.  R.  Hard^  for  the  contestants. 

The  common  law  rule  that  the  will  of  a  feme  sole^  whether  of 
real  or  personal  estate,  is,  under  the  statute  of  Henry  VIII.,  and 
similar  ones,  absolutely  revoked  in  law  by  her  subsequent  mar- 
riage, is  established  beyond  controversy  by  a  uniform  course  of 
decisions,  both  English  and  American,  extending  from  Forse  and 
Hemhling^s  case,  4  Co.  60,  to  the  present  time,  and  is  sustained 
by  all  the  elementary  writers  upon  the  subject.  1  Jarman,  37 ; 
4  Kent  Com.  624 ;  1  Redf.  on  WiUs,  293 ;  Soh.  Dom.  Rel.  251 ; 
1  Wms.  Exrs.  93-5 ;  4  Bum  Ec.  Law,  47. 
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The  marriage  of  the  testatrix  was  a  complete  revocation  of 
her  wilU  both  as  to  her  real  and  personal  estate.  The  applica- 
tion of  the  foregoing  rale  to  this  case,  is  sought  to  be  avoided 
on  the  ground  that,  at  the  time  of  the  execution  of  the  will,  and 
of  the  decease  of  the  testatrix,  married  women,  hj  virtue  of  the 
general  provisions  of  the  statutes  of  this  state  concerning  wills, 
could  dispose  of  their  estates,  both  real  and  personal,  by  will. 
The  act  of  1847  expressly  gave  married  women  power  to  de- 
vise, their  lands,  tenements,  and  hereditaments ;  but  prior  to  that 
statute,  married  women  possessed  no  testamentary  powers,  except 
the  limited  ones  which  existed  under  the  statutes  of  Henry  VIII.' 

Before  the  passage  of  34  &  35  Henry  VIIL,  whi'h  expressly 
prohibited  devises  by  married  women,  it  was  held  that  under  the 
22  Henrv  VIII.  (which  is  substantially  the  same  as  sec.  1,  ch.  49 
of  onr  Gen.  Stat.),  a  married  woman  could  not  make  a  valid  will 
of  lands.  1  Jarman,  80  ;  1  Pow.  on  Dev.  140  ;  Colverly^%  case, 
Dyer,  354.  Under  statutes  almost  identical  in  phraseology  with 
§  1  above  referred  to,  it  has  been  held  in  Massachusetts,  New 
Hampshire,  and  several  other  states,  that  married  women  were 
incompetent  to  make  valid  wills.  0%good  v.  Breeds  12  Mass. 
525 ;  Marston  v.  Norton,  5  N.  H.  211 ;  Sch.  Dom.  Rel.  258. 

But,  whatever  the  statutory  source  of  a  married  woman's 
power  to  make  a  will,  the  rale  that  her  subsequent  marriage  is  a 
revocation  of  her  will,  is  in  full  force  in  this  state.  The  rule  is 
of  such  long  standing,  and  so  thoroughly  established,  that  it  is 
reasonable  to  suppose  that  the  legislature  would  have  expressly 
declared  its  abrogation,  if  such  was  the  intention.  The  rule  of 
revocation  by  marriage  was  always,  under  the  statutes  of  Henry 
YIII.,  and  similar  ones,  applied  as  well  to  wills  which,  even  under 
those  statutes,  a  married  woman  was  empowered  to  make,  as  to 
those  which  she  was  held  incompetent  tQ  make.  Even  when  gen- 
eral testamentary  power  is  denied,  she  has  always  been  held  com- 
petent, independently  of  any  control  or  consent  of  )ier  husband, 
to  make  a  testamentary  disposition  of  personalty,  not  reduced  to 
possession,  to  which  she  is  entitled  as  executrix ;  of  personalty 
G(Hning  or  secured  to  her  separate  use  during  coverture ;  of  sav- 
ings out  of  an  allowance  made  by  her  husband  for  her  separate 
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use ;  of  assets  and  accumulations  of  property  conveyed  to  trustees 
for  her  separate  use ;  of  all  her  estate,  real  and  personal,  when 
her  husband  is  civilUer  mortuus  ;  and,  with  the  consent  of  her 
husband,  of  any  or  all  of  her  personalty.  She  may  also  make  a 
testamentary  disposition  of  both  real  and  personal  estate,  under  a 
power  for  that  purpose.  I  Redf.  on  Wills,  22,  et  seq,  ;  1  Jarman, 
30,  et  seq. ;  Sch.  Dom.  Rel.  251,  et  seq.  ;  Taylor  v.  Mead^  10  Jur. 
N.  S.  127 ;  Hale  v.  Waterhou9e,  11  Jur.  N.  S.  361 ;  Holman  v. 
Perry ^  4  Met.  496.  Yet  the  rule  under  consideration  has  always 
been  expressed  by  elementary  writers,  and  by  judges,  without  any 
qualification  or  exception,  and  in  language  clearly  embracing 
cases  in  which  the  will  of  a  married  woman  would  be  valid,  as  well 
as  in  cases  in  which  it  would  not  be.  Van  Wert  v.  Benedict^  1 
Barb.  Sur.  R.  119 ;  Southhy  y.  Stonehouse,  2  Ves.  Son.  611 ; 
Marlboro  v.  O-odolphin,  lb.  76  ;  Cotter  v.  Layer^  2  P.  Wms.  623  ; 
Hodsden  v.  Lloyd,  2  Bro.  C.  0.  534 ;  S.  C.  2  T.  R.  684,  en- 
titled Doe  d,  Hodsden  v.  Staple  ;  L  omis  v.  Loomis^  51  Barb. 
257. 

At  the  time  of  the  execution  of  this  will,  there  was  no  statute, 
expressly,  or  otherwise,  empowering  married  women  to  dispose  of 
their  personalty  by  will.  But,  it  is  claimed,  that  as  to  the  per- 
sonalty, the  will  is  rendered  valid  by  the  assent  of  the  husband 
during  coverture,  and  since  the  decease  of  the  testatrix.  At 
common  law,  except  in  the  instances  above  referred  to,  and,  per- 
haps, some  others,  the  assent  of  the  husband  is  essential  to  the 
validity  of  a  married  woman's  will.  1  Jarman,  81,  82 ;  1  Redf. 
on  Wills,  22  ;  Cutler  v.  Butler ^  6  Foster,  843 ;  Oeorge  v.  Bu9' 
sing,  15  B.  Mon.  558 ;  Newlin  v.  Freeman^  1  Ired.  514.  The 
evidence  does  not  show  such  assent  before  the  decease  of  the  tes- 
tatrix ;  and  if  the  will  was  revoked  by  the  marriage,  his  subse- 
quent assent  alone,  after  marriage,  would  not  revive  it.  1  Redf. 
on  Wills,  374  ;  Sch.  Dom.  Rel.  259. 

C.  W.  Witters,  H.  S.  Royce,  Daniel  Roberts,  and  E.  J.  Phelps, 
for  the  proponent. 

The  question  is  upon  the  probate  of  the  will ;  and  it  must  be 
probated,  unless  wholly  revoked  after  execution.    A  revocation 
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may  be  total,  or  partial.  If  only  partial,  the  "will  must  be  estab- 
lished subject  to  such  partial  revocation,  that  it  may  operate  so 
far  as  not  revoked.  The  question  is  not  what  property  may  pass 
under  the  will.  It  may  be  a  good  will,  though  there  be  nothing 
to  pass  under  it.  Waters  v.  (hdlen^  2  Bradf.  354 ;  Osgood  v. 
Breed,  12  Mass.  588  ;  Paglar  v.  Tongue,  1  P.  &  D.  158  ;  1  Jar- 
man,  23 ;  Blandin  v.  Blandin,  9  Yt.  210.  But,  it  is  claimed 
that  the  will  was  revoked  by  implication  of  law,  by  reason  of  the 
subsequent  marriage  of  the  testatrix.  This  objection  cannot  pre- 
vail, because  it  does  not  appear  that  such  revocation  was  necessa- 
rily total,  and  because  it  does  not  appear  that  the  contestants  have 
such  an  inierest  as  to  give  them  the  right  to  raise  the  question. 
The  rule  that  coverture  revoked  the  will  of  B.feme  sole,  was  never 
absolute  and  universal.  1  Wms.  Ezrs.  156 ;  1  Redf.  on  Wills, 
293  ;  Sch.  Dom.  Bel.  251.  Manifestly,  that  rule  does  not  apply 
to  a  case  in  which  the  marriage  works  no  change  of  condition  as 
to  the  power  of  disposing.  But  a  feme  covert  may  devise  what 
she  holds  as  executrix.  So  when  the  estate  was  limited  to  uses, 
and  a  power  was  given  to  declare  the  uses,  she  could  declare  the- 
uses  by  her  will.  So  when  the  estate  comes  to  her,  or  is  held  by 
her,  to  her  sole  and  separate  use,  the  jtis  disponendi  is  necessa- 
rily incident ;  as  to  such  estate,  she  is  a  feme  sole,  and  may  dis- 
pose of  it  by  will.  1  Wms.  Exrs.  46,  156  ;  1  Jarman,  31-33  ; 
Sch.  Dom.  Rel.  253  et  seq.  ;  Bradish  v.  CHbhs,  3  Johns.  Ch.  523  ; 
American  Mis.  Sod.  v.  Wadhams,  10  Barb.  597  ;  S.  G.  2  Ker- 
nan,  415  ;  Frary  v.  Booth,  37  Yt.  78.  As  to  such  estate,  so 
held,  the  will  of  a  feme  sole  could  not  be  affected  by  marriage. 
Logan  v.  Bell,  1  0.  B.  873 ;  Hodsden  v.  Staple,  2  T.  R.  684. 
Since,  then,  it  does  not  appear  by  what  title  the  estate  named  in 
the  will  was  held,  it  cannot  be  said,  under  the  English  rule,  that 
the  marriage  of  the  testatrix  revoked  the  will,  either  wholly  or 
in  part. 

The  rule  was  made  only  for  the  sake  of  the  husband,  and  since 
in  this  case  the  husband  is  satisfied  with  the  will,  and  assents  to 
its  probate,  the  contestants  have  no  such  relation  to  the  question, 
or  Btatus  in  court,  as  to  enable  them  to  raise  the  question.  1  Jar- 
man,  110  :  Sheath  v.  York,  1  Yes.  &  B.  890.     Admitting  that  by 
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the  English  law  the  will  of  a  femt  sole  is  generally  revoked  by 
marriage,  that  rule  does  not  apply  in  Vermont.  The  reason  of 
the  rule  has  no  application  here,  and  cessat  ratio^  eessat  lex.  In 
England,  her  disability  to  devise  lands  was  declared,  if  not  crea- 
ted, by  statute.  34  &  35  H.  8,  ch.  5,  s.  14  ;  1  Jarman,  80 ;  1 
Wms.  Exrs  45  ;  Fisher  v.  Kimball,  17  Vt.  828.  Her  disability 
to  bequeath  personal  estate,  was  a  rule  of  law  based  upon  notions 
of  public  policy  as  connected  with  the  dominant  rights  of  the 
husband.  1  Jarman,  80  ;  Sch.  Dom.  Rel.  251.  In  Vermont,  the 
testamentary  power  of  the  wife  is  as  ample  as  that  of  the  hus- 
band, and,  it  would  seem,  has  always  been  so.  Statutes  of  1797, 
p.  209 ;  Slade's  Stat.  336 ;  Bbdfield,  J.,  in  Fisher  v.  KimbaUj 
supra;  Rev.  Stat.  (1839)  ch.  45,  §§1,  4;  AUm  v.  lAtUe,  5 
Ohio,  65 ;  Sch.  Dom.  Rel.  258.  In  1847,  the  power  was  ex- 
pressly given  to  married  women  to  devise  their  real  estate,  and  in 
1870,  to  bequeath  their  personalty.  But,  whether  or  not  such 
right  has  always  existed  in  this  state,  it  existed  at  the  date  of  the 
execution  of  this  will,  and  ever  since.  The  English  rule  does  not 
apply  here,  for  the  further  reason,  that  ^^  we  have  no  wills  as,  or 
by  force,  of  common  or  ecclesiastical  law,  but  only  by  statute." 
Babbett,  J.,  in  Warner  v.  Warner,  37  Vt.  868  ;  and  no  statute 
has  ordained  that  marriage  shall  revoke  the  will  of  a  feme  sole. 
By  English,  aR  well  as  by  American,  law,  the  wife  can,  with- 
out any  enabling  statute,  make  a  valid  will  of  personalty,  with 
consent  of  her  husband,  but  upon  condition  that  he  survive 
her,  and  does  not  after  her  death  disaffirm  his  consent  already 
given.  Fisher  v.  Kimball,  supra  ;  1  Wms.  Exrs.  46,  47 ;  Sch. 
Dom.  Rel.  251-2-3,  and  note.  The  husband  consented  to  this 
will  during  coverture,  and  since,  and  expressed  his  desire  to  the 
probate  court,  and  to  the  county  court,  that  it  be  probated.  This 
is  a  clear  waiver  of  any  right  which  he  may  have  had.  Sch.  Dom. 
Rel.  252 ;  1  Wms.  Exrs.  45-49 ;  1  Redf,  on  Wills,  25. 

The  opinion  of  the  court  was  delivered  by 

Babbbtt,  J.  It  is  the  opinion  of  the  court  that  the  rule,  that 
the  marriage  of  a  woman  revoked  a  will  made  by  her  before  mar- 
riage, rested  for  its  reason  on  the  fact,  that,  by  virtue  of  the  hush 
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band's  marital  rights,  the  woman  becoming  covert  became  thereby 
disabled  to  dispose  of  the  property  named  in  the  will.  The  will 
ceased  to  be  ambulatory.  It  is  only  in  view  of  the  supervening 
rights  of  the  husband,  accruing  by  the  fact  of  marriage,  as  to  her 
property,  that  the  rule  had  any  ground  or  reason.  The  change 
of  condition  effected  by  marriage,  as  that  expression  is  sometimes 
used,  derives  all  its  significance,  as  well  as  its  operative  force,  as 
a  revocation  of  a  will,  from  the  fact  that  peculiar  rights  accrue  to 
the  husband  in  respect  'o  the  property  owned  by  the  wife  at  the 
time  of,  or  coming  to  her  during,  her  coverture.  Under  our  stat- 
utes since  1797,  that  rule  could  have  operation  in  this  state  only 
for  the  reason  thus  assigned,  for  they  contain  no  disabling  provis- 
ions. In  the  present  case,  considerable  of  the  property  disposed 
of  by  the  will  remained  in  the  testatrix,  unaffected  upon  her  death, 
by  any  marital  rights  of  the  husband.  We  think  the  will  entitled 
to  be  probated. 

As  to  the  assent  of  the  husband  as  affecting  the  disposition  of 
personal  estate  of  the  wife  by  will,  the  true  doctrine  of  the  law 
seems  to  us  to  be  stated  by  the  lord  chancellor  in  Lloyd  v.  Hodffson^ 
2  Bro.  Ch.  Rep.  534.  To  what  extent  the  application  of  that 
doctrine  may  differ  in  this  state  from  its  application  in  England, 
on  account  of  the  difference  as  to  the  rights  of  the  husband  in 
reference  to  the  personal  effects  of  the  deceased  wife  in  the  two 
jurisdictions,  is  not  important  now  to  be  discussed  or  determined. 

Tho  judgment  is  affirmed. 


21 
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E.    F.    PUJiEB,    EXECUTOR     OF     LUTHBB     HeNBT,    V.    RICHMOND 

Pbeston. 
Judgment,     Discharge  in  Bankruptcy. 

The  reooTeiy  of  a  Juflgment  upon  a  oontraot  Indnoed  by  a  fraud,  ii  a  walrer  of  the  fraud, 
and  the  Judgment  ia  not  a  debt  ereoUd  by  fraud,  within  the  meaning  of  the  banlErupt 
act ;  and  the  pie*  of  a  discharge  in  bankruptoy,  ii  a  good  defenoe  to  an  action  of  debt 
founded  upon  tuch  Judgment. 

Debt  on  a  judgment  recovered  by  the  ^stator  in  his  lifetime, 
at  the  September  term,  1865,  of  Chittenden  county  court,  against 
the  defendant  and  one  William  Eeacb — ^upon  whom  process  was 
not  served  in  this  case,  and  who  did  not  appear — for  the  sum  of 
twelve  hundred  and  ninety-two  dollars  and  twelve  cents,  damages 
and  costs,  upon  which  said  judgment  execution  had  issued  and 
been  returned  unsatisfied,  except  as  to  the  sum  of  seven  dollars. 
The  defendant  pleaded  his  discharge  in  bankruptoy.  The  plain- 
tiff replied  that,  on  the  28th  of  January,  1865,  the  defendant  and 
the  said  Reach  fraudulently  conspired  together  to  cheat  the  tes- 
tator, and  afterwards,  to  wit,  on  the  same  day,  at  Waterbury,  in 
the  county  of  Washington,  the  defendant,  in  pursuance  of  such 
fraudulent  conspiracy,  by  falsely  and  fraudulently  concealing  that 
he,  the  said  defendant,  was  insolvent,  and  that  he  had  no  funds 
in  the  hands  of  the  said  Keach,  and  by  fraudulently  concealing  the 
fact  that  he  intended  immediately,  to  wit,  on  the  80th  day  of  said 
January,  to  abscond  and  leave  the  state,  and  by  then  and  there 
falsely  and  fraudulently  representing  that  he  was  in  need  of  money, 
to  wit,  twelve  hundred  dollars,  and  that,  if  the  testator  would  as- 
sist him  to  raise  it,  the  same  should  be  paid  in  five  days  there&om, 
and  that  said  Reach  was  then  owing  him  a  large  sum,  to  ¥rit, 
twelve  hundred  dollars,  did  then  and  there  induce  the  testator, 
by  means  of  the  fraudulent  concealment  and  the  false  and  fraudu- 
lent representations  aforesaid,  to  indorse  and  deliver  to  the  said 
defendant  a  draft  to  raise  money  upon  in  the  words  and  figures 
following : 
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"  Waterbuby,  January  28th,  1865. 
To  Wm.  Keachy  Usq.j  Burlington^  Vt. : 

Five  days  after  date,  pay  to  the  order  of  Luther  Henry,  twelve 
hundred  dollars,  and  charge  the  same  to  the  account  of  Wm. 
Reach,  Esq.  Payable  at  Farmers  and  Mechanics'  Bank,  Burling- 
ton. [Signed]        Richmond  Preston;" 

that  the  said  defendant  was  then  and  there  wholly  insolvent,  and 
had  no  funds  in  the  hands  of  the  said  Reach,  and  that  he  thereaf- 
terwards,  to  wit,  on  the  80th  day  of  January  aforesaid,  absconded 
and  left  the  state,  of  all  which  the  testator  was  then  and  there  ig- 
norant, but  all  which  the  said  defendant  then  and  there  well  knew ; 
that  the  said  defendant  was  not  then  and  there  in  need  of  money, 
and  did  not  intend  thai  said  draft  should  be  paid  at  maturity,  and 
had  no  money  in  the  hands  of  the  said  Reach,  all  which  the  said 
defendant  well  knew  ;  that  the  testator,  believing  the  representa- 
ations  of  the  defendant  in  that  behalf  to  be  true,  relied  on  the 
same  ;  that  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
year  first  aforesaid,  at  said  Waterbury,  negotiated  said  draft  at 
the  Waterbury  National  Bank,  and  got  the  money  thereon,  to  wit, 
twelve  hundred  dollars  ;  that  when  said  draft  matured,  the  same 
was  protested  for  non-payment,  by  means  whereof  the  testator  be- 
came liable  to  pay,  and  did  pay  the  same,  to  wit,  twelve  hundred 
dollars ;  and  that  the  judgment  in  said  declaration  mentioned  w.as 
based  upon  said  sum  of  twelve  hundred  dollars  so  as  aforesaid 
paid  by  the  testator.  The  defendant  rejoined  that  the  plaintiff's 
*  said  action  was  an  action  of  debt  on  a  judgment  recovered  by  the 
consideration  of  Chittenden  county  court  during  the  lifetime  of 
the  testator,  and  not  after  his  decease,  and  that  the  suit  in  which 
said  judgment  was  rendered  was  an  action  of  assumpsit  founded 
upon  said  draft,  as  set  forth  in  the  plaintiff's  replication,  or  upon 
money  to  pay  the  same,  and  was  not  for  any  other  or  different 
cause  of  action.  To  which  rejoinder  the  plaintiff  demurred  gen- 
erally. 

The  court,  at  the  March  term,  1871,  Washington  county,  Peck, 
J.,  presiding,  sustained  the  demurrer,  and  adjudged  the  rejoinder 
insufficient,  and  rendered  judgment  for  the  plaintiff  to  recover  the 
amount  due  upon  said  judgment;  to  which  the  defendant  ex- 
cepted. 
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Randall  ^  Durant  and  T.  J.  Deavitt^  for  the  defendaDt,  cited 
Fisher  v.  Brown^  1  Tyler,  387  ;  Dater  v.  Currier^  Washington 
Co.,  not  reported  ;  In  re  Whitehouae^  4  Bank.  Reg.  15  ;  In  re 
Patterson^  1  Bank.  Beg.  58  ;  In  re  Robinson^  2  Bank.  Reg.  108  ; 
Bump  on  Bankruptcy,  892 ;  9  Gray,  211 ;  53  Me.  346  ;  People 
V.  Smith,  51  Barb.  360  ;  11  Peters^  91 ;  Vnited  States  v.  Leffler, 
12  Curtis's  U.  S.  Rep.  356 ;  Broom  Leg.  Max.  (4th  ed.)  225. 

Clotigh  ^  Palmer  J  for  the  plaintiff,  cited  Dana  et  al.  v.  Binney 
et  al.7  Vt.  493  ;  1  Bouv.  Law  Diet.  738  ;  3  Blackf.  151,  157  ; 
7  Vt.  501 ;  23  Vt.  568 ;  38  Vt.  375  ;  40  Vt.  112. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  It  is  conceded  by  the  pleadings  that  the  judgment 
which  is  in  suit,  was  obtained  upon  the  defendart's  contract  as 
the  drawer  of  the  draft  which  the  plaintiff's  testator  indorsed  at 
the  defendant's  request,  and  afterwards  was  obliged  to  pay.  It 
is  also  conceded  by  the  pleadings  that  the  indorsement  by  the 
testator  was  procured  by  the  fraudulent  representations  of  the  de- 
fendant, but  that  this  fraud  was  not  the  foundation  of  the  judgment 
now  in  suit.  The  question  presented  is,  whether  this  fraud  on 
the  part  of  the  defendant  can  be  set  up  and  become  operative  to 
defeat  the  bar  which  the  defendant's  discharge  in  bankruptcy 
would  otherwise  be  to  the  prosecution  of  this  suit.  The  38d 
section  of  the  bankrupt  act  provides,  among  other  things,  that 
'^  a  debt  created  by  fraud  "  shall  not  be  discharged  by  the  op- 
eration of  the  bankrupt  law.  The  vital  questitm  in  the  case  is, 
whether  the  debt  sought  to  be  collected  in  this  suit  was  "  created 
by  fraud."  If  so,  the  defendant's  discharge  in  bankruptcy  is  no 
bar  to  the  enforcement  of  its  payment  by  the  court.  If  the  rec- 
ord of  the  judgment  in  suit  is  examined,  it  will  be  found  that 
the  debt  evidenccl  by  the  judgment,  was  created  by  the  contract 
which  the  defendant  entered  into  when  he,  as  drawer,  obtained  the 
indorsement  of  the  testator  upon  the  draft,  that  if  the  testator 
should  be  compelled  to  pay  the  draft  to  the  drawee,  or  his  as- 
signee, he,  the  drawer,  would  pay  it  to  the  testator.  There  is 
nothing  in  the  repord  of  the  judgment  sought  to  be  enforced  by 
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this  suit,  that  fnrnishes  the  slightest  intimation  that  the  transac- 
tion by  which  the  debt  was  created,  was  ti^inted  with  fraud.    The 
plaintiff's  testator  has  elected  to  treat  it  as  a  debt  created  by  con- 
tract, and  so  far  as  the  judgment  in  suit  is  concerned,  has  waived 
all  fraud.     In  an  unreported  decision  in  this  county,  Charles  M. 
Reed  v.  Jame$  M.  Currier^  special  term,  1851,  and  another  case 
against  the  same  defendant,*  it  was  held  by  this  court  that  a 
party,  having  the  right  to  enforce  the  collection  of  a  debt,  either 
by  action  on  a  contract,  or  by  an  action  on  the  case  for  fraud, 
who  has  pursued  his  remedy  by  action  on  the  contract  to  judg- 
ment, cannot  afterwards  pursue  it  by  action  on  the  case  for 
fraud.f    This  is  in  accordance  with  the  decisions  of  courts  of 
other  states.     It  is  also  well  settled  that  the  judgment  in  suit  is, 
as  against  the  defendant,  for  the  enforcement  of  a  debt  created  by 
contract.    The  defendant  wonld  not  now  be  allowed  to  impeach 
that  judgment  by  showing  that  no  such  contract,  as  the  record  of 
the  judgment  discloses,  existed  between  the  testator  and  himself, 
or  that  the  indebtedness  evidenced  by  the  judgment  was  created 
by  fraud  and  not  by  contract.     The  judgment,  being  conclusive 
upon  the  defendant  as  to  the  manner  in  which  the  indebtedness 
evidenced  by  the  judgment  was  created,  ought  to  be  equally  con- 
clusive upon  the  plaintiff's  testator  in  the  same  particular.     We 
think  the  judgment  in  suit  must  be  equally  conclusive  and  binding 
upon  both  parties  to  it,  in  regard  to  the  manner  in  which  the  in- 
debtedness was  created,  unless  the  judgment  itself  was  procured 
by  the  fraud  of  one  of  the  parties.     These  views  are  not  in  con- 
flict with  the  decisions  of  the  United  States  courts  in  regard  to 
this  section  of  the  bankrupt  act.    In  re  Whitehoueej  4  Bank.  Beg. 
15,  on  the  petition  of  the  bankrupt  to  be  discharged  from  arrest 
on  an  execution  issued  by  the  state  court  on  a  judgment,  in  which 
the  record  showed  the  cause  of  action  to  have  been  deceit,  Low- 
ell, J.,  with  the  concurrence  of  Shepley,  J.,  held  that  the  judg- 
ment of  the  state  court  did  not  so  far  merge  the  cause  that  the 
court  conld  not  look  into  the  record  and  see  that  the  cause  of  ac- 
tion was  deceit,  and  says :  ^'  We  are  of  the  opinion,  however,  that 

*  I  MB  Indebted  to  Judge  RsDriBLD  for  a  statement  of  these  oases, 
t  See  l>y<r  t.  Tilion,  23  Vt  313.  318 ;  aad  Poor  ▼.  fFowtbury  «<  «/.  96   Vt,  234,  Ml,  whtM 
ttiat  ease  is  dted  approylnj^.^RiPOBTKR. 
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the  record  of  the  action,  whichever  way  the  execution  issues,  maj 
be  looked  at,  and  if  it  shows  a  material  and  traversable  allega- 
tion of  fraud  as  its  sole  foundation^  the  debt  or  demand  may  fairly 
be  said  to  be  one  founded  in  fraud,  and  the  action  to  be  one 
founded  upon  a  debt  or  claim  from  which  the  bankrupt's  discharge 
would  not  release  him.  I  do  not  intend  to  express  any  opinion 
upon  the  question  whether  a  judgment  in  an  action  of  contract,  in 
which  an  allegation  of  fraud,  if  made,  would  be  immaterial,  might 
not  be  such  a  merger,  or  waiver,  as  is  contended  for.  It  might  be 
very  difficult  to  admit  evidence  to  vary  or  contradict  the  record 
in  favor  of  the  creditor,  when  the  debtor  would  be  concluded  on 
his  side.  Nor  do  I  even  mean  to  say  that  a  suit  on  this  judgment 
might  not  removethe  fraud  beyond  the  view  of  the  court."  The 
judgment  of  the  state  court  under  review,  was  evidently  i*ecovered 
under  the  practice  prevailing  in  some  of  the  states,  which  allows 
the  plaintiff  to  join  several  distinct  causes  of  action,  arising  ex 
contractu^  and  tortwise,  in  the  same  bill  of  complaint,  and  permits 
him  to  take  an  execution  either  against  the  defendant's  body,  or 
against  his  property,  if  he  prevails  on  that  portion  of  the  com- 
plaint sounding  in  tort.  Hence  the  remark  of  judge  Lowell, 
^^The  record  of  the'  action,  whichever  way  the  execution  issues,  may 
be  looked  at,  and  if  it  shows  a  material  and  traversable  allega- 
tion of  fraud  as  its  sole  foundation^  the  debt  or  demand  may  fairly 
be  said  to  be  one  founded  in  fraud." 

In  re  Ward  E.  Robinson,  2  Bank.  Beg.  108,  S.  C.  6  Blatch.  B. 
253,  on  an  appeal  from  the  district  court  to  the  circuit  court  by 
the  bankrupt,  because  the  district  court  refused  to  discharge  him 
from  arrest  and  bail,  and  refused  to  hear  evidence  to  show  that  the 
debt  was  not  created  by  fraud,  where  the  record  showed  the  debt, 
which  had  gone  into  judgment  in  the  court  of  common  pleas,  and 
which  was  being  enforced  by  the  arrest  of  the  bankrupt,  originated 
in  fraud,  Judge  Nelson  says :  "  The  court  below  held  that  the  pro- 
ceedings and  judgment  in  the  common  pleas,  the  record  of  which  was 
produced  before  it  according  to  the  practice  and  course  of  proceed- 
ings in  that  court  under  the  New  York  law,  carried  on  the  face 
of  them  that  the  suit  was  one  to  recover  a  debt  created  by  the 
fraud  of  the  debtor ;  and  that  it  would  not  go  behind  that  record, 
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to  call  in  qnestion  its  verity  in  the  bankrupt  court.  We  concur 
in  this  view."  If  the  record,  where  it  shows  the  indebtedness 
sought  to  be  enforced  was  created  by  fraud,  is  to  be  held  conclu- 
sive of  that  fact  upon  the  defendant  in  the  record,  it  must  be 
equally  conclusive  upon  the  plaintiff  in  that  record.  If  the  fact 
that  the  debt  was  created  by  fraud  is  re%  adjudicata  as  to  one  of 
the  parties  to  the  judgment,  it  must  be  as  to  the  other.  Nor  is 
the  rule  or  law  different  where  the  record  of  the  judgment  shows 
that  the  debt  sought  to  be  enforced  was  created  by  contract.  The 
defendant  in  the  judgment  cannot  go  behind  the  judgment,  to  call 
in  question  its  verity,  neither  can  the  plaintiff.  The  matter  is 
re«  adjudicata  as  to  both  parties  to  the  judgment.  This  being 
so,  the  plaintiff,  executor  in  this  action,  cannot  be  allowed  to 
plead,  or  show,  that  the  debt  sought  to  be  collected  was  created 
by  fraud,  when  the  record  of  the  judgment  in  suit,  and  which  was 
recovered  by  the  testator  in  his  lifetime  against  this  defendant, 
shows,  that  this  very  indebtedness  was  created  by  contract,  and, 
for  that  reason,  discharged  by  the  defendant's  discharge  in  bank- 
ruptcy. 

Judgment  of  the  county  court  is  reversed,  and  judgment  that 
the  defendant's  rejoinder  is  sufficient. 
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Hekbt  S.  Rowan  v.   The  State  Bank,  Sandebson  Brothers 
&  Co., AND  The  Union  Arms  Co* 

[In  Chancery.] 

(S.  C.  36  Vt.  124.) 

Chancery.  Conditional  Sah.  Promissory  Note.  Collaterdl 
Security.  Contract.  Forfeiture  of  Property  by  Accession 
and  Cor^usion.  Rights  Acquired  by  Attachment  of  the  In- 
terest of  a  Conditional  Vendee.  Accounting.  Master^ s 
Report. 

A  qneatlon  onoe  deoided  in  a  oase,  is  not  open  for  roTision  in  the  eame  oaae. 

On  the  2l0t  of  September,  1857,  the  defond*ntfl|  Sanderson  Brothers  ft  Co.,  and  the  Stat^ 
Bank,  relying  upon  the  repreaentatioDS  of  the  U.  A.  Co.  that  the  latter  had  been  or^ 
ganlied  with,  and  had,  sufficient  capital  and  means  to  enable  them  to  oarry  oat  their 
contract  with  F.  H.  ft  Co.  for  the  manufiMtore  and  delivery  at  certain  specified  times, 
of  a  large  number  of  rifles,  the  interest  of  F.  H.  ft  Co.  in  which  contract  had  been 
assigned  to  the  orator,  sold  to  the  U.  A.  Co.  a  large  amount  of  machinery,  tools,  and 
stock,  for  the  manufaoture  cf  guns,  upon  condition  that  the  title  thereof  should  not 
pass  until  the  payment  of  the  notes  of  said  company,  given  in  consideration  of  said 
sale,  and  payable  on  demand.  The  contract  of  sale  provided,  among  other  things,  that 
all  the  manufactures,  and  all  the  sales  and  tranofors  of  property,  by  said  company, 
and  of  all  property  arising  in  whole  or  in  part  firom  the  proceeds  thereof;  should  be 
made  with  the  consent  of  the  agent  of  said  defendants,  and  that  such  agent  should 
reoeiye  all  the  proceeds  of  such  sales  and  transfbrs,  and  apply  in  payment  of  said 
notes  so  much  thereof,  as,  in  his  Judgment,  was  not  necessary  for  said  company  to  have 
for  the  payment  of  laborers  and  mechanics,  and  the  purchase  of  stock. 

On  the  I9th  of  October,  1857,  said  contract  wits  modified,  at  the  request  of  the  orator,  by  a 
supplemental  agreement,  which  provided  that  said  company  might  go  forward  and 
use  the  property  sold  as  aforesaid,  and  make  up  and  deliver  to  purchasers  any  portion 
of  said  stock,  fh>m  time  to  time,  as  the  same  should  be  manufkotured  and  ready  for 
delivery,  provided  all  sales  were  made  by  said  company  with  the  consent  of  said  agent, 
and  the  proceeds  thereof  paid  to  him  according  to  the  original  contract ;  the  said  de- 
fondants  reserving  the  right  to  stop  all  use  and  sales  of  said  property  on  th»  Jlrtt,  or  any 
tu^Mqtunt  ufotetton  o/  the  origMfU  ooafroet,  Unuking  tk%  ioid  talea  and  tkB  proeeedt  tkereqf. 
And  it  was  held,  that  said  original  contniot  did  not  alter  or  vary  the  time  of  payment 
of  said  notes. 

That  the  proceeds  of  the  nles  and  transfers  of  the  property  embraced  within  the  terms 
of  said  contract,  which  might  be  applied  to  the  payment  of  said  notes,  were  In  the 
nature  of  collateral  security,  and  that  said  defendants  might  collect  said  notes  flrom 
other  means  of  said  company,  or  pursue  their  collateral  remedy,  or  pursue  both  rem- 
edies, until  they  obtained  payment  of  the  notes. 

That  said  supplemental  agreement  did  not  make  said  notes  payable  by  installmenta,  hut 
that  it  did  oonsUtute  an  agreement  that  the  payments  arising  fh>m  such  collateral 

*  This  case  was  argued  at  the  general  term,  in  November,  1866,  and  the  opinion  of  the 
ooort  delivered  at  the  February  term,  1867,  Windsor  County. 
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Monrity  should  be  inAd«  Arom  time  to  time  when  said  rifles  were  delivered,  and  that 
the  said  defendants  would  not»  In  the  ooUeeUon  of  said  notes  aooordlng  to  their  tenor, 
interfere  with  the  property  embraoed  in  said  conditional  sale,  unless  said  company 
ftiled  to  perform  the  agreement  under  wliioh  they  were  permitted  to  use  the  same. 

That,  under  the  ciroumstanoes,  the  right  of  said  oompany  to  go  forward  and  use  said 
property  as  aforesaid,  or  to  retain  the  possession  thereof,  also  depended  upon  an  im- 
plied condition  that  they  would  perform  their  contract  with  P.  H.  A  Co. 

That  the  orator  acquired  no  such  interest  in  the  property  embraced  in  said  conditional 
sale,  by  virtue  of  said  supplemental  agreement,  as  to  embarrass  the  rights  of  said  de- 
Itadanto  in  relation  thereto. 

That  the  neglect  of  said  company  to  provide  the  necessary  means  fbr  prosecuting  the 
work  of  manuf  leturlng  said  rifles,  in  oonsequenoe  of  which  said  defendants  were  com- 
pelled to  ftimlah  means,  or,  perhaps,  sustain  a  greater  loss,  was  such  a  breach  of  the 
contract  as  gave  said  defendants  the  right  to  take  and  dispose  of  the  property  for  the 
purpose  for  which  it  was  incumbered. 

Said  U.  A.  Oo.  was  a  corporation  organised  under  the  laws  of  Conn.,  fer  the  purpose  of 
manu&oturing  guns,  and  established  in  that  business  at  Hartford,  in  that  state,  and 
also  carried  on  the  same  business  at  Windsor,  in  this  state.  Said  origioal  contract 
provided  that  all  parte  of  guns,  and  all  materials  which  should  be  mingled  with  the 
property  at  Windsor,  should,  as  to  the  sales  and  proceeds  thereof,  be  subject  to  the 
provisloas  of  said  contraot  relating  to  the  property  at  Windsor.  Said  supplementel 
agreement  authoriied  said  company  to  forward  from  Windsor  to  their  Hartford  fectory, 
any  portion  of  the  stook  embraced  in  said  original  contract}  and  a  portion  thereof 
was  forwarded  accordingly ;  so  that,  on  the  3d  of  April,  1858,  the  property  at  Windsor 
and  at  Hartford  consisted  of  property  embraoed  in  said  contract,  and  of  other  prop- 
erty belonging  to  said  company,  intermingled.  H€ld,  that  the  property  of  said  com- 
pany, so  intermingled,  became  subject  to  the  provisions  of  said  oontracto,  and  that 
said  defendante  became  mortgagees  thereof,  and  had  the  right  to  enter  the  feotory  of 
said  company,  at  both  places,  and  take  all  of  said  property. 

On  the  17th  of  April,  1856,  the  business  of  manufacturing  said  guns  ceased  to  be  done 
by,  or  in  the  name  of,  said  oompany,  and  thence,  to  the  last  of  June,  was  continued 
by  said  defendante,  without  any  agenqy  or  Interferenoe  of  said  company,  during  which 
time  said  defendante  ftimished  a  large  amount  of  new  material  which  was  used  in  the 
business,  and  was  deemed  necessary  in  order  to  close  the  business  for  the  best  interest 
of  the  defendante  and  said  company.  H9ld,  that  no  part  of  the  new  material  thus  used 
was,  on  the  principle  of  conAision  and  accession,  forfeited  by  the  defendante,  it  being 
neoessarily  ftimished  in  order  to  complete  the  work  oonmienced ;  but  that  the  same 
became  subject  to  the  provisions  of  said  oontraot  as  to  the  property  previously  pur- 
chased by  said  defendante. 

After  the  property  embraoed  in  said  oontraote  had  been  taken  into  the  possession  of 
said  defendante  by  the  consent  of  said  compsny,  for  a  breach  of  the  contracte  by  said 
oompany,  the  orator  attached  it  as  the  property  of  the  oompany.  Held,  that  the  orator 
thereby  became  subrogated  to  the  righte  of  the  company  in  the  property,  and  that 
the  feet  that  the  property  was  taken  by  the  consent  of  the  company,  was  importent 
in  determining  the  righte  of  the  oompany  in  relation  thereto;  but  that  the  orator  did 
nibt  thereby  acquire  any  right  to  interfere  with  any  prior  legitimate  transaction  be- 
tween the  defendante  and  paid  company  in  relation  to  the  property,  or  to  go  back,  to 
ol^eet  to  any  konaJUe  contract  or  psyment  made  prior  to  the  attachment. 

When  one  is  liable  to  aooount  for  the  property  of  another  rightfully  taken  by  him,  and 
which  he  has  managed  and  disposed  of  in  good  felth,  and  with  common  prudence 
and  due  diligence,  he  is  only  liable  for  the  amount  aotni|lly  realised  by  him. 

When  property  held  as  collateral  security  is  teken  into  the  possession  of  the  creditor  in 
such  an  unfinished  stete  that  a  court  of  chancery  would  order  it  finished  by  a  re- 
ceiver, and  the  creditor  does  in  that  respect  what  ohanceiy  would  have  ordered,  he  is 
properly  chargeable  with  the  avails  thereof  when  finished,  notwithstanding  it  wss 
finished  with  his  property  and  by  his  means;  but  equity  requires  that  the  avails  thereof 
should  be  applied  to  the  extinguishment  of  the  ereditor's  disbursemente  in  that  behalf, 
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before  anj  applioatlon  is  made  upon  the  debt;  and  any  eqaity  aoqnlred  by  an  attach- 
ment of  fluoh  unfinished  property  u  the  property  of  the  pledgor,  is  anbordlnate  to  snoh 
equity  of  the  creditor. 

Althou|i;h  a  master's  report  Is  not  final,  it  will  not,  ordinarily,  be  set  aaide,  unless  it 
appears  affirmatiyely  that  the  master  was  not  warranted  in  bis  findings  by  the  evi- 
denoe,  or  has  erred  as  to  the  law  applicable  to  the  ease. 

The  conditional  vendee  of  personal  property  had  no  attachable  interest  therein  under 
the  statute  of  1854,  No.  12,  when  none  of  the  porohase  money  thereof  bad  been  paid 
by  him.    Barbbtt,  J. 

Appeal  from  the  court  of  chancerj.  The  questions  in  this 
case  arose  on  exceptions  to  the  master's  report,  and  the  facts  are  * 
fully  stated  in  the  opinion.  The  court  of  chancery,  at  the  De- 
cember term,  1865,  in  Windsor  county,  Barrett,  Chancellor, 
pro  farma^  overruled  the  exceptions,  accepted  the  report,  and 
dismissed  the  bill.    Appeal  by  the  -orator. 

Washburn  ^  Marsh  and  Henry  Whittaker^  for  the  orator. 

Andrew  Tracy  and  Peck  ^  Fifield,  for  the  State  Bank  and 
Sanderson  Brothers  &  Co. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  bill  is  brought  to  render  available  the  ora- 
tor's attachment  of  property,  of  which  the  Union  Arms  Company 
were  (as  held  when  the  case  was  before  this  court  in  1863)  con- 
ditional vendees.  The  property  originally  belonged  to  the  Rob- 
bins  &  Lawrence  Company.  That  company,  on  the  8th  of  March, 
1855,  entered  into  a  contract  with  Fox,  Henderson  &  Co.,  to  man- 
ufacture and  deliver  to  them  25,000  Minie  rifles.  The  Bobbins 
&  Lawrence  Company  entered  upon  the  performance  of  the  afore- 
said contract,  and,  for  the  purpose  of  facilitating  the  purchase  of 
materials  and  the  work  to  be  performed  in  order  to  a  completion 
of  the  manufacture  and  delivery  of  the  rifles  at  the  earliest  prac- 
ticable period,  Pox,  Henderson  &  Co.  made  large  advances  to  the 
Bobbins  &  Lawrence  Company,  insomuch  that  there  remained  due 
to  Fox,  Henderson  &  Co.,  on  account  of  such  advances,  on  the 
28th  of  October,  1856,  at  the  time  the  Bobbins  &  Lawrence  Com- 
pany failed  in  business  and  became  insolvent,  about  eighty  thou- 
sand dollars,  which  had  not  been  repaid  to  them  by  the  deliveries 
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of  rifles  in  pars.uance  of  the  provisions  of  the   contract.    The 
Robbins  &  Lawrence  Company  only  partially  performed  their 
contract,  when  they  failed,  and  became  hopelessly  bankrupt.     At 
the  time  of  their  failure,  they  were  deeply  indebted  to  the  State 
Bank,  and  Sanderson  Brothers  &  Co.,  and  they  attached  the  prop- 
erty of  the  Robbins  &  Lawrence  Company,  at  Windsor,  subject  to 
two  prior  attachments,  one  of  them  in  favor  of  the  Merchants' 
Bank,  Boston,  and  the  other  attachment  was  in  favor  of  the  Ash- 
uelot  Bank,  of  Keene,  N.  H.    In  February,  1857,  the  Union  Arms 
Company  was  organized  as  a  corporation  under  the  laws  of  the 
state  of  Connecticut,  and  its  stockholders  consisted  of  persons 
who  were  creditors  of  the  Robbins  &  Lawrence  Company,  and  it 
appears  that  stock  was  allotted  to  them  in  representation  and  sat- 
isfaction of  their  debts.    The  main  object  proposed  to  be  accom- 
plished by  the  organization  of  this  corporation,  was  the  resump- 
tion and  completion  of  the  work  on  the  contract  for  the  .25,000 
rifles,  originally  made  by  the  Robbins  &  Lawrence  Company.    It 
is  evident  that  it  was  the  intention  of  the'  Union  Arms  Company, 
at  the  time  of  its  organization,  and   necessary  to  a  resumption 
of  the  work  they  proposed  to  undertake,  to  secure  the  purchase, 
or  the  use  at  least,  of  the  machinery,  tools,  and  stock,  of  the  Rob- 
bins &  Lawrence  Company,  which  were  then  under  attachment  by 
their  creditors,  and  to  that  end,  the  Union  Arms  Company,  on  or 
about  the  1st  of  July,  1857,  obtained  a  conveyance  of  the  prop- 
erty, subject  to  all  existing  incumbrances,  and  thereupon  made 
application  to  Fox,  Henderson  &  Co.  for  a  renewal  of  the  con-  • 
tract  for  the  manufacture  of  the  rifles,  and  for  liberty  to  assume 
and  complete  the  same.    On  the  30th  of  July,  1857,  the  Union 
Arms  Company  made  an  agreement  with  Fox,  Henderson  k  Co., 
in  and  by  which  agreement  the  Union  Arms  Company  adopted, 
and  bound  themselves  to  the  performance  of,  the  contract  made  by 
the  Robbins  and  Lawrence  Company  with  Fox,  Henderson  &  Co. 
for  the  manufacture  of  the  25,000  rifles,  subject  ot:ly  to  such  mod- 
ifications as  were  mutually  agreed  upon  and  made  therein.    The 
Union  Arms  Company,  in  and  by  their  agreement  of  the  30th 
July,  1857,  promised  and  agreed  to  and  with  Fox,  Henderson  A 
Co.,  that  they  the  Union  Arms  Company  would,  on  or  before  the 
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first  day  of  October,  1857,  pay,  or  otherwise  compromise  or  settle 
with,  all  persons  whomsoever  holding  liens,  charges,  or  attach- 
ments, on  the  property,  except  mortgages,  so  as  to  acquire  and 
retain  full  and  undisturbed  possession  of  the  premises  whereon 
the  manufacture  had  theretofore  been  carried  on,  and  of  the  ma- 
chinery and  stock  in  trade  necessary  to  the  carrying  on  the  same, 
in  order  to  the  fulfillment  by  them,  the  Union  Arms  Company,  of 
their  contract  with  Fox,  Henderson  &  Co. 

The  State  Bank  and  Sanderson  Brothers  <&  Co.  having  obtained 
judgments  in  the  suits  upon  which  the  property  of  the  Robbins  & 
Lawrence  Company  was  attached  on  the  28th  of  October,  1856, 
the  personal  property  of  that  company  at  Windsor,  was  sold  by 
the  sheriff  on  the  executions  issued  on  the  aforesaid  judgments,  at 
a  public  sale  on  the  20th  of  August,  1857,  to  the  State  Bank  and 
Sanderson  Brothers  &  Co.,  who  jointly  purchased  the  same  for 
the  protection  of  their  own  debts.  The  rights  which  the  Union 
Arms  Company  previously  had  in  the  property,  were  extinguished 
by  the  sheriff's  sale,  and  by  that  sale  the  State  Bank  and  Sander- 
son Brothers  &  Co.  acquired  title  to  the  same.  Under  these 
circumstances,  it  became  necessary  for  the  Union  Arms  Company 
to  purchase  this  property  of  the  State  Bank  and  Sanderson  Broth- 
ers &  Co.,  or  make  some  arrangement  with  them  in  relation 
thereto,  in  order  to  commence  and  go  on  with  the  manufacture  of 
the  rifles  in  pursuance  of  their  contract  with  Fox,  Henderson  & 
Co.  The  State  Bank  and  Sanderson  Brothers  &  Co.,  on  the  21st 
•Sept.  1867,  relying  upon  the  representations  made  to  them  by  the 
Union  Arms  Company,  that  the  latter  company  had  been  organ- 
ized with  suflScient  capital  to  carry  out  the  contract  with  Fox, 
Henderson  &  Co.,  that  the  contract  was  a  profitable  one,  that  the 
company  had  the  means  to  carry  out  the  contract  without  embar- 
rassment, and  to  remove  all  liens  prior  to  those  of  the  State  Bank 
and  Sanderson  Brothers  &  Co.,  bargained  with  the  Union  Arms 
Company  to  sell  to  them  the  property  in  question.  The  Union  Arms 
Company,  in  consideration  of  the  proposed  sale,  executed  their 
note  to  the  State  Bank  and  Sanderson  Brothers  &  Co.  for  the  sum 
of  $39,324.07,  with  interest,  payable  on  demand  ;  and  they  exe- 
cuted their  note  to  Sanderson  Brothers  &  Co.  for  the  sum  of  $12,- . 
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968.08,  with  interest,  made  payable  on  demand,  which  snms  rep- 
resented the  indebtedness  of  the  Bobbins  &  Lawrence.  Company 
to  the  State  Bank  and  Sanderson  Brothers  &  Co.  respectively. 
The  contract  of  sale,  among  other  things,  provided  that  the  title 
to  the  property  should  not  pass,  but  shonld  be  and  remain  in  the 
State  Bank  and  Sanderson  Brothers  &  Co.,  until  the  full  and  com- 
plete payment  of  both  of  said  notes,  and  of  the  debt  due  from 
the  Bobbins  &  Lawrence  Company  to  the  Ashuelot  Bank,  with  in- 
terest and  costs,  and  until  the  full  performance  of  the  other  con- 
ditions named  in  said  contract.  The  Union  Arms  Company,  hav- 
ing failed  to  settle  with  all  persons  holding  liens  on  the  machinery 
and  stock  in  trade  at  Windsor,  or  to  acquire  title  thereto ;  having 
failed  to  acquire  possession  of  the  aforesaid  machinery  and  stock 
in  pursuance  of  their  contract  of  July  80, 1857,  with  Pox,  Hen- 
derson &  Co.,  and  having  failed  to  perform  their  contract  of  Sep- 
tember 21st,  1857,  with  the  State  Bank  and  Sanderson  Brothers 
&  Co.,  and  being  unable  to  resume  the  manufacture  and  delivery 
of  rifles  without  some  modification  of  the  latter  contract,  made 
their  supplementary  agreement  with  Fox,  Henderson  &  Co.,  in  and 
by  which,  among  other  things,  it  was  agreed  that  the  Union  Arms 
Company  should  resume  the  manufacture  and  delivery  of  the  rifles 
within  two  weeks  from  the  date  of  the  aforesaid  supplementary 
agreement.  The  State  Bank  and  Sanderson  Brothers  &  Co.,  on 
the  19th  of  Oct.,  1857,  in  and  by  their  supplementary  agreement 
with  the  Union  Arms  Company,  among  other  things,  so  far  modi- 
fled  the  terms  of  their  agreement  of  Sept.  21st,  1857,  that  the 
Union  Arms  Company,  upon  the  conditions  therein  named,  were 
permitted  to  go  forward  and  use  the  machinery,  stock  and  tools, 
bought  at  sheriff's  sale  by  the  State  Bank  and  Sanderson  &  Co., 
August  20,  1857  ;  but  this  supplementary  agreement  does  not  af- 
fect the  former  contract  in  respect  to  the  conditions  on  which  the 
title  to  the  property  should  pass.  Some  further  notice  of  the 
provisions  of  these  contracts  will  become  necessary  in  our  discus- 
sion of  other  branches  of  the  case.  The  Union  Arms  Company, 
having  thus  effected  arrangements  in  order  to  commence  the  work, 
on  or  about  the  1st  of  November,  1857,  did  commence  the  manu- 
facture and  delivery  of  rifles,  and  continued  the  business,  under 
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all  the  embarrassments  incident  to  the  prosecution  of  a  large  and 
unprofitable  work  without  adequate  means,  until  the  3d  of 
April,  1858,  when  they  ceased  doing  business,  having  only  par- 
tially performed  their  contract  with  the  orator.  The  State  Bank 
and  Sanderson  Brothers  &  Co.  then  took  the  property  and 
continued  the  work,  for  the  protection  of  their  claims,  to  the  last 
of  June,  1858,  and  after  that,  from  time  to  time,  disposed  of  it, 
holding  the  proceeds  to  apply  in  payment  of  their  necessary  ex- 
penses and  disbursements,  and  in  payment  of  the  notes  given  by 
the  Union  Arms  Company  for  the  property. 

On  the  21st  of  June,  1858,  the  orator  (assignee  of  Pox,  Hen- 
derson &  Co.)  attached  the  property  as  the  property  of  the  Union 
Arms  Company,  while  the  State  Bank  and  Sanderson  Brothers  & 
Co.  were  in  possession  of  it.  He  subsequently  recovered  judg- 
ment against  the  Union  Arms  Company  for  their  neglect  to  per- 
form the  Robbins  &  Lawrence  Company  contract  with  Pox,  Hen- 
derson &  Co.  The  orator,  within  ten  days  after  the  making  of 
his  attachment,  commenced  this  bill,  for  discovery,  account  and 
relief,  on  the  ground  of  his  lien  on  the  property  under  the  attach- 
ment. The  bill  avers,  among  other  things,  that  the  property  re- 
ceived and  held  by  the  State  Bank  and  Sanderson  Brothers  & 
Co.,  and  the  avails  thereof  by  them  received,  and  the  money  by 
them  received  under  the  several  contracts  between  them  and  the 
Union  Arms  Company,  are  more  than  suflScient  to  pay  and  dis- 
charge the  full  amount  of  the  promissory  notes,  and  all  other  sums 
of  money  for  which  the  State  Bank  and  Sanderson  &  Co.  hold  the 
property.  The  orator  also  alleged  in  his  bill  that  if  any  part  of 
the  purchase  money  remained  unpaid  to  the  State  Bank  and  San- 
derson Brothers  &  Co.  at  the  time  of  the  attachment,  no  payment 
or  tender  of  payment  could,  under  the  circumstances,  be  made 
until  the  amount  was  ascertained  by  the  intervention  of  a  court 
of  equity,  and  to  this  end  the  orator  pi  ayed  for  an  accounting  be- 
tween the  parties. 

The  answers  deny  that  the  State  Bank  or  Sanderson  Brothers 
&  Co.  have  received  any  money  or  other  property  of  any  kind, 
with  which  to  pay  any  part  of  the  notes  given  for  the  property 
They  aver  that  both  notes,  together  with  the  interest  thereon,  re- 
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main  wholly  aupaid ;  that  the  State  Batik  and  Sanderson  Broth- 
ers &  Go.  are  the  absolute  and  sole  owners  of  the  property,  and 
deny  that  the  Union  Arms  Company  have  any  interest  therein. 

The  bill  was  taken  as  confessed,  as  against  the  Union  Arms 
Company.  This  cause  was  before  this  court  at  the  February  term, 
1863,  and  was  then  heard  upon  bill,  answers,  and  proofs,  touching 
the  question  whether  the  Union  Arms  Company  had  any  attachable 
interest  in  the  property  at  trie  time  of  the  orator's  attachment, 
and  this  court  then  decided,  (as  reported  in  Rowan  v.  The  Union 
Arms  Company  et  aL  36  Vt  124  )  :  1st.  That  the  property  was 
sold  to  that  company  by  the  State  Bank  and  Sanderson  Brothers 
&  Co.  by  a  conditional  sale,  the  payment  of  the  purchase  money 
being,  by  the  contract  of  sale,  made  a  condition  precedent  to  the 
transfer  of  the  title.  2d.  That  the  property,  in  pursuance  of 
the  contract  of  sale,  passed  into  the  possession  of  the  Union  Arms 
Company.  3d.  That  a  portion  of  the  money  to  be  paid  under 
the  contract  was  paid  prior  to  the  orator's  attachment.  4th. 
That  the  Union  Arms  Company  had  an  attachable  interest  in  the 
property,  under  the  provisions  of  the  act  of  1854,  (No.  12)  ; 
that  the  orator,  by  his  attachment  of  the  21st  of  June,  1858, 
acquired  a  lien  upon  the  property,  and  the  right  to  assert,  in 
equity,  in  respect  to  so  much  of  the  property  as  was  on  hand  at 
that  date,  any  claim  which  the  Union  Arms  Company  could  assert 
to  it.  5th.  That  where,  as  in  this  case,  the  difficulty  to  pursuing 
the  legal  remedy,  consists  of  a  claim  to  the  property  attached,  by 
the  conditional  vendors  to  the  same,  and  there  is  a  dispute  as  to 
how  much  of  the  purchase  money,  if  any,  is  unpaid,  so  that  it  is 
necessary  for  an  accounting  to  be  made  by  the  vendors  to  deter- 
mine what  is  so  due,  and  a  bill  in  chancery  is  brought  by  the  at- 
taching creditor  to  obtain  such  accounting,  within  ten  days  after 
the  attachment  is  made,  it  cannot  be  urged,  as  a  bar  \o  the  account- 
ing, that  the  attaching  creditor  did  not  pay,  or  tender  to  the  ven- 
dors, the  residue  of  the  purchase  money  remaining  unpaid,  within 
ten  days  after  the  attachment,  as  required  by  the  statute  ;  as  only 
the  accounting  can  determine  whether  the  conditional  vendors 
have,  or  had  at  the  time  the  property  was  attached,  any  claim 
upon  the  property  attached,  which  it  was  necessary  for  the  at- 
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taching  creditor  to  discbarge  by  payment  or  tender.  Tbe  case 
was  remitted  to  the  court  of  cbancery,  witb  a  mandate,  directing 
an  interlocutory  decree  tbat  tbe  State  Bank  and  Sanderson 
Brothers  &  Co.  account  before  a  master  for  their  receipts  and 
disbursements  under  their  contracts  witb  tbe  Union  Arms  Co.  of 
the  21st  of  September  and  19th  of  October,  1857 ;  and  that  upon 
tbe  coming  in  of  the  master's  report,  the  cause  should  be  pro- 
ceeded with  in  the  usual  course  to  a  final  decree.  Tbe  cause  was 
referred  to  a  master,  before  whom  the  defendants  rendered  their 
account.  The  master  made  and  returned  to  the  court  of  chan- 
cery a  very  elaborate  report  in  the  premises,  which  was  accepted, 
and,  upon  the  facts  reported,  the  chancellor  decreed,  proforma^ 
that  the  orator's  bill  should  be  dismissed  ;  from  which  decree  the 
orator  appealed  ;  and  the  cause  is  now  before  this  court  upon  ex- 
ceptions taken  by  the  orator  to  the  report  of  the  master.  Various 
points  are  taken  and  urged,  which  will  be  considered  so  far  as 
may  be  necessary  in  deciding  the  case. 

It  is  claimed  by  the  defendants  that  the  Union  Arms  Company 
had  no  attachable  interest  in  the  property,  and  that  the  orator 
acquired  no  lien  upon  it  by  his  attachment.  When  this  cause 
was  before  the  supreme  court  in  1863,  it  was  held  that  the  sale 
of  the  property  was  conditional ;  in  which  the  title  does  not  pass 
from  the  vendor,  nor  vest  in  the  vendee,  until  satisfaction  or  per- 
formance of  the  condition ;  and  it  became  material  to  determine, 
before  ordering  an  accounting,  whether,  at  the  time  of  the  attach- 
menc,  there  had  been  a  satisfaction  of  such  of  the  conditions  re- 
quired by  the  statute,  as  to  enable  the  orator  to  attach  the  prop- 
erty in  question  as  the  property  of  the  Union  Arms  Company. 
This  matter  was  raised  by  the  bill,  answers,  and  proofs,  and  was 
in  dispute  on  the  former  trial  of  the  cause  before  this  court.  It 
was  then  found  and  decided,  that,  after  deducting  the  interest  on 
the  advances  and  expenses,  from  five  to  ten  thousand. dollars  had 
been  received  by  the  State  Bank  and  Sanderson  Brothers  &  Co., 
to  apply  in  payment  of  their  notes  ;  consequently,  the  subject  is 
not  open  for  revision.  The  defendants,  in  support  of  this  ground 
of  defence,  rely  upon  the  fact  found  and  reported  by  the  master, 
that,  at  the  time  of  the  attachment,  the  excess  of  disbursements 
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oyer  receipts,  was  more  than  940,000,  thus  increasing  the  debt  that 
amount  oyer  and  above  the  notes  the  Union  Arms  Company  were  to 
pay  before  they  had  any  claim  on  the  property.  But  the  contract 
of  September  21st,  1857,  provided  that  all  parts  of  guns,  and  all 
materials  which  should  be  mingled  with  the  property  at  Windsor, 
sliould,  as  to  the  sales  and  proceeds  thereof,  be  subject  to  the 
provisions  applied  to  the  property  at  Windsor  in  this  contract. 
The  theory  of  the  defence  has  been,  and  is,  that  the  whole  prop- 
erty which  came  into  the  hands  of  the  defendants  under  the  con- 
tracts of  September  21st  and  October  19th,  1857,  together  with 
the  new  materials  purchased  by  them,  after  they  resumed  posses- 
sion for  the  purpose  of  closing  up  the  manufacture  and  business, 
was  pledged,  mortgaged,  or  otherwise  held,  for  the  payment  of 
their  disbursements  and  the  notes,  and  upon  this  ground  the  de- 
fendants disposed  of  the  property. 

It  is  insisted  by  the  orator  that  the  acts  of  the  defendants  in 
assuming  the  possession  and  in  the  disposition  of  the  property, 
were  wrongful,  and  that  the  account  should  have  been  taken 
against  the  defendants  as  wrong  doers,  with  all  the  liabilities  inci- 
dent to  that  relation.  It  is  urged  by  the  orator's  counsel  in  sup- 
port of  this  proposition,  that  the  contracts  of  Sept.  21st  and  Oct. 
19th,  1857,  constitute  an  agreement  that  the  notes  executed  by 
the  Union  Arms  Company  to  these  defendants,  should  be  paid  by 
installments,  at  the  re3pective  times  the  guns  should  be  delivered, 
notwithstanding  they  were  made  payable  on  demand;  and  that 
there  was  nothing  due  to  the  defendants  at  the  time  they  took  the 
property.  The  contract  of  Sept.  21st,  1857,  provided  that  all 
manufactures,  transfers,  and  sales  by  the  Union  Arms  Company, 
of  any  of  the  property  mentioned  in  this  contract,  and  of  prop- 
erty arising  in  whole  or  in  part  from  the  avails  or  proceeds 
thereof,  should  be  made  with  the  consent  of  the  agent  of  these 
defendants,  that  such  agent  should  receive  all  the  proceeds  of 
the  sales  and  transfers  of  the  property,  and  so  much  thereof 
as  in  his  best  judgment  was  not  necessary  for  the  Union  Arms 
Company  to  have  for  the  payment  of  laborers  and  mechanics, 
and  for  the  purchase  of  stock,  he  should  apply  to  the  payment 
of  the  notes  to  the  State  Bank  and  Sanderson  Brothers  &  Co.  in 
28 
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proportion  to  the  amount  due  on  each.  It  is  evident  that  the 
parties  to  this  contract  understood  that  the  property  would,  hj 
reason  of  use,  and  from  other  causes,  be  liable  to  depreciate  in 
value  ;  and  it  is  very  clear  that  its  provisions  were  intended  to  aid 
the  Union  Arms  Company  in  the  performance  of  their  contract 
with  Fox,  Henderson  &  Co.,  and  to  furnish  additional  security  to 
the  State  Bank  and  Sanderson  Brothers  &  Co.  for  the  payment  of 
the  notes  given  for  the  property.  This  contract,  in  effect,  entitled 
the  Union  Arms  Company,  if  they  performed  the  other  stipula- 
tions therein  contained  to  be  performed  by  them,  to  receive  of 
these  defendants  such  portion  of  the  proceeds  of  the  sales  and 
transfers  as  should  be  necessary  to  enable  that  company  to  prose- 
cute the  work  contempliated  in  their  contract  with  Fox,  Henderson 
&  Co.  But  there  is  nothing  in  the  contract  which  shows  that 'the 
parties  to  it  intended  to  alter  or  vary  the  time  of  payment  of  the 
notes  ;  they  still  remained  payable  on  demand.  That  portion  of 
the  proceeds  of  the  sales  and  transfers  arising  from  the  property 
embraced  within  the  terms  of  the  contract,  which  might  be  applied 
to  the  payment  of  the  notes,  was  in  the  nature  of  collateral  secu- 
rity, and  the  defendants  were  at  liberty  to  collect  the  notes  from 
other  means  of  the  Union  Arms  Company,  or  to  pursae  their  col- 
lateral remedy  according  to  the  terms  of  the  agreement,  or  to  par- 
sue  both  remedies  until  they  had  obtained  full  satisfaction  of  their 
debts.  Boot  v.  Lord^  23  Vt.  568.  It  is  claimed  by  the  orator 
that  this  contract  was  not  satisfactory  to  him  and  the  Union  Arms 
Company  ;  and  it  would  seem  that  the  orator  was,  by  the  Union 
Arms  Company,  induced  to  believe  that  the  principal,  if  not  the 
only,  hindrance  to  the  resumption  and  performance  by  them  of 
their  contract  with  the  orator,  might  arise  from  their  being  de- 
prived of  the  use  of  the  property  at  Windsor,  contained  in  the 
conditional  sale,  and  for  the  purpose  of  obviating  this  objection, 
the  orator  required  the  Union  Arms  Company  to  procure  some 
modification  of  the  contract,  by  means  of  which  they  might  be 
secured  the  right  to  use  the  property,  and  resume  and  continue 
deliveries  of  rifles  under  their  contract  with  the  orator,  without 
interruption  from  the  State  Bank  and  Sanderson  Brothers  &  Co. 
To  this  end,  the  supplementary  agreement  between  the  Union  Anns 
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Company  and  these  defendants,  of  October  19th,  1857,  was  en- 
tered into,  by  which  the  contract  of  September  2l8t  was  modified 
in  several  essential  particulars.  The  agreement  of  October  19th, 
1857,  secured  to  the  Union  Arms  Company  the  right  to  use  the 
property  at  Windsor  for  the  purpose  of  resuming  and  continuing 
the  manufacture  and  deliveries  of  rifles  under  their  contract  with 
the  orator,  so  long  as  they  should  keep  their  several  agreements 
in  the  premises.  This  agreement  did  not  make  the  notes  of  the 
Union  Arms  Company  to  the  State  Bank  and  Sanderson  Brothers 
payable  by  installments  ;  they  still  remained  payable  on  demand. 
But  the  provisions  of  the  contract  of  October  19th,  do  constitute 
an  agreement  that  the  payments  arising  from  such  collateral  secu- 
rity should  be  made  from  time  to  time,  when  the  rifles  were  deliv- 
ered, and  that  the  State  Bank  and  Sanderson  Brothers  &  Co. 
should  not,  in  the  collection  of  the  notes  according  to  their  tenor, 
pursue  or  interfere  with  the  property  in  question,  unless  the  Union 
Arms  Company  failed  to  perform  the  agreements  under  which 
they  were,  permitted  to  use  the  aforesaid  property. 

This  leads  us  to  consider  whether  the  Union  Arms  Company 
did  so  far  fail  to  perform  their  agreements  of  Sept.  2lHt  and  Oct. 
19th,  1857,  as  to  authorize  or  justify  the  State  Bank  and  Sander- 
son Brothers  &  Co.  in  taking  the  property  in  the  manner  disclosed 
by  the  proofs  in  the  case.  It  appears  that,  on  or  about  the  1st  of 
November,  1857,  the  work  of  manufacturing  the  rifles,  under  the 
contract  of  the  Union  Arms  Company  with  the  orator,  was  com- 
menced in  the  name  of  the  Union  Arms  Company,  but  it  soon  be- 
came apparent  that  they  had  no  adequate  means  for  carrying  on 
the  work;  and  it  was  prosecuted  principally  with  the  means  and  at 
the  expense  of  the  State  Bank  and  Sanderson  Brothers  &  Co., 
until  the  8d  of  April,  1858  From  the  time  the  work  commenced, 
to  the  3d  of  April,  the  disbursements  of  the  State  Bank  and  San- 
derson Brothers  &  Co.  for  laborers  and  mechanics,  for  stock  and 
other  necessary  expenses  in  the  prosecution  of  the  work,  and  for 
payments  of  debt,  which  the  Union  Arras  Company  agreed,  but 
failed,  to  pay,  and  the  receipts  of  the  State  Bank  and  Sanderson 
Brothers  &,  Co.  were  as  follows,  viz. :  Their  disUursements  in  the 
month  of  November,  1857,  were  f  2,811.58,  during  which  month 
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they  received  nothing  to  apply  towards  their  disbursements,  nor 
on  their  notes.  In  December,  their  disbursements  were  $9,2 1 5.77, 
and  their  receipts  were  $8,838.89  ;  excess  of  disbursements  over 
their  receipts  to  January  1st,  1858,  $3,188.46.  In  the  month  of 
January,  1858,  their  disbursements  were  $11,269.34,  and  their 
receipts  were  $13,299.44 ;  excess  of  disbursements  over  receipts 
to  February  1st,  1858,  $1,158.36.  In  the  month  of  February, 
1858,  their  disbursements  were  $11,162.18,  and  their  receipts 
$10,701.22 ;  excess  of  disbursements  over  receipts  to  March  1, 
1858,  $1,619.32.  In  the  month  of  March,  185i^,  their  disburse- 
ments were  $15,602.71,  and  their  receipts  $4,398.89  ;  excess  of 
disbursements  over  receipts  to  April  1st,  1858,  $12,823.14.  From 
April  Ist  to  April  3d,  inclusive,  their  disbursements  were  $7,820.- 
07,  and  their  receipts  were  $5,291.00 ;  excess  of  disbursements 
over  receipts  on  the  3d  of  April,  1858,  when  the  work  stopped, 
$15,352.21. 

It  is  established  by  satisfactory  proof,  that  on  the  3d  day  of 
April,  1858,  at  the  time  the  State  Bank  and  Sandersoa  -Brothers 
&  Go.  took  possession  of  the  property,  the  notes  executed  to  them 
by  the  Union  Arms  Company,  remained  wholly  unpaid.  But  it  is 
claimed  by  the  orator  that  the  State  Bank  and  Sanderson  Brothers 
A  Co.  reserved  to  themselves  the  right  only,  *'  to  stop  all  use  and 
sales  of  the  property  by  the  Union  Arms  Company  on  the  first,  or 
any  subsequent  violation  of  their  agreement,  touching  the  sales 
and  proceeds  thereof,"  and  the  orator  insists  that  inasmuch  as  the 
State  Bank  and  Sanderson  Brothers  &  Co.  had  received  the  entire 
proceeds  of  the  sales  and  transfers  of  the  property,  the  Union 
Arms  Company,  at  the  time  they  were  deprived  of  the  property, 
had  not  broken  their  contract,  and  that  the  assumption  of  the 
property  by  these  defendants,  was  wrongful.  We  understand  this 
position  of  the  orator  is,  that  the  agreement  of  Oct.  19th  contains 
no  condition,  express  or  implied,  upon  the  performance  of  which  by 
the  Union  Arms  Company  their  right  to  use  the  property  depended, 
except  that  ''  touching  the  sales  and  proceeds  thereof"  ;  and  in 
order  to  determine  whether  this  conclusion  should  be  admitted, 
some  further  cooi^ideration  of  the  agreement  becomes  necessary. 
The  agreement  of  October  19th  contains,  among  other  things,  the 
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following  stipulations,  viz.,  '^  That  the  Union  Arms  Company  may 
go  forward  and  use  the  machinery,  stock,  and  tools,  bought  of  the 
sheriff  of  Windsor,  Vt.,  by  the  party  of  the  first  part  (the  State 
Bank  and  Sanderson  Brothers  &  Co.),  August  20th,  1857,  and 
may  forward  from  Windsor  to  Hartford,  and  make  up  and  deliver 
to  the  purchasers  thereof,  any  portions  of  such  stock,  from  time 
to  time,  as  the  same  shall  be  manufactured  and  ready  for  delivery 
— provided  all  sales  of  such  property  are  made  by  said  Union 
Arms  Company  with  the  consent  of  the  agent  of  said  party  of  the 
first  part,  and  the  proceeds  thereof  are  paid  to  him  according  to 
the  contract  signed  by  the  said  party  of  the  first  part,  bearing 
date  Sept.  21st,  1857,  to  which  this  is  annexed  ;  the  Stale  Bank 
and  Sanderson  Brothers  ^  Co,  reserving  to  themselves  the  right  to 
stop  all  use  and  sales  of  said  property  by  said  Union  Arms  Com- 
pany^ on  the  firsts  or  any  siibsequenty  violation  of  the  said  agree- 
ment, touching  the  said  sales  *and proceeds  thereof  Also,  all  rifles 
accepted  by  the  war  department  of  the  British  government  may 
be  delivered  to  said  government  without  consent  of  said  agent ; 
provided  said  proceeds  are  all  paid  over  to  said  agent  for  said 
State  Bank  and  Sanderson  Brothers  &  Co."  This  agreement  con- 
tains a  further  stipulation,  '^  that  all  proceeds  of  sales  of  any  of 
said  property  shall  be  paid  over  to  the  agent  of  the  State  Bank 
and  Sanderson  Brothers  &  Co  "  It  should  be  observed  that,  at 
the  time  this  agreement  was  made,  the  Union  Arms  Company  had 
assumed  the  contract  of  the  Bobbins  &  Lawrence  Company  for  the 
manufacture  of  the  25,000  rifles,  and  had  agreed  with  Fox,  Hen- 
derson &  Co.  that  the  Union  Arms  Company  would  pay  all  claims, 
or  otherwise  compromise  and  settle,  on  or  before  the  1st  of  Octo- 
ber, 1857,  with  all  persons  whomsoever  holding  liens,  charges,  or 
attachments,  on  the  property  (except  mortgages),  so  as  to  acquire 
and  retain  full  and  undisturbed  possession  of  the  premises  whereon 
the  manufacture  had  been  carried  on,  and  of  the  machinery,  stock 
in  trade,  and  tools,  necessary  to  the  carrying  on  thereof,  in  order 
to  the  fulfillment  by  them,  the  Union  Arms  Company,  of  their  con- 
tract with  Fox,  Henderson  &  Co. 

The  Union  Arms  Company  had  failed  to  make  any  compromise 
or  settlement,  or  to  acquire  possession  of  the  property ;  and  by 
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their  supplementary  agreement  with  the  orator,  of  October  t9th, 
1857,  the  time  within  which  they  should  acquire  the  possession  of 
the  property,  and  commence  the  manufacture  and  delivery  of 
rifles,  under  their  contract  with  him,  was  extended  two  weeks  from 
the  date  of  the  aforesaid  supplementary  agreement.  The  con- 
tracts  thus  assumed  by  the  Union  Arms  Compary,  required  them  to 
manufacture,  and  deliver  to  the  orator,  800  rifles  per  month,  in 
and  for  the  months  of  October,  November,  and  December,  1857, 
and  January,  1858,  and  to  make  deliveries  of  1000  rifles  per 
month,  for  every  month  thereafter,  while  the  aforesaid  contracts 
should  be  pending ;  the  same  to  be  the  least  amount  of  deliveries 
per  month  ;  which  contracts  were  in  full  force  at  the  time  of  the 
making  of  the  agreement  between  the  Union  Arms  Company  and 
these  defendants,  October  19th,  1857.  No  question  is  made  bat 
that  the  agreement  between  the  Union  Arms  Company  and  the 
orator,  and  the  agreement  between  th%  Union  Arms  Company  and 
the  State  Bank  and  Sanderson  Brothers  &  Co.,  were  made  in  good 
faith,  and  with  the  expectation  that  they  would  be  strictly  ob- 
served and  performed.  What,  then,  did  the  Union  Arms  Com- 
pany, the  State  Bank,  and  Sanderson  Brothers  &  Co.,  intend  and 
understand  by  the  stipulation  or  clause  in  their  agreement  of  Oc- 
tober 19th,  which  allowed  the  Union  Arms  Company  to  go  for- 
ward and  use  the  machinery^  stocky  and  tools  f  Considering  this 
stipulation  or  clause,  in  connection  with  other  stipulations  in  the 
agreement,  in  the  light  of  surrounding  circumstances,  and  with  a 
view  to  the  obvious  and  admitted  intention  and  understanding  of 
the  parties,  we  think  the  right  of  the  Union  Arms  company  ^^to 
go  forward  and  use  the  machinery,  stock,  and  tools,"  or  to  re* 
tain  the  possession  of  the  same,  depended  upon  an  implied  condi- 
tion that  they  would  go  forward  and  use  them,  and  manufacture 
and  deliver  rifles,  within  the  respective  times  stipulated  in  their 
contract  with  the  orator.  It  is  evident  that  the  Union  Arms 
Company  was  allowed  to  use  the  property,  with  the  understanding, 
and  upon  condition,  they  would  perform  their  contract  with  the 
orator,  and  not  in  view  of  profits  which  might  arise  from  the 
manufacture  of  other  work.  The  magnitude  of  the  work  which 
the  Union  Arms  Company  had  engaged  to  perform,  and  the  short- 
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Dess  of  the  time  in  which  it  was  to  be  completed,  forbid  the  idea 
that  the  agreement  was  entered  into  with  much,  if  any,  reference 
to  the  use  of  the  property  for  ordinary  custom  work,  or  in  view 
of  proceeds  which  could  be  realized  therefrom  to  the  State  Bank 
and  Sanderson  Brothers  &  Co.  If  the  Union  Arms  Company  had 
been  able  to  furnish,  and  had  furnished,  the  means  for  prosecuting 
'  the  work,  without  the  aid  of  the  State  Bank  and  Sanderson 
Brothers  &  Co.,  and  had  manufactured  and  delivered  the  number 
of  rifles  each  month  they  stipulated  to  manufacture  and  deliver, 
the  proceeds  thereof,  which  would  have  been  realized  by  these 
defendants,  prior  to  the  1st  of  June,  1858,  would  have  paid  the 
notes  to  the  State  Bank  and  Sanderson  Brothers  &  Cq  ,  and  have 
redeemed  the  property. 

The  gross  proceeds  of  the  sales  and  transfers,  from  the  time 
the  work  commenced  to  the  3d  of  April,  1858,  were  nearly  equal 
to  the  amount  of  the  notes  to  the  State  Bank  and  Sanderson 
Brothers  &  Co. ;  but  those  proceeds,  together  with  a  large  sum  in 
addition,  were  necessary  to  re-imburse  the  State  Bank  and  Sander- 
son Brothers  &  Co.,  for  money  paid  out,  and  for  liabilites  in 
curred,  by  them,  in  the  manufacture  of  the  rifles.  The  proofs 
clearly  establish  the  fact,  that  the  Union  Arms  Company  did  not 
go  forward  and  use  the  property  within  the  meaning  of  their 
agreement  with  the  State  Bank  and  Sanderson  Brothers  &  Co. 
of  October  19th,  bat,  on  the  contrary,  wholly  neglected  to  pro- 
vide means  for  prosecuting  the  work,  and  relied  upon  the  State 
Bank  and  Sanderson  Brothers  &  Co.  for  means,  which  they  had 
not  promised,  and  were  under  no  obliications  to  furnish. 

The  evidence  leaves  no  doubt  that  the  State  Bank  and  Sander- 
son Brothers  &  Co.  acted  in  good  faith  in  their  efibrts  to  aid  the 
Union  Arms  Company  in  performing  their  contract  with  the  ora- 
tor. It  appears  that,  so  long  as  the  price  of  the  rifles  continued 
equal  to  the  cost  of  manufacture,  the  Union  Arms  Company  was 
allowed  the  advantage  of  the  contract,  notwithstanding  they  did 
not  furnish  the  means,  nor  prosecute  the  work,  according  to  the 
agreement  and  understanding  of  the  parties.  But  when  the  price 
of  the  rifles  was  reduced  below  the  cost  of  manufacture,  the  State 
Bank  and  Sanderson  Brothers  &  Co.  did  not  deem  it  for  their  in- 
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terest  tomake  further  inyestments,  in  order  to  the  performance  of 
a  contract,  in  respect  to  which  they  had  incurred  no  legal  or 
moral  obligation,  nor  to  allow  the  Union  Arms  Company  to  make 
further  use  of  the  property  at  a  loss  to  these  defendants. 

It  is  further  claimed  by  the  orator  that,  under  the  supplemen- 
tary agreements  of  October  19th,  1857,  he  acquired  such  interest 
in  the  possession  and  use  of  the  property  by  the  Union  Arms 
Company,  as  to  entitle  him  to  require  that  the  defendants  should 
absolutely  refrain  from  any  interruption  of  the  performance  of 
the  contracts  by  the  Union  Arms  Company,  except  for  the  single 
cause  stated  in  the  defendants'  agreement;  and  it  is  further 
claimed  by^he  orator,  that  he  was,  by  reason  of  the  defendants' 
agreement,  induced  to  yield  rights  and  grant  privileges  to  which 
he  would  not  otherwise  have  consented.  It  is  clear  that  there  is 
no  privity  of  contract  between  the  orator  and  these  defendants. 
How  far  the  orator  was  induced  to  yield  rights  or  grant  privi- 
leges to  the  Union  Arms  Company,  by  reason  of  their  agreement 
with  the  State  Bank  and  Sanderson  Brothers  &  Co.,  does  not  ap- 
pear ;  and,  under  the  circumstances,  is  not  important  in  deciding 
the  case.  The  orator  had  full  knowledge  of  the  circumstances 
under  which  that  agreement  was  entered  into,  and  of  its  provis- 
ions. The  presumption  is,  that  the  orator  duly  considered  the 
provisions  of  the  agreement,  their  advantages  and  disadvantages 
to  the  Union  Arms  company,  in  deciding  how  far  that  agreement 
would  enable  the  Union  Arms  Company  to  perform  their  contracts 
with  the  orator.  There  is  nothing  in  the  agreement  calculated  to 
deceive  or  mislead  the  orator  in  respect  to  any  contract  he  might 
have  desired  to  make  with  the  Union  Arms  Company.  It  ex- 
pressly provides,  that  all  the  proceeds  of  the  sales  and  transfers 
should  be  paid  to  the  State  Bank  and  Sanderson  Brothers  &  Co., 
and  the  Union  Arms  company  could  not,  by  the  terms  of  this 
agreement,  appropriate  any  portion  of  them  for  the  payment  of 
laborers,  mechanics,  or  stock,  nor  for  any  purpose  except  that 
named  in  the  agreement.  The  orator  must  have  understood  that 
the  Union  Arms  Company  would,  under  that  agreement,  be  re- 
quired to  furnish  the  means  for  prosecuting  the  work,  which 
would  require  a  large  and  available  capital ;  and,  in  respect  to 
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the  ability  of  the  Union  Arms  Company  to  furnish  it,  the  orator 
took  the  risk,  at  least  to  the  extent  of  his  contract  with  th'Sem. 
The*  orator  did  not  guaranty  that  the  Union  Arms  Company  should 
furnish  the  means  for  manufacturing  the  rifles ;  nor  did  he  furnish 
security  to  the  defendants  for  the  payment  of  the  rifles.  The  de- 
fendants did  not  guaranty  that  the  Union  Arms  Company  should 
perform  their  contract  with  the  orator,  nor  agree  to  furnish  capi- 
tal for  that  purpose ;  and  upon  what  principle  of  law  or  equity 
it  can  be  claimed  that  the  consent  of  the  orator  was  necessary,  to 
entitle  the  defendants  to  take  advantage  of  the  breach  by  the 
Union  Arms  Company,  of  their  agreement  with  the  defendants,  is 
not  shown.  We  assume  that  the  orator,  in  the  making  of  his 
contract  with  the  Union  Arms  Company,  regarded  the  defendants' 
agreement  with  them,  as  subject  to  the  conditions  therein  ex- 
pressed and  implied,  and  liable  to  become  forfeited  by  reason  of 
non-performance  by  the  Union  Arms  Company ;  and  it  is  obvious 
that  the  State  Bank  and  Sanderson  Brothers  &  Co.  cannot  be  af- 
fected, or  in  any  manner  predjudiced,  by  reason  of  any  import- 
ance which  the  orator  attached  to  the  agreement,  not  justified  by 
its  provisions.  It  appears  that,  during  the  time  in  which  the 
manufacture  of  the  rifles  was  carried  on  in  the  name  of  the  Union 
Arms  Company,  the  State  Bank  and  Sanderson  Brothers  &  Co., 
in  order  to  protect  their  interests,  furnished  all,  or  nearly  all,  the 
means  for  prosecuting  the  work ;  and,  in  view  of  its  ultimate 
completion  by  the  Union  Arms  Company,  a  large  amount  of  stock, 
necessary  for  manufacturing  the  rifles,  was  purchased  by  the 
State  Bank  and  Sanderson  Brothers  &  Co.,  which  remained  on 
hand  at  the  time  the  price  of  the  rifles  was  reduced  below  the 
cost  of  manufacture ;  in  the  disposition  of  which  stock,  the  State 
Bank  and  Sanderson  Brothers  &  Co.  were  liable  to  sustain 
damage;  and  we  think  it  would  be  unjust  to  require  them  to 
su.stain  the  loss  resulting  from  the  breach  of  a  contract  to  which 
they  were  neither  a  party  nor  privy. 

It  is  conceded  by  the  orator  that  the  Union  Arms  Company 

relied  principally  upon  the  performance  by  them  of  their  contract 

with  him,  and  upon  the  proceeds  of  the  rifles,  for  making  payment 

to  the  State  Bank  and  Sanderson  Brothers  &  Co.,  of  their  claims, 
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and  the  fact  is  conclusively  established  that  the  Union  Anns  Com- 
pany had  no  other  means,  nor  does  it  appear  that  they  expected 
to  be  able  to  obtain  other  jmeans,  for  making  such  payment.    ' 

The  correctness  of  the  views  entertained  by  the  court,  and 
herein  expressed,  in  respect  to  the  interpretation  and  meaning  of 
the  agreement  between  the  Union  Arms  Company  and  these  de- 
fendants, of  October  19th,  1867,  may  be  illustrated  by  consider- 
ing some  of  the  consequences  which  would  be  likely  to  result  from 
a  different  rule.  Suppose  the  Union  Arms  Company  to  have  com- 
menced the  use  of  the  property  under  their  agreement  with  the 
defendants,  and  the  work  of  manufacturing  the  rifles  under  their 
agreement  with  the  orator,  and  to  have  furnished  the  means  and 
manufactured  twenty-five  rifles  per  month,  or  other  work  equiva- 
lent, and  the  proceeds  of  the  sales  to  have  been  received  by  the 
State  Bank  and  Sanderson  Brothers  &  Co.,  which  would  not  pay 
the  annual  interest  on  their  debts ;  no  one,  we  think,  would  insist 
that  such  limited  use  of  the  property  would  constitute  a  perform- 
ance by  the  Union  Arms  Company  of  their  contract  with  these 
defendants  ;  nor  would  it  be  contended  that  the  language  of  the 
agreement  required  an  interpretation  which  might  render  it  nec- 
essary to  keep  the  agreement  on  foot  during  the  natural  lives  of 
the  parties.  If  it  be  true,  as  claimed  by  the  orator,  that  the  State 
Bank  and  Sanderson  Brothers  &  Co.  had  no  right  '^  to  stop  the 
use  and  sales  of  the  property  "  by  the  Union  Arms  Company,  ex- 
cept for  violation  by  them  of  their  agreement  ^'  touching  the  sales 
and  proceeds  thereof,"  how  would  the  matter  stand  if  the  Union 
Arms  Company  had  manufactured  only  one  rifle  per  month,  and 
allowed  the  defendants  to  direct  the  sale  and  receive  the  proceeds 
thereof ;  would  it  be  claimed  that  such  use  of  the  property  would 
constitute  a  performance  of  the  stipulation  which  allowed  the 
Union  Arms  Company  *^  to  go  forward  and  use  the  property  and 
manufacture  rifles  "?  Clearly  not.  But  it  might  be  said  that  the 
Union  Arms  Company  would  not,  in  either  of  the  cases  supposed, 
be  at  liberty  to  retain  the  property  beyond  the  time  limited  for 
the  performance  of  their  contract  with  the  orator.  However  this 
might  be  if  the  orator  did  not  extend  the  time  of  its  performance, 
the  proposition  of  the  orator  is  none  the  less  unsound,  for  neither 
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parly  could,  under  such  rule  of  interpretation,  derive  any  benefit 
from  the  proyisiCns  of  the  agreement.  Suppose  the  Union  Arms 
Company  had  taken  possession  of  the  property,  but  failed  to  man- 
ufacture any  rifles  or  other  work  from  which  these  defendants 
could  derive  any  proceeds  in  payment  of  the  notes,  would  such 
use  or  non-user  of  the  property  constitute  a  going  forward  with 
the  work  by  the  Union  Arms  Company,  and  a  performance  of 
their  contract  with  the  defendants  ?  Most  certainly  not ;  and  this 
is  substantially  what  the  Union  Arms  Company  did,  or  failed  to 
do,  or  in  other  words,  the  Union  Arms  Company,  from  the  time 
the  work  commenced  to  the  8d  of  April,  1858,  and  thereafter, 
wholly  failed  to  furnish  means  and  go  forward  and  use  the  prop- 
erty, under  circumstances  which  would  enable  the  defendants  to 
apply  the  proceeds  of  sales  upon  their  notes,  as  contemplated  by 
their  agreement ;  but,  on  the  contrary,  the  failure  of  that  company 
to  perform  their  agreement,  largely  increased  their  indebtedness  to 
the  defendants. 

The  bankruptcy  of  the  Union  Arms  Company,  from  the  time 
the  work  commenced,  and  their  total  inability  to  perform  their 
contract  with  the  orator,  are  fully  established  by  the  evidence. 
Their  neglect,  from  the  beginning,  to  furnish  the  necessary 
capital  with  which  to  carry  on  the  business,  is  not  accounted 
for,  nor  has  any  attempt  been  made  to  account  for  it,  except  on 
the  ground  of  their  bankruptcy. 

The  letter  of  the  president  of  the  Union  Arms  Company,  under 
date  of  March  30,  1858,  in  which  that  company  solicited  of  the 
orator  an  extension  of  the  order  originally  given  to  the  Bobbins  & 
Lawrence  Company,  contains  unmistakable  evidence  of  the  inabil- 
ity of  the  company  to  perform  the  existing  contract,  and  of  their  de- 
termination to  make  no  further  effort  to  perform  it,  except  upon  the 
condition  suggested.  The  Union  Arms  Company  in  that  letter  say 
that,  ^^  satisfactory  as  the  progress  thus  made  has  been,  the  direc- 
tors of  the  Union  Arms  Company  cannot  conceal  from  themselves 
that,  with  all  their  efforts,  difficulties  are  likely  to  arrive  in  the 
further  prosecution  of  the  work,  by  reason  of  the  augmented  scale 
of  deductions  to  take  place  agreeably  to  contract.  Hitherto  the 
stipulated  rate  has  allowed  them  a  cash  receipt  on  each  rifle  de  • 
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livered,  of  about  $9.00  ;  under  the  scale  about  to  come  into  opera- 
tion, they  will  receive  only  between  five  and  six  dollars  per  arm. 
The  cash  received,  at  this  diminished  rate,  will  not  suffice  to  pro- 
vide for  current  expenses  of  workmen,  and  v^sort  must  now  be 
had  to  raise  money  from  stockholders  of  the  Union  Arms  Com- 
pany for  that  purpose,  this  money  going  in  effect  to  repay  advan- 
ces made  to  the  Bobbins  &  Lawrence  Company  before  their  fail- 
ure, and  of  which  the ,  Union  Arms  Company  have,  in  the  further 
prosecution  of  the  work,  no  practical  benefit.  This  state  of  things, 
will  necessarily  render  the  working  out  of  the  contract  a  matter 
not  merely  unprofitable,  but  productive  of  actual  pecuniary  loss 
to  that  body.  You  will  therefore  see  at  once  how  this  fact  must 
necessarily  bear  upon  any  application  made  by  the  directors  to 
the  stockholders,  who  for  the  most  part  hold  paid  up  shares  allot- 
ted in  satisfaction  of  debts  against  the  Bobbins  &  Lawrence  Com- 
pany, to  provide  the  further  capital  which  will  now  be  necessary, 
and  how  difficult,  if  not  impossible,  that  task  must  be,  at  a  time 
when  the  investment  of  capital  in  similar  undertakings  has  lately 
received,  and  still  experiences,  so  severe  a  check." 

It  was  urged  by  the  orator's  counsel  on  the  argument  of  the 
case,  that  there  was  not  in  fact  any  such  pecuniary  inability  on  the 
part  of  the  Union  Arms  Company  to  carry  out  their  contract,  as 
has  been  relied  upon  by  the  defendants  as  their  jussification  for 
assuming  the  possession  and  absolute  disposition  of  the  property 
at  the  time  they  so  interfered.  In  support  of  this  proposition,  our 
attention  has  been  called  to  the  property  acquired  by  the  Union 
Arms  Company  prior  to  the  8d  of  April,  1868,  and  to  property 
owned  by  them,  or  in  which  they  had  an  interest,  from  the  3d  of 
April  to  the  time  of  the  orator.'s  attachment.  Without  stopping 
to  inquire  what  the  Union  Arms  Company  might  have  done  if 
their  property  had  been  free  from  incumbrance,  and  available  and 
sufficient  for  the  prosecution  and  completion  of  the  work,  we  deem 
it  sufficient  to  say,  upon  this  point,  that  their  property  was,  by 
their  own  free  act,  encumbered  to  such  extent  that  they  had  no 
power  to  control  it  as  against  these  defendants,  and  it  is  not  shown 
or  even  claimed  by  the  orator  that  the  Union  Arms  Company  had, 
independent  of  the  right  of  the  defendants,  any  adequate  aii4 
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available  capital  for  the  prosecution  of  the  work.  It  is  fally 
established  by  the  testimony  of  Gutter,  Bobbins,  and  others,  that 
the  Union  Arms  Company  could,  in  the  further  prosecution  of  the 
work,  derive  no  practical  benefit,  that  they  could  not  go  on  with 
the  work,  and  that  they  did  not  desire  to  involve  themselves  or 
their  friends  any  deeper  in  debt,  by  further  efibrt  to  perform  a 
second-hand  and  worthless  contract — a  contract  which  had  become 
worthless  in  consequence  of  advances  made  to,  and  received  by, 
the  Bobbins  &  Lawrence  Company. 

It  is  not  shown  or  claimed  that  the  Union  Arms  Company  were 
in  any  manner  discharged  or  released  from  their  obligation  to  fur- 
nish capital  and  go  forward  with  the  work,  nor  were  they,  prior 
to  the  3d  of  April,  1858,  in  any  way  or  manner  interrupted  by 
the  defendants  in  the  use  of  the  property.  The  circumstances  un- 
der which  the  defendants  permitted  or  suffered  the  Union  Arms 
Company  to  retain  the  nominal  use  of  the  property,  aDd  the  work 
to  continue  in  their  name  to  April  8d,  1858,  constitute  no  valid 
answer  or  ground  of  defence  to  the  alleged  breach  of  their  con- 
tract. 

The  neglect  of  the  Union  Arms  Company,  for  so  long  a  period 
of  time,  to  provide  the  necessary  capital  for  prosecuting  the  work, 
in  consequence  of  which  the  State  Bank  and  Sanderson  Brothers 
A  Co.  were  compelfbd  to  furnish  the  means,  or  perhaps  sustain  a 
greater  loss,  thereby  rendering  it  necessary,  and  giving  the  right, 
to  apply  the  proceeds  of  sales  and  transfers  in  a  manner  and  for 
purposes  not  contemplated  by  the  terms  of  the  agreements  of  Sept. 
21st  and  Oct.  19th,  1857,  was,  on  the  part  of  the  Union  Arms 
Company,  a  breach  of  their  agreements  with  the  defendants,  which 
gave  the  defendants  the  right  to  take  the  exclusive  possession  of 
the  property,  and  to  dispose  of  it  for  the  purposes  for  which  it 
was  encumbered.  We  think  it  is  quite  clear  that  the  Union  Arms 
Company  consented  that  these  defendants  should  take  possession 
of  the  property.  The  causes  of  the  failure  of  the  Union  Arms 
Company  to  commence  the  work,  as  contemplated  by  their  agree- 
ment; their  inability  before  and  on  the  8d  day  of  April,  1858,  to 
continue  the  work  ;  the  fact  that,  in  the  further  prosecution  of  the 
work,  they  could  derive  no  practical  benefit,  but  would  incur  great 
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pecuniary  loss ;  the  claims  of  the  defendants  on  the  property ;  the 
taking  possession  thereof  by  them  under  their  title,  and  without 
objection  from  the  Union  Arms  Company  ;  the  exclusive  use  and 
disposition  of  the  property  by  the  defendants,  within  the  knowl- 
edge of,  and  without  objection  from,  the  Union  Arms  Company ; 
leave  no  doubt  in  respect  to  this  question. 

Nor  are  the  defendants  tortfeasors  as  regards  the  non-delivery 
of  the  first  class  guns  to  the  British  government.  The  relation 
of  the  Union  Arms  Company  and  these  defendants,  was  that  of 
debtor  and  creditor  ;  the  interest  of  the  latter  in  the  contract  be- 
tween the  orator  and  the  Union  Arms  Company,  was  such  as  usu- 
ally exists  and  is  manifested  by  the  creditor  in  the  successful  pros- 
ecution of  an  enterprise  by  his  debtor,  which  may  afford  means  for 
payment.  The  interests  of  the  defendants,  and  the  protection  of 
those  interests,  might  have  required  them  to  furnish  funds  for  the 
prosecution  of  the  work,  so  long  as  the  price  of  the  rifles  would  jus- 
tify the  belief  that  they  should  be  able  to  reimburse  themselves  for 
such  expenditures  and  also  obtain  some  part  of  their  notes.  The 
act  of  the  defendants  in  the  furnishing  o^  the  funds,  was  volun- 
tary, so  far  as  it  related  to  the  orator ;  and  as  to  the  Union  Arms 
Company,  it  became  necessary,  in  consequence  of  their  bankruptcy 
and  their  breach  of  contract.  But  there  is  no  evidence  in  the 
case  that  the  defendants  undertook  to  carry  on*the  contract  of  the 
Union  Arms  Company,  or  that  the  defendants  incurred  any  liabil- 
ity in  respect  to  the  delivery  or  non-delivery  of  arms  to  the  British 
government. 

The  bill  alleges  that  the  State  Bank  and  Sanderson  Brothers  A 
Co.,  in  addition  to  the  machinery,  stock,  and  other  property  pur- 
chased by  them  at  the  sheriff's  sale,  and  by  them  held  under  the 
contracts  of  Sept.  21st  and  October  19th,  1857,  had  and  still  hold 
large  amounts  of  personal  property  and  securities,  or  the  avails 
thereof,  which  they  received  from  the  Robbins  &  Lawrence  Com- 
pany, or  from  Bobbins  &  Lawrence,  previous  to  the  sheriff's  sale, 
as  collateral  security  for  the  debts  severally  due  to  them  from  the 
Robbins  &  Lawrence  Co.,  for  which  they  ought  to  account  towards 
the  amount  due  them  upon  the  notes  executed  to  them  by  the  Un- 
ion  Arms  Company,  before  the  application  thereon  of  any  part  of 
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the  avails  of  the  stock,  machinerj,  and  other  property  mentioned 
in  the  contracts  of  Sept.  2l8t  and  October  19th,  1857. 

The  State  Bank,  in  their  answer,  deny  that  they  have  in  their 
possession  any  personal  property  or  other  security,  or  the  avails 
thereof,  to  hold  for  any  purpose,  received  from  the  Bobbins  & 
Lawrence  Company,  or  from  Bobbins  &  Lawrence,  before  or  since 
the  sheriff's  sale,  excepting  that,  before  the  sheriff  sale,  the  Bob- 
bins &  Lawrence  Oompany  delivered  to  the  State  Bank  200  Minie 
rifles  of  the  second  class,  which,  when  sold,  to  the  extent  of  the 
avails  thereof,  the  State  Bank  offer  to  apply  on  their  debt. 

The  defendants,  Sanderson  Brothers  &  Co.,  deny  that  they,  or 
either  of  them,  hold,  in  addition  to  the  property  bid  off  at  the 
sheriff's  sale,  any  personal  property  or  securities  which  they  re* 
ceived  from  the  Bobbins  &  Lawrence  Company,  or  from  Bobbins 
A  Lawrence,  prior  to  the  sheriff's  sale,  or  at  any  other  time,  as 
collateral  security  for  their  debt  against  the  bobbins  &  Lawrence 
Company,  or  for  any  other  purpose,  excepting  the  worthless  draft 
mentioned  in  their  answer,  and  a  box  of  20  rifles  received  of  the 
Bobbins  &  Lawrence  Company,  which  these  defendants  allege 
were  of  little  or  no  value,  and  which  were  sent  back  to  Windsor, 
and  mingled  with  the  property  there.  They  also  admit  the 
receipt  of  9128,  on  the  20th  of  Nov.  1857,  for  a  box  of  pistols 
sold  by  them,  and  which  were  received  from  the  Bobbins  &  Law- 
rence Company  prior  to  the  sheriff's  sale ;  and  excepting  as  herein 
before  mentioned,  they  deny  that  they,  or  either  of  them,  ever 
received  from  the  Bobbins  &  Lawrence  Company,  or  from  Bob- 
bins &  Lawrence,  any  thing  as  security  for,  or  to  apply  towards, 
their  debt  against  the  Bobbins  &  Lawrence  Company,  or  in  any 
other  way,  that  was  not  applied  upon  their  debt,  and  fully  ac- 
counted for  before  the  rendition  of  their  judgment  against  the 
Bobbins  &  Lawrence  Company. 

It  does  not  appear  that  the  defendants  hold  any  property,  or 
that  they,  or  either  of  them,  received  any  collateral  security  from 
the  Bobbins  &  Lawrence  Company,  or  from  Bobbins  &  Lawrence, 
which  should  apply  on  their  debts  against  the  Union  Arms  Com- 
pany, excepting  the  items  admitted  in  their  answers. 
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It  appears  that  the  property  on  hand  on  the  8d  of  April,  1858, 
of  which  the  State  Bank  and  Sanderson  Brothers  <b  Co.,  on  that 
day,  took  the  exclasiye  possession,  consisted  of  property  origin- 
ally purchased  by  them,  of  property  which  had  i3een  purchased 
by  them  subsequent  to  the  original  purchase  and  prior  to  the  8d 
of  April,  1868,  and  of  such  property  of  the  Union  Arms  Com- 
pany as  had  been  intermingled  with  that  purchased  by  the  State 
Bank  and  Sanderson  Brothers  &  Go.  It  is  contended  by  the  ora- 
tor that  the  contract  of  September  2l8t,  1857,  gave  the  State 
Bank  and  Sanderson  Brothers  &  Co.  the  right  to  claim  the  entire 
avails  of  any  rifles  assembled  by  the  Union  Arms  Company  from 
parts  partly  existent  or  manufactured  at  Windsor,  and  partly  at 
Hartford,  under  the  contracts,  and  while  those  contracts  were  in 
the  course  of  performance  ;  but  it  is  claimed  by  the  orator  that 
the  contract  did  not  give  the  defendants  the  right  to  assume  pos- 
session themselves  of  any  part  of  the  materials  at  Hartford,  or  to 
enter  the  factory  there,  or  to  make  use  of  the  machinery,  or  to 
assemble  a  single  gan  at  the  Hartford  factory.  This  proposition 
of  the  orator  amounts  to  this, — ^that  so  long  as  the  Union  Arms 
Company  continued  in  the  performance  of  their  contracts  with  the 
defendantis,  the  defendants  had  a  right  to  all  the  proceeds  of  the 
property  at  Hartford,  as  well  as  at  Windsor,  but  when  the  Union 
Arms  Company  failed  to  perform  their  contract  with  the  defen- 
dants, then  the  defendants  lost,  not  only  this  right,  but  their  lien 
or  security  under  the  contracts,  on  the  property  so  intermingled. 
We  are  not  prepared  to  admit  the  orator's  conclusion,  for  it  would 
allow  the  Union  Arms  Company  to  take  advantage  of  th^ir  own 
wrong.  In  order  to  create  a  lien  in  favor  of  the  defendants  on 
the  property  of  the  Union  Arms  Company,  by  reason  of  the  inter- 
mixture in  pursuance  of  the  contracts  of  Sept.  21st  and  Oct.  19th, 
1857,  it  was  not  essential  whether  the  property  was  intermingled 
at  Windsor  or  Hartford,  or  at  both  places.  The  contract  of  Sept. 
21st,  in  express  terms,  provided  that  all  parts  of  guns  and  all 
materials  which  should  be  mingled  with  the  property  at  Windsor 
should,  as  to  the  sales  and  proceeds  thereof,  be  subject  to  the  pro- 
visions applied  to  the  property  at  Windsor  in  this  contract. 
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The  agreement  of  October  19th  authorized  the  Union  Arms 
Company  to  forward  from  Windsor  to  the  Hartford  factory,  any 
portions  of  the  stock  embraced  in  the  contract  of  September  21st ; 
and  it  appears  that,  prior  to  the  3d  of  April,  1858,  part  of  the 
property  parchased  by  the  defendants  previous  to  that' date,  was 
forwarded  from  Windsor  to  the  Hartford  factory,  and  part  of  it 
remained  at  the  Windsor  factory.  The  Union  Arms  Company 
had  at  both  factories,  prior  to,  and  on,  the  3d  of  April,  1858, 
some  parts  of  guns,  and  other  materials,  purchased  by  them  of 
the  Bobbins  &  Lawrence  Company ;  so  that,  on  the  3d  day  of 
April,  1868,  the  property  at  Windsor  and  at  Hartford  consisted 
of  property  purchased  by  the  defendants,  and  of  parts  of  guns 
and  other  materials  purchased  by  the  Union  Arms  Company,  and 
intermingled  with  the  defendants'  property  at  Hartford,  as  well  as 
at  Windsor ;  and  the  parts  of  guns  and  other  materials  of  the 
Union  Arms  Company  so  intermingled,  became  subject  to  the 
proTisions  of  the  contracts  of  September  21st  and  October  19th, 
1867.  From  this  determination  of  the  rights  of  the  State  Bank 
and  Sanderson  Brothers  &  Co.  in  the  property,  both  at  Windsor 
and  Hartford,  and  including  that  so  intermingled,  it  naturally 
follows  that  they  could  enter  the  factory  at  both  places,  and  take 
their  property ;  and  they  could,  with  the  consent  of  the  Union 
Arms  Company,  assemble  guns  at  the  Hartford  factory ;  but, 
whether  the  defendants,  with  or  without  the  consent  of  that  com- 
pany, entered  the  factory  at  Hartford,  and  made  use  of  the  ma- 
chinery, or  assembled  guns  at  that  factory,  is  wholly  immaterial 
so  far  as  relates  to  the  title  or  right  of  the  defendants  to  the 
property  in  question. 

It  appears  that  when  the  defendants  resumed  the  exclusive 
possession  of  the  property,  they  found  guns  in  all  stages  of  man- 
ufacture ;  and  they  soon  commenced  finishing  off  the  work  which 
remained  unfinished  at  the  time  the  Union  Arms  Company  sus- 
pended business.  On  the  17th  of  April,  1858,  the  business 
ceased  to  be  done,  even  in  form,  by,  or  in  the  name  of,  the  Union 
Arms  Company,  and  these  defendants  continued  the  manufacture 
of  guns  from  that  date  to  the  last  of  June,  1868,  without  any 
agency  or  interference  by  the  Union  Arms  Company.  During 
26 
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this  time  the  defendants  purchased  a  large  amount  of  new  mate- 
rials, which  went  into  the  manufacture,  and  were  deemed  neees- 
sary  in  order  to  close  the  business  in  such  manner  as  their  rela- 
tion to,  and  interest  in,  the  property,  and  the  rights  of  the  Uaion 
Arms  Company,  required.  No  part  of  the  property  furnished  by 
the  defendants  for  the  prosecution  of  the  work  was,  on  tbe 
principle  of  confusion  and  accession,  forfeited  on  the  part  of  the 
defendants.  The  intermingling  of  property  which  took  pluce 
prior  to  the  time  they  resumed  possession,  was  by  agreement ;  and 
the  intermingling  of  the  material  furnished  by  the  defendants  after 
they  resumed  possession,  was  necessary  in  order  to  complete  the 
work  previously  commenced.  The  new  materials  so  furnished  by 
the  defendants  after  they  resumed  possession,  became  subject  to 
the  -  provisions  of  the  contract  applicable  to  the  property  pre- 
vioasly  purchased  by  them.  The  general  title  to  all  the  property 
purchased  by  the  defendants  remained  in  them ;  and  they  became 
mortgagees  of  the  property  of  the  Union  Arms  Company,  inter- 
mingled in  pursuance  of  those  contracts.  Prior  to  the  orator's 
attachment,  his  relation  was  precisely  the  same  as  that  of  any 
other  creditor  of  the  Union  Arms  Company,  who  had -no  lien  upon 
the  property.  The  orator,  by  his  attachment  on  the  21st  of  June, 
1858,  acquired  the  right  to  assert  in  equity,  in  respect  to  so  much 
of  the  property  as  was  on  hand  at  that  date,  any  claim  which  the 
Union  Arms  Company  could  assert  to  it.  This  right  would  en- 
title him,  by  making  payment  or  tender  of  the  unpaid  purchase 
money,  and  of  the  expenditures  of  the  State  Bank  and  Sanderson 
Brothers  &  Co.,  to  stand  in  all  the  rights  of  that  company,  as 
between  them  and  these  defendants. 

The  State  Bank  and  Sanderson  Brothers  &  Co«,  prior  to  the 
orator's  attachment,  by  their  contracts  and  relation  with  the 
Union  Arms  Company,  and  by  reason  of  the  breach  of  those 
contracts  on  the  part  of  that  company,  had  acquired  the  right  to 
take  and  dispose  of  the  property  in  payment  of  their  claims. 
This  right  existed  at  the  time  of  the  aforesaid  attachment,  and 
the  State  Bank  and  Sanderson  Brothers,  in  the  exercise  of  the 
right,  had  resumed,  and  then  held,  the  exclusive  possession  of  the 
property.    Their  title  to  the  property,  and  their  interest  theireio. 
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authorized  them  to  dispose  of  it ;  and  prior  to,  and  at,  the  time 
of  the  attachment,  they  were  disposing  of  the  property  for  the 
purpose  of  reimbursing  themselves  for  their  expenditures,  and  in 
payment  of  the  notes.  The  evidence  leaves  no  doubt  that  the 
acts  of  the  defendants  in  their  management  and  disposition  of  the 
property,  from  the  time  they  took  possession  of  it  to  the  time  of 
the  orator's  attachment  (June  21st,  1868),  were  consented  to  by 
the  Union  Arms  Company.  The  consent  of  that  company  was  not 
essential  to  the  exercise  by  the  defendants  of  their  right  to  take  or 
dispose  of  the  property,  but  the  consent  of  that  company  to  the 
acts  of  the  defendants  is  important  in  determining  the  interest  the 
Union  Arms  Company  had  in  the  property,  and  the  right  that 
company  could  assert  to  it  as  against  these  defendants,  at  the  time 
of  the  attachment.  The  defendants  having  managed  the  prop- 
erty, and  made  sales  thereof,  in  virtue  of  their  title  thereto,  and 
by  the  consent  of  the  Union  Arms  Company,  from  the  8d  of 
April  to  the  21st  of  June,  1858,  and  there  being  no  evidence  that 
their  management  or  disposition  of  the  property  up  to  that  date, 
was  fraudulent  as  against  the  rights  of  the  orator  as  a  creditor, 
prior  to  that  time,  we  proceed  to  consider  whether  the  defendants, 
in  the  management  and  disposition  of  the  property,  and  in  the 
collection  of  the  proceeds  thereof,  subsequent  to  the  orator's  at- 
tachment, acted  upon  those  just  and  equitable  principles  which 
are  applicable  to  the  case,  and  with  due  reference  to  the  rights 
of  the  respective  parties  interested  in  the  property.  These 
questions  arise  on  exceptions  to  the  master's  report.  The  orator 
insists  that  the  defendants  disposed  of  certain  portions  of  the 
property  without  giving  due  notice  of  the  time  and  place,  or  times 
and  places,  when  and  where  the  sales  would  be  made ;  but  we 
think  they  gave  all  the  notice  the  circumstances  of  the  case  re- 
quired. It  appears  that  the  defendants  sought  for  purchasers, 
corresponded  with  many  rifle  manufacturers,  and  others,  who 
would  need  such  machinery  or  materials,  caused  a  printed  circu- 
lar to  be  distributed,  offering  the  property  for  sale ;  and  the  mas- 
ter found  that  they  took  all  reasonable  measures  and  exercised 
due  diligence  to  effect  a  sale.  The  position  of  the  orator,  from 
the  time  of  his  attachment,  was  such  that  he  must  have  had  such 
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notice  of  the  proposed  sales  as  was  sufficient  to  pat  him  on  in- 
quiry, if  he  desired  further  information  upon  the  subject.  The 
orator,  or  his  attorney,  understood,  at  the  time  of  the  attachment, 
that  the  defendants  claimed  title  to  the  property,  and  the  right  to 
dispose  of  it,  and  that  they  were  then  engaged  in  disposing  of  it 
in  payment  of  their  debts  against  the  Union  Arms  Company.  It 
appears  that  a  portion  of  the  property  was  sold  by  the  defendants, 
by  the  consent  of  the  orator,  pending  the  injunction,  and  the  in- 
junction was  dissolved  in  December,  1858,  obviously  for  the  pur- 
pose of  enabling  the  defendants  to  dispose  of  the  remainder. 

There  is  no  evidence  in  the  case  that  the  orator  desired,  or 
sought,  for  further  information  of  the  defendants  in  respect  to  the 
proposed  sales,  and  the  natural  inference  is,  that  he  was  willing 
they  should  dispose  of  the  property  upon  such  notice  as  he  under- 
stood, or  upon  reasonable  inquiry  might  have  understood,  had 
been  given. 

The  3d,  4th,  and  9th  exceptions  proceed  on  the  assumption  that 
the  defendants  were  bound  to  account  for  the  property  at  its  value 
on  the  3d  of  April,  or  21st  of  June,  1868,  without  regard  to  the 
avails  realized  by  them.  For  the  reasons  already  assigned,  we 
think  these  exceptions  are  not  well  founded.  The  defendants 
were  not  tortfeasors  in  taking,  nor  in  disposing  of  the  prop- 
erty. The  property  was  thrown  upon  the  defendants  in  the  nec- 
essary enforcement  of  their  just  claims.  The  relation  of  the  de- 
fendants to  the  property  required  them,  in  the  management  and 
disposition  of  it,  and  in  the  collection  of  the  proceeds  thereof,  to 
act  in  good  faith,  and  with  reasonable  care  and  skill,  and  to  ac- 
count only  for  what  they  in  fact  realized,  or  to  account  for  what 
they  could  have  realized  with  due  diligence. 

This  determination  of  the  principle  on  which  the  defendants 
are  liable  to  account,  must  be  regarded,  we  think,  as  disposing 
of  the  orator's  exceptions,  so  far  as  they  relate  to  sales  made,  and 
the  proceeds  thereof  collected,  in  pursuance  of  the  rule  above  laid 
down.  But  the  orator  insists  under  the  6th  exception,  that  the 
evidence  shows  negligence  on  the  part  of  the  defendants,  in  not 
collecting  or  attempting  to  collect  the  claim  for  rifles  sold  to  the 
Mexican  government,  and  it  is  claimed  by  the  orator  that  the  do- 
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fendants  should  be  charged  with  the  amount  of  that  debt.  This 
exception  concedes  that  the  defendants  acted  in  good  faith  and 
with  discretion  in  making  the  sale  upon  the  security  obtained  ; 
and  it  concedes  that  the  drafts  were  duly  protested  for  non-pay- 
ment; hence,  the  only  question  raised  by  the  exception  is, 
whether  the  defendants,  upon  the  testimony,  should  be  charged 
with  the  claim  on  the  ground  of  negligence  in  the  use  of  means 
for  its  collection  of  the  guarantor.  It  appears  that  William  and 
Henry  McGraw  executed  their  guaranty  for  the  payment  of  the 
drafts  in  question.  It  is  not  claimed  by  the  orator  that  there  was 
any  culpable  neglect  in  regard  to  proceedings  against  Wm.  Mc- 
Graw. The  testimony  tends  to  show  that  the  defendants,  soon 
after  the  drafts  were  protested,  made  some  inquiry  in  respect  to 
the  property  of  Henry  McGraw,  and  received  such  information  in 
relation  thereto,  as  satisfied  them  of  his  insolvency  at  the  time 
of  the  protest ;  consequently,  no  legal  proceedings  were  instituted 
against  him. 

The  defendants'  testimony  tended  to  show  that  Henry  McGraw 
had  no  property,  and  there  is  no  evidence  in  the  case  tending  to 
show  that  he  had  property  at  any  time  after  the  drafts  matured  ; 
consequently,  there  is  no  evidence  of  negligence,  unless  negligence 
is  to  be  inferred  ;  and  we  thinis:  it  quite  clear  that  there  is  nothing 
in  the  account  given  by  the  defendants  of  their  efforts  in  re- 
spect to  the  collection  of  the  debt,  nor  in  the  cause  of  their 
failure  to  collect  it,  which  would,  against  the  finding  of  the  mas- 
ter, authorize  a  presumption  of  negligence  on  their  part. 

The  master  found  that  the  defendants  should  not  be  charged 
with  negligence  in  respect  to  this  claim,  and  we  think  his  finding 
is  warranted  by  the  evidence.  In  respect  to  the  sale  to  Lamson, 
Goodnow  &  Co.,  we  think  the  defendants  should  only  account  for 
what  they  received  for  the  property.  It  appears  that  the  defend- 
ants took  reasonable  measures  to  find  a  purchaser  or  purchasers, 
and  that  they  exercised  due  diligence  to  effect  a  sale  of  the  prop- 
erty, and  sold  it  to  the  best  advantage  they  could  under  the  cir- 
cumstances. The  property  was  unsalable,  and  quite  likely  it  was 
sold  for  less  than  its  real  value  to  a  person  who  needed  such  kind 
of  property ;  but  it  does  not  appear  that  there  was  any  negligence 
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or  want  of  common  prudence  on  the  part  of  the  defendants,  in 
making  the  sale. 

The  account  was  properly  taken  with  reference  to  the  vested 
rights  of  these  defendants  and  the  Union  Arms  Company,  at  the 
time  the  orator  acquired  a  lien  upon  the  property.  The  decree, 
in  pursuance  of  which  the  account  was  taken,  authorized  the  mas- 
ter to  allow  the  defendants  ;  1st,  all  payments  made  by  them  at 
the  request,  or  by  consent  of,  the  Pnion  Arms  Company,  prior  to 
the  orator's  lien,  which  were  understood  and  treated  by  the  de- 
fendants, and  the  Union  Arms  Company,  as  made  under  and  in 
pursuance  of  the  contracts  of  September  21st  and  October  19th, 
1857  ;  2d,  all  payments  made  by  the  defendants  within  the 
scope  of  these  contracts ;  and  3d,  all  payments  made  by  the  de- 
fendants which  were  rendered  necessary  in  consequence  of  the 
non-performance  by  the  Union  Arms  Company,  of  the  aforesaid 
contracts.  The  orator,  at  the  time  the  payments  mentioned  in  the 
first  class  were  made,  did  not  stand  in  a  position  to  interfere  with 
any  legitimate  transaction  between  the  defendants  and  the  Union 
Arms  Company  ;  nor  can  he  go  back  and  object  to  any  bona  fide 
contract  or  payment  made  prior  to  his  attachment.  It  is  clear 
that  the  disbursements,  rendered  necessary  in  consequence  of  the 
failure  of  the  Union  Arms  Company  to  perform  their  contracts 
with  the  defen  >ants,  were  made  upon  the  credit  of -the  property. 
When  the  defendants  took  possession  of  the  property  on  the  3d 
of  April,  1858,  a  large  portion  of  it  was  worth  bat  little  in  the 
condition  in  which  they  found  it.  It  was  necessary  that  the  work 
should  be  finished,  in  order  to  make  it  the  most  available  to  all 
parties  interested ;  and  the  defendants  did,  substantially,  what 
chancery  would  have  ordered  done  by  a  receiver,  under  our  stat- 
ute. The  defendants  are  charged,  and  properly  charged,  with  the 
avails  received  for  all  guns  manufactured  after  the  3d  of  April, 
1858,  notwithstanding  they  were  manufactured  with  the  defend- 
ants' property,  or  with  money  furnished  by  them,  and  equity 
requires  that  their  receipts  should  be  applied  to  extinguish  their 
disbursements,  before  extinguishing  the  notes.  The  master  has 
found  that  these  disbursements  were  necessary,  and  we  think  their 
allowance  is  correct.    The  testimony  before  the  master  tended  to 
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show  that  the  defendants,  in  the  management  and  disposition  of 
the  property,  in  their  efforts  to  collect  the  proceeds  of  the  sales, 
in  making  disbursements,  and  in  all  their  dealings  with  the  Union 
Arms  Company,  connected  with  or  growing  out  of  the  contracts, 
or  resulting  frqm  the  breach  thereof,  acted  in  good  faith,  with  dis- 
cretion and  due  diligence,  and  with  due  regard  to  the  rights  of 
the  orator. 

In  relation  to  the  remaining  questions  raised  by  the  exceptions, 
we  deem  it  sufficient  to  say  generally  that,  in  every  view  we  have 
been  able  to  take  of  the  case,  it  seems  to  us  that  the  account  was 
taken  upon  correct  principles,  and  that  the  findings  of  the  master 
are  supported  by  the  evidence.  Although  the  report  of  a  master 
is  not  conclusive,  it  will  not,  ordinarily,  be  set  aside,  unless  it  ap* 
pears  affirmatively  that  the  master  was  not  warranted,  upon  the 
evidence,  in  his  finding,  or  has  erred  as  to  the  law  applicable  to 
the  case. 

The  orator's  equity,  acquired  by  his  attachment,  is  subordinate 
to  the  equity  of  the  State  Bank  and  Sanderson  Brothers  A  Co. 
His  attachment  was  made,  and  this  bill  is  brought,  for  the  pur* 
pose  of  securing  to  the  orator  such  interest  as  the  Union  Arms 
Company  had  in  the  property  on  the  21st  of  June,  1858.  The 
account,  as  taken  by  the  master,  and  approved  by  the  chancellor 
and  by  this  court,  shows  that  the  avails  of  the  property  in  ques- 
tion, are  insufficient  to  satisfy  the  prior  legal  and  equitable  claims 
of  the  State  Bank  and  Sanderson  Brothers  &  Co.,  for  the  pay- 
ment of  which  the  property  was  encumbered,  and  that  there  is 
still  due  to  them  a  large  supa  on  the  notes ;  consequently,  the  ora- 
tor can  take  nothing  by  his  attachment. 

The  result  is,  that  the  decree  of  the  chancellor  dismissing  the 
orator's  bill,  is  affirmed,  with  costs  to  these  defendants.  The  cause 
is  remanded  to  the  court  of  chancery,  and  is  to  be  disposed  of 
accordingly. 

Babbett,  J.,  delivered  the  following  additional  opinion : 
The  magnitude  of  the  case,  and  the  ability  of  the  elaborate 
arguments  addressed  to  the  court  at  the  last  general  term,  when 
for  the  first  time  I  participated  in  the  proceedings,  lead  me  to  pre- 
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sent  a  comprehensive  summary  of  the  views  upon  the  leading 
points  upon  which  I  have  come  to  the  result  announced  by  Judge 
Wilson  as  the  judgment  of  the  court.  I  pass  all  the  details  so 
fully  presented  and  discussed  in  the  elaborate  opinion  read  by  him. 

The  bill  was  framed  and  based  on  the  ground  that,  under  the 
contracts  set  forth  in  it  between  the  Union  Arms  Company  and 
the  defendants,  the  defendants  became  and  were  mortgagees  of  the 
property  specified,  which  they  held  as  security  for  the  payment  of 
their  notes  and  lawful  charges ;  and  that  the  orator,  as  creditor 
of  the  Union  Arms  Company,  by  virtue  of  his  attachment,  was 
entitled  to  assert  the  right  of  that  company  as  mortgagors,  and 
thereby  to  have  an  account  of  all  receipts  of  money  and  avails  of 
other  securities,  properly  applicable  as  payment  of  said  notes  and 
other  charges;  and  claimed  that  such  receipts  and  avails  were 
more  than  sufficient  to  pay  all  that  was  due  to  the  defendants,  and 
prayed  an  account  accordingly,  and  an  injunction  and  receiver, 
and  that  the  surplus  of  avails  from  all  sources,  held  or  received 
by  the  defendants,  after  satisfying  their  claims,  be  held  subject  to 
the  order  of  the  court  to  apply  od  such  judgment  as  the  orator 
should  obtain  in  his  suit  at  law,  in  whibh  he  had  made  attachment 
of  said  property. 

The  supreme  court,  when  the  case  was  formerly  before  it,  at  a 
sesbion  in  which  I  did  not  participate,  ignored  the  character  as- 
sumed for  the  defendants  by  the  orator  in  his  bill,  under  the  con- 
tracts and  transactions  with  the  Union  Arms  Company,  and  held 
that  said  company  stood  in  the  relation  of  conditimal  vendee  of 
the  property  which  was  the  subject  of  said  contracts  and  transac- 
tions ;  and  found  from  the  evidence,  as  was  said,  that  the  defend- 
ants had  received  something  to  apply  on  the  notes  for  the  pay- 
ment of  which  they  held  a  hen  on  the  property ;  and  held  that  it 
might  prove  to  be  the  right  of  the  orator  under  the  statute  of 
1864  to  pay  the  balance  of  the  debt,  and  hold  the  property  under 
his  attachment — ^but  that,  as  the  matter  was  situated,  the  amount 
to  be  paid  could  be  ascertained  only  as  the  result  of  an  accounting, 
which  a  court  of  chancery  alone  was  competent  to  order  and  com- 
pel— and  on  this  ground,  the  court  entertained  the  bill,  and  ordered 
an  account  to  be  taken. 
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The  bill  does  not  charge  any  fraud  or  wrong  doing  on  the  part 
of  the  defendants,  as  giring  the  orator  a  right,  or  subjecting  the 
defendants  to  a  liability,  or  giving  ground  for  a  resort  to  a  court 
of  equity.  It  is  based  exclusively  on  the  relation  of  the  parties 
created  and  fixed  by  the  recited  contracts,  and  on  the  averred 
facts  that  the  defendants  had  received  avails  of  the  use  of  the 
property  in  question  and  of  other  collateral  securities,  which,  when 
applied,'  would  wholly  pay  the  debt,  and  thus  relieve  the  property 
so  as  to  render  it  available  to  the  orator  under  and  by  virtue  of 
his  attachment.  The  bill  stands,  not  on  any  ground  of  duty  ow- 
ing by  the  defendants  directly  to  the  orator,  but  upon  the  legal 
right  of  the  orator  to  hold  by  attachment  the  property  of  the  Un- 
ion Arms  Company ;  and  it  is  resorted  to  as  the  only  means  of 
effectuating  that  legal  right,  as  to  the  property  encumbered  by 
the  debt  of  the  defendants,  and  to  this  end,  asserts  the  legal  and 
equitable  duty  of  the  defendants  to  the  Union  Arms  Company  to 
account  for,  and  apply  the  avails  of  the  securities  held  by  them, 
in  satisfaction  of  their  debt  and  charges,  and  to  that  extent  thus 
yielding  the  property  to  the  operation  of  the  orator's  attachment 
and  final  process. 

In  the  relation  assigned  by  the  supreme  court  in  this  case  to 
the  parties  under  and  by  force  of  the  recited  contracts,  the  inter- 
position of  the  court  of  chancery  is  accorded  only  on  the  ground 
of  the  legal  right  of  the  orator  to  reach  the  property  under  his 
attachment  in  virtue  and  by  force  of  the  specific  provisions  of  the 
statute  of  1854  in  behalf  of  creditors  of  conditional  vendees  of 
personal  property,  and  for  the  sole  purpose  of  rendering  effectual 
the  ordinary  me9ne  and  final  process  of  the  court  of  law.  The 
judgment  and  mandate  of  this  court,  in  pursuance  of  which  the 
account  has  been  taken,  were  not  based  on  rights  in  the  orator 
and  correlative  duties  on  the  part  of  the  defendants  resting  in,  or 
arising  from,  the  principles  of  moral  or  legal  equity  operating  di- 
rectly between  the  orator  and  the  defendants,  but  upon  the  legal 
right  of  the  orator  as  against  the  Union  Arms  Company,  and  the 
legal  and  equitable  duty  of  the  defendants  to  that  company.  They 
do  not  involve  or  assume  any  equities  as  giving  the  right  on  the 
one  hand,  or  imposing  the  duty  on  the  other,  between  the  orator 
26 
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and  thB  defendants.  The  accoanting,  therefore,  was  to  be  such 
as  by  the  rules  of  the  common  and  statutory  law,  and  the  prin* 
ciples  of  equity,  the  defendants  were  bound  to  make  as  between 
themselves  and  the  Union  Arms  Company. 

The  defendants  held  the  title  to  the  property,  and  were  entitled 
to  assert  it  in  a  proper  manner  for  the  purpose  of  realizing  satis^ 
faction  of  their  debt.    The  Union  Arms  Company  had  failed  to 
pay  it,  and  on  the  3d  of  April,  1858,  abandoned  the  attempt  by 
the  use  of  the  property,  pursuant  to  the  provisions  of  the  existing 
contracts,  of  trying  to  pay  it.     What  was  done  thereafter  in  re* 
spect  to  the  property  and  the  means  in  their  hands,  the  master 
finds  to  have  been  done  in  good  faith,  in  the  exercise  of  proper 
care,  diligence,  and  discretion,  for  the  purpose  of  turning  such 
property  and  means  to  the  best  account  for  the  satisfaction  of 
the  debt  and  charges  with  which  said  property  was   burdened. 
It  is  specially  worthy  of  notice  that  at  the  time  this  bill   was 
brought,  all  the  acts  and  transactions  between  the  defendants  and 
the  Union  Arms  Company,  and  all  the  acts  and  transactions  of  the 
defendants  in  taking  possession  of  and  holding  the  property  in 
their  own  right,  and  in  exclusion  of  said  company,  except  the  sub- 
sequent sales  of  the  property,  had  transpired,  and  were  then  in 
operation  and  efiect ;  and  yet,  there  is  no  averment  in  the  bill,  nor 
finding  by  the  master,  nor  evidence  reported,  that  the  defendants 
intended  or  did  any  thing  wrong,  unlawful,  or  inequitable,  as 
against  the  Union  Arms  Company.    It  would  therefore  seem  diffi- 
cult to  assign  a  well  grounded  reason  for  charge  or  claim  by  the 
orator  that  the  defendants  should  be  affected  or  held  accountable 
as  wrong-doerB  in  taking  possession  of  the  property  in   April, 
1868. 

The  master  having  found,  on  what  would  seem  to  be  warrant- 
able and  sufficient  ground,  furnished  by  the  pleadings,  orders  and 
proofs,  that,  in  the  transactions  under  the  contracts,  and  in  the 
successive  conjunctures  that  arose  in  the  prosecution  of  the  busi- 
ness under  them  by  the  Union  Arms  Company,  which  constitute 
the  subject-matter  of  inquiry,  and  material  elements,  in  the  ac- 
count to  be  taken  by  him,  that  the  defendants  acted  in  good  faith, 
and  with  proper  care,  diligence  and  discretion,  it  seems   quite 
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clear  that  the  defendants  should  be  held  chargeable  for  only  what 
they  in  fact  i:ealized  from  the  property  and  means  in  their  hands, 
and  that  they  should  not  be  subjected  to  any  higher  charge,  or 
larger  deductions,  on  the  ground  assumed  in  the  argument  be- 
fore the  master  and  in  this  court,  viz :  that  they  were  wrong-doeri 
in  taking  possession  of  the  property  as  they  did. 

Unless  the  defendants  should  be  thus  subjected,  and  the  account 
taken  on  the  basis  that  they  were  wrong-doers^  the  particular 
items  with  which  it  is  claimed  they  should  be  charged  on  the  one 
hand,  and  disallowed  to  them  on  the  other,  would  not  change  the 
final  determination  to  be  made  of  the  case  (as  f6r  instance,  the 
item  of  guns  sold  to  the  Mexican  government,  and  other  things 
discussed  in  arguing  the  exceptions.)  I  notice  again,  what  has 
been  before  intimated,  that  the  grounds  upon  which  the  questions 
now  before  us  have  been  raised,  are  not  presented  by  averments 
in  the  pleadings,  but  by  the  report  of  the  master,  and  the  evideni^ 
that  was  before  him  in  taking  the  account. 

It  is  firmly  settled  in  this  state,  that  the  master's  report  will 
be  regarded  as  settling  the  facts  which  fall  within  his  province  to 
find,  and  which  he  reports  as  found,  unless  it  appears  affirmatively 
that  he  has  found  facts  without  evidence,  or  against  evidence. 

All  the  questions  as  to  good  faith,  proper  cause  and  occasion, 
proper  care,  diligence  and  discretion,  were  raised  first  before  him 
upon  the  evidence  adduced  before  him  in  the  accounting  he  was 
to  take. 

This  court  have  revised  his  findings  in  these  respects,  in  view  of 
the  evidence  reported.  The  result  of  such  revision  is,  that  we 
see  no  occasion  to  impeach  or  discard  his  findings  upon  any  of 
the  points  vital  to  the  final  decision. 

The  master's  report  shows  that  at  the  time  the  orator  made  his 
attachment,  not  only  had  the  defendants  not  received  any  thing  to 
apply  on  their  notes,  but  their  disbursements  exceeded  their  re- 
ceipts by  $58,820.84,  or  ( disallowing  certain  items ),  by 
$42,312.72.  Instead  of  this  debt  being  diminished,  it  had  nearly 
doubled  at  that  time.  Of  course,  then,  the  case  did  not  fall 
within  the  provisions  of  the  statute  of  1854,  giving  an  attaching 
creditor  a  right  to  pay  the  balance  where  part  of  the  purchase 
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money  shall  have  been  paid,  and  to  hold  the  property  by  his 
attachment. 

This  state  of  the  case  was  brought  oat  by  the  accounting,  and 
what  was  held  by  the  supreme  court  in  this  interlocutory  decision 
and  mandate,  was  based  upon  the  state  of  the  evidence  as  it  was 
then  before  the  court,  prior  to  the  accounting,  and  is  not  under- 
stood to  have  been  designed  or  regarded  as  concluding  the  fact, 
except  as  a  ground  for  ordering  the  account  to  be  taken.  This 
being  so,  there  is  only  left  to  the  orator  to  urge  his  equitable 
right  to  cl^im  any  surplus  of  avails  of  all  the  property  and  se- 
curities received  by  the  defendants,  after  a  just  and  equitable  ac- 
counting and  adjustment  between  the  defendants  and  the  Union 
Arms  Company. 

The  property  having  been  properly  disposed  of,  and  the  avails 
failing  to  pay  the  amount  of  the  debt  and  the  just  charges  of  the 
defendants  resting  upon  it,  of  course,  the  defendants  cannot  be 
held  to  the  Union  Arms  Company,  or  to  the  orator,  for  any'thing 
to  apply  on  the  orator's  judgment  against  said  company. 

The  object  of  the  bill,  in  any  aspect  of  it,  has,  therefore, 
failed,  and  it  should  be  dismissed  with  costs,  to  be  taxed  and  ad- 
justed in  the  court  of  chancery,  having  regard  to  the  former 
order  of  this  court  in  respect  to  cofits. 


Daniel  Tilden  v.  Minor,  Smith  A  Moriarty  ;  E.  G.  Culver, 

TRUSTEE,  AND  THE   MERCHANTS*   NATIONAL   BaNK   OP 

Chicago,  claimant.* 
Assignment  of  Bill  of  Lading. 

Th«  Mslgnment  of  a  bill  of  lAding  u  ooUatonJ  Boourlty,  oonToys  Utte  to  the  oargo. 

Trustee  process.  The  facts  reported  by  the  commissioner 
suflficiently  appear  in  the  opinion  of  the  court ;  except  that,  the 
trustee  got  possession  of  the  corn  in  question  without  fault  of  the 


*  This  oaae  was  decided  at  the  general^tenn,  in  Noyember,  1871. 
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claimant,  before  the  commencement  of  this  suit,  without  paying 
therefor.  The  coart,  Windsor  county,  Barrett,  J.,  presiding, 
rendered  judgment  against  the  defendant  by  default,  and  judg- 
ment, pro  forma^  against  the  trustee  for  $236.60 ;  to  which  the 
claimant  excepted. 

C,  P.  Marshy  for  the  claimant,  cited  Bank  of  Rochester  v. 
Janes,  4  Comst.  497  ;  Hibbert  et  als.  v.  Carter,  1  T.  R.  745 ; 
Conard  v.  Atlantic  Ins.  Co.  1  Peters,  387,  445  ;  Barroiv  v.  Cole^ 
3  Camp.  92 ;  Nathan  et  ah  v.  dies  et  al.  5  Taunt.  558 ;  Allen  et 
al.  V.  Williams  et  al.  12  Pick.  297 ;  Davis  ^  Aubin  v.  Bradley  ^ 
Co.  24  Vt.  55 ;  S.  C.  28  Vt.  118 ;  Bryans  et  al.  v  Nix,  4  M.  A 
W.  775  ;  Anderson  v.  Clark,  2  Bing.  20 ;  Gardner  v.  Rowland 
^  2V.  2  Pick.  599. 

S.  E.  ^  S.  M.  Pingree,  for  the  plaintiff. 

The  claimant  was  in  no  sense  such  a  bona  fide  assignee  of  the 
draft  in  question  as  would  entitle  it  to  hold  the  funds  in  the  trus- 
tee's hands  as  against  the  plaintiff,  even  with  seasonable  notice  of 
the  assignment.     Oen.  Stat.  ch.  34,  §§44,  47. 

Had  the  transfer  been  bona  fide,  still,  we  insist  that  actual  per- 
sonal notice  thereof  by  the  claimant  to  the  trustee,  before  suit 
brought,  was  necessary.  Ghuilford  et  als.  v.  Smith  et  als.  30  Vt. 
49,  66. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  defendants  were  grain  dealers  in  Chicago. 
The  trustee  had  purchased  of  the  defendants  several  carloads  of 
com  and  feed,  which  had  been  paid  for  by  honoring  drafts  by 
defendants,  on  the  trustee,  sent  to  the  Woodstock  National  Bank 
for  collection,  with  the  bill  of  lading  thereto  attached,  endorsed 
in  blank.  In  June,  1869,  the  trustee  ordered  another  carload  of 
corn ;  and  on  the  15th  day  of  the  same  month,  it  was  forwarded 
in  car  No.  604  by  the  defendants  to  their  own  order,  with  the 
memoranda  on  the  bill  of  lading,  ^^  Notify  E.  G.  Culver,  West 
Hartford,  Vt." 

On  the  same  day,  defendants  drew  a  draft  on  the  trustee  for 
1236.30  (the  price  of  the  corn),  payable  to  the  order  of  H.  C. 
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Willson,  cashier  of  the  Merchants'  National  Bank,  Chicago. 
Said  bank  became  purchasers,  as  is  claimed,  of  the  draft,  and 
credited  the  amount  ( less  some  small  fees  for  collection  )  on  the 
bank  books,  as  a  deposit  by  defendants.  The  defendants  deliv- 
ered the  bill  of  lading,  endorsed  in  blank,  to  the  bank,  as  collat- 
eral security  for  the  payment  of  the  draft.  On  the  same  day,  the 
Merchant's  National  Bank  sent  said  draft,  by  mail,  to  the  Wood- 
stock National  Bank,  '^  for  collection  and  remittance ; "  and  with 
directions  to  "  hold  bill  of  lading  subject  to  the  payment  of  the 
draft."  The  draft  was  received  by  the  Woodstock  National 
Bank  in  due  course.  The  latter  bank  gave  immediate  notice  by 
letter  to  the  trustee,  which  was  received  by  the  family  of  the 
trustee  while  he  was  absent  in  Canada,  and  before  service  of  this 
process.     ^r*M^  r^fc-/  ^-M***  K  *  ^  ]  0^ 

I.  The  facts  reported  by  the  commissioner  show  that  the 
Merchants'  National  Bank,  Chicago,  were  the  purchasers  and 
owners  of  this  draft. 

n.  The  endorsement  and  transfer  of  the  bill  of  lading  as 
collateral  security  for  the  payment  of  the  draft,  vested  in  the  bank 
the  title  to  the  cargo.  Hihbert  et  al.  v.  Carter ^  1  T.  R.  745 ; 
Nathan  et  al.  v.  CHles^  5  Taunt.  558 ;  Davis  et  al.  v.  Bradl^  ^ 
Co.  24  Vt.  55. '  Same  v.  Same,  28  lb.  118. 

In  the  latter  case,  Bedfield,  Ch.  J.,  has  Yery  fully  collated  the 
adjudged  cases,  and  stated  the  rule  that  governs  this  class  of  pases. 

The  movement  of  the  immense  products  of  the  West  to  the 
seaboard,  involves  the  use  of  large  sums  of  money,  which  i-e- 
quires  confidence  and  credit.  To  ensure  that,  the  bill  of  lading 
has  been  held  and  regarded  in  law  as  the  symbol  and  lepresenta- 
tive  of  the  cargo.  The  assignment,  for  honest  purposes,  of  the 
bill  of  lading,  is  effectually  the  assignment  of  the  cargo  ;  and 
since  railways  have  made  continents  navigable  as  well,  as  the  sea, 
and  immense  products,  and  almost  limitless  tonnage,  are  floated  by 
their  agency  to  the  great  central  depots  of  commerce,  the  pro- 
priety and  necessity  of  the  rule  becomes  more  apparent ;  and  the 
duty  of  the  court  to  make  it  certain  and  inflexible,  more  obvious. 

The  act  of  taking  possession  of  the  corn  by  the  trustee,  was 
wrongful  and  tortious,  and  created  no  debt  ex  contractu  to  any 
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one.  The  corn  was  consigned  to  the  order  of  the  defendants^  and 
the  trustee  had  no  more  right  to  take  possession  of  the  com  than 
aoy  other  stranger. 

If  the  bill  of  lading  had  not  been  transferred,  the  defendants 
might  have  treated  the  trustee,  at  their  election,  as  a  tortfeasor, 
and,  in  that  case,  the  trustee  would  have  owed  the  defendants  no 
debt  attachable  by  trustee  process.  1  Smith  Lead.  Gas.  1074-5, 
and  1079,  note. 

III.  The  title  of  the  com  never  having  vested  in  the  trastee, 
it  is  immaterial  whether  he  had  notice  of  the  sale  of  the  corn  to 
the  Merchants'  National  Bank ;  and  we  have  no  occasion  to  de- 
termine whether  the  facts  reported  establish  such  notice.  The 
pro  forma  judgment  of  the  county  court  is,  therefore,  reversed, 
and  judgment  that  that  the  trustee  be  discharged,  and  th^t  the 
fund  belongs  to  the  claimants,  with  costs. 


WiNSLOw  S.  Moore  v.  Town  op  Wabbbn.* 
Soldier*8  Bountym 

The  books  and  reoortU  in  the  office  of  the  adjutant  general  of  the  state,  and  not  the  date 
of  mnster-ln,  oontrol  as  to  who  are  entitled  to  bounty  under  a  rote  of  a  town  to  pay  a 
bounty  to  those  who  should  apply  on  a  quota  under  a  giren  call.  Vide  BudUin  y,  Sud- 
hiTf,  43  Vt.  700. 

Assumpsit  to  recover  a  town  bounty.  Plea,  the  general  issue, 
and  trial  by  jury,  March  term,  1871,  Washington  county.  Peck, 
J.,  presiding. 

The  president  of  the  United  States,  on  the  17th  October,  1868, 
issued  a  call  for  300,000  volunteers,  under  which  call  the  quota 
of  the  defendant  was  fourteen  men.  On  the  21st  of  November, 
1863,  the  town,  by  a  legal  vote,  "  directed  the  selectmen  to  pay 
to  each  and  every  volunteer  who  shall  enlist  to  fill  the  quota  of 
the  town  on  the  present  call  of  the  president  of  the  United  States 

*  This  caee  was  heard  at  the  August  term,  1871,  Washington  oounty  supreme  oourt,  and^he 
opiBion  deliTsred  at  the  general  term,  in  Norember,  1871. 
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for  300,000  men,  9200 ;  to  bo  paid  after  being  sworn  into  the  ser- 
vice of  the  United  States."  On  the  10th  of  December,  1863,  the 
town  legally  voted  "  to  raise  <J115  for  each  and  every  recruit,  in 
addition  to  the  9200  raised  at  a  former  town  meeting,  that  have,  or 
shall,  enlist  before  January  1, 1864,  to  fill  the  quota  of  the  town  of 
fourteen  men,  ordered  by  the  government  on  the  last  requisition 
of  the  president  of  the  United  States  for  300,000  men,  to  fill  the 
old  regiments  in  the  field." 

On  the  15th  of  December,  1863,  the  plaintiff,  who  was  then  a 
soldier  in  the  6th  regiment  of  Vermont  volunteers,  re  enlisted  at 
Brandy  Station,  Ya.,  and  was  mustered  in  on  the  16th,  and -cred- 
ited^ to  the  defendant,  because  he  was  a  native  of  the  town,  and 
had  understood  the  town  was  paying  a  bounty.  On  the  5th  of 
January,  1864,  he  came  home  to  Warren,  on  a  furlough,  and  on 
that  day  saw  one  of  the  selectmen  of  the  town,  ^d  told  him  he 
had  re-enlisted  to  the  credit  of  the  town,  and  that  he  understood 
the  town  was  paying  a  bounty,  and  that  he  expected  a  bounty. 
About  a  week  afterwards,  he  told  the  selectman  that  another  town 
had  offered  him  a  bounty,  and  that  he  wanted  something  done 
about  it.  It  appeared  by  the  books  of  the  adjutant  general  of  the 
state,  diat  the  town  was  credited  with  fourteen  mei^,  all  of  whom 
enlisted  on  or  before  the  14th  of  December,  1863,  and  were  mus- 
tered between  the  4th  and  25th  of  said  December,  and  that  they 
were  the  men  who  filled  the  quota  of  the  town  under  said  call. 
It  was  proved  that  some  time  after  the  middle  of  January,  1864, 
muster  rolls  were  received  at  the  adjutant  general's  office,  show- 
ing that  certain  men,  and  among  them  the  plaintiff,  had  re-enlisted 
in  the  field,  and  been  set  to  the  town  of  Warren,  and  that  the 
plaintiff  was  the  fourth  man  thus  mustered ;  and  these  men,  in- 
cluding the  plaintiff,  were  then  passed  to  the  credit  of  the  defend- 
ant on  the  adjutant  general's  books,  and  were  applied  on  the 
defendant's  quota  under  a  call  of  the  president  issued  Februarj 
1,  1864. 

The  fourteen  men  who  filled  the  quota  as  aforesaid,  were  con- 
tracted with  by  the  selectmen  of  the  town,  mustered  in,  and  paid 
the  bounty,  according  to  the  said  votes,  before 'January  1,  1864, 
and  before  the  selectmen  knew  that  the  plaintiff  had  re-enlisted. 
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or  been  mastered  to  the  credit  of  the  town,  which  they  did  not 
learn  before  January  5,  1864. 

The  court,  proforma^  directed  a  verdict  for  the  plaintiff  for  the 
amount  named  in  each  vote,  separately,  with  interest  from  Janu- 
ary 6, 1864  ;  to  which  the  defendant  excepted. 

C.  J.  GHeasofiy  for  the  defendant. 

Randall  ^  Durante  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  On  the  argument  of  this  case,  the  conrt  concur- 
red in  opinion ;  but  as  only  three  of  the  judges  could  sit  in  the 
hearing,  it  was  thought  advisable  to  hold  it  till  the  case  of  Buck- 
lin  V.  Sudbury  should  be  re-argued  at  the  general  term  in  No- 
vember, 1871.  As  it  stands  in  its  controlling  features  on  the 
same  grounds  as  that  case,  the  opinion  in  that  case  may  be  refer- 
red to  for  the  views  and  reasons  upon  which  this  case  is  decided. 
It  is  proper  to  remark  that  it  is  distinguished  from  the  case  of 
Cha%e  V.  Middlesex^. TQiQVT^A.  to  in  the  plaintiff's  brief,  in  the  fact 
that  the  plaintiff  in  that  case  was  shown  to  have  been  reckoned  at 
the  adjutant  general's  office  npon  the  quota  of  the  town  under  the 
call  of  October  17,  1861.  It  is  distinguished  from  Kittrtdge  v. 
Walden^  also  cited  in  the  plaintiff's  brief,  in  the  fact  that,  in  that 
case,  the  vote  did  not  make  it  a  condition  that  the  volunteer  should 
be  applied  on  a  specified  quota ;  and,  further,  it  was  found  affirm- 
atively.that  ^'  the  plaintiff  was  mustered  in  under  that  call  to  the 
credit  of  the  town  of  Walden." 

Judgment  reversed,  and  cause  remanded. 
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Noah  Allen  v.  The  City  op  Bublington. 

Burlington  City  Charter.     Warning  for  City  Meeting.     Taxe$. 
•  Voluntary  Payment. 

The  ohaiter  of  the  oity  of  Barllne^n,  which  proTldes  that  all  waniinKi  for  city  meeting! 
"  shall  be  iasued  by  the  mayor,  an4  pablished  in  the  manner  designated  in  the  by-lawi 
of  the  oity,*'  delexates  to  the  olty  the  nght  to  ftx,  by  a  standing  by-law,  the  time  and 
extent  of  saoh  publioation,  and  is  not  oontrolled  by  §  12,  oh.  15,  of  t^^e  Gen.  Stat.,  whieh 
provides  how  town  meetings  shall  be  warned. 

Under  the  following  arUole  in  the  warning  of  a  olty  meeting,  vli:  "To  vote  upon  the 
question  of  raising  money  by  tax  or  otherwise,  to  meet  the  aooming  expenses  of  the 
eity  government,  and  for  school  purpoaes,  for  the  ensuing  year,*'  it  Was  held  that  the 
meeting  conld  not  legally  vote  a  tax,  or  antboriie  the  mayor  to  borrow  money  on  the 
credit  of  the  oity,  for  the  purpose  of  erecting  a  high-sohool  building. 

The  only  business  article  In  the  warning  of  a  olty  meeting,  held  March  19,  1866,  was  in 
these  words:  "To  vote  whether  the  city  will  authorise  the  oity  council  to  pledge  the 
credit  of  the  city  to  an  amount  not  exceeding  $150,000,  payable  in  not  less  than  20  years, 
with  interest  at  six  per  cent,  per  annum,  to  provide  a  supply  of  water  for  the  use  of  the 
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tiiy,"  The  mMtinK  voted » In  the  laognajce  of  the  warning,  to  anthoriie  the  oltj  oonn- 
oil  to  pledge  the  credit  of  the  city  for  the  parpose  therein  named ;  and  also  voted  to 
authorise  the  city  coanoll  to  annnally  aeseas  npon  the  grand  list  of  the  city,  in  addition 
to  oertain  other  rates  and  taxes,  a  tax  of  ten  per  cent,  to  be  invested  as  a  sinking  ftind, 
and  to  be  applied  in  extingaishment  of  said  water  debt.  Held,  that  said  last  named 
vote  was  void,  and  a  tax  assessed  thereunder  on  the  grand  list  of  1869,  Illegal. 

Heid,  that  said  tax  was  also  illegal,  beoanse  not  assessed  upon  the  grand  list  of  1866. 

If  one  pays  a  tax  assessed  against  him,  under  protest,  to  save  his  property  fh>m  distress, 
and  himself  ttom  a  penalty  and  oosts,  it  is  not  saoh  a  voluntary  payment  as  to  preolude 
him  from  recovering  baolc  the  tax  so  paid,  if  illegal,  although  no  warrant  may  have 
israed  for  Its  collection. 

General  assumpsit.  Plea,  the  general  issue,  and  trial  bj  the 
court,  September  term,  1872,  Pibbpoint,  Ch.  J.,  presiding. 

The  plaintiff  introduced  in  evidence  the  record  of  the  proceed- 
ings of  the  board  of  aldermen  of  the  city  of  Burlington,  at  a  meet- 
ing thereof  held  on  the  31st  of  May,  1869,  at  which  were  assessed 
the  several  taxes  named  in  the  city  treasurer's  receipt  set  out  in 
the  opinion.  The  ''  sinking  fund  tax,"  named  in  said  receipt,  was 
assesse(^  under  and  by  virtue  of  a  resolution  hereinafter  stated, 
which  was  passed  at  a  city  meeting  held  on  the  19th  of  March, 
1866,  for  the  purpose  of  providing  a  sinking  fund  for  the  extin- 
guishment of  the  city  water  debt.  The  plaintiff  also  introduced 
in  evidence  the  record  of  the  warning  and  proceedings  of  a  meet- 
ing of  the  legal  voters  of  said  city,  held  on  the  31st  day  of  May 
aforesaid.  The  tenor  of  said  warning,  and  the  proceedings  of 
said  meeting,  are  stated  in  the  opinion.  The  plaintiff  also  intro- 
duced the  record  of  the  warning  and  proceedings  of  a  meeting  of 
said  city,  held  on  the  19th  of  March,  1866  ;  at  which  the  follow- 
ing resolutions  were  passed,  viz. : 

"Resolved,  that  the  city  council  are  hereby  authorized  to 
pledge  the  credit  of  the  city  to  an  amount  not  exceeding  160,000 
dollars,  payable  in  not  less  than  20  years,  with  semi-annual  inter- 
est at  six  per  cent,  per  annum,  to  provide  a  supply  of  water  for 
the  use  of  the  city." 

"  Resolved,  *  *  *  *  ;  and  the  city  council  are  hereby  authorized 
to  assess  upon  the  grand  list  of  the  city,  annually,  in  addition  to 
that  required  by  law,  and  ordinary  city  taxes,  such  a  sum  as  will 
pay  the  excess  of  interest  over  the  income  from  water  rates,  and 
ten  per  cent,  additional ;  the  sum  which  shall  be  raised  by  the 
10  per  cent.'Jtax  to  be  invested  in  city,  Vermont  state,  or  United 
States,  bonds,  as  a  sinking  fund,  to  be  applied  in  extinguishment 
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of  the  debt  created  under  the  resolution  this  day  adopted  for  the 
procurement  of  water,  at  maturity." 

The  tenor  of  the  warning  under  which  said  meeting  was  held, 
is  given  in  the  opinion. 

The  plaintiflF  also  introduced  a  city  ordinance,  entitled,  "  An  or- 
dinance in  relation  to  warnings  for  elections,"  the  validity  of 
which  was  conceded,  if  the  same  was  authorized  by  the  city  char- 
ter, and  the  tenor  of  which  is  also  given  in  the  opinion.  Also, 
the  treasurer's  receipt  set  out  in  the  opinion,  signed  by  H.  H. 
Doolittle,  as  city  treasurer,  with  the  memorandum  on  the  back 
thereof ;  and  it  was  conceded  that  said  Doolittle  was  city  treas- 
urer at  the  date  thereof. 

The  plaintiff  testified  as  follows  : 

"  On  the  14th  August,  1869, 1  procured  greenbacks  and  went 
to  the  treasurer's  office  to'  pay  my  tax.  I  told  Doolittle  I  wished 
to  pay  my  tax  under  protest.  He  said,  *  Very  well,'  and  passed 
the  receipt  to  me  to  have  mo  write  the  protest  on  the  ITack.  I 
paid  the  amount  of  the  tax,  and  he  receipted  it.  I  don't  recol- 
lect as  the  legality  of  the  tax  was  discussed  at  that  time.  I  think 
it  was  not." 

On  cross-examination  he  testified : 

^^  I  have  stated  as  near  as  I  can  recollect,  all  that  was  said  be- 
tween me  and  Doolittle  on  that  occasion.  I  don't  think  any  thing 
further  was  said  between  us." 

On  re-examination  he  testified : 
•  "I  took  a  man  with  me  when  I  went  to  pay  the  tax." 

No  other  testimony  was  introduced.  The  court  found  the  facts 
as  testified  by  the  plaintiff,  and  rendered  judgment,  pro  forma^ 
for  the  defendant.     Exceptions  by  the  plaintiff. 

C,  J.  Alger  and  /2.  (7.  Benton^  for  the  plaintiff. 

I.  The  money  having  been  paid  under  protest,  to  satisfy  a  tax- 
bill  which  the  city  treasurer  had  against  the  plaintiff,  may  be  re 
covered  back  in  an  action  of  assumpsit,  if  the  tax  was  illegally 
assessed.  And  the  payment,  too,  even  if  not  made  under  protest, 
may  be  recovered  back,  if  it  was  made  to  prevent  the  issuing  of 
a  warrant  against  ihe  person  or  property  of  the  tax-payer;  and 
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if  paid  to  the  proper  officer  whose  duty  it  is  by  law  to  issue  the 
warrant,  the  court  will  presume,  nothing  appearing  to  the  con- 
trary, that  it  was  paid  to  prevent -distraint  of  property,  and  not 
voluntarily.  Henry  v.  Chester,  15  Vt.  460 ;  Bahcock  v.  Gran- 
mile,  44  Vt.  825  ;  Freetan  v.  Boston,  12  Pick,  7  ;  Ameslniry  W. 
^  C.  Manuf.  Co,  v.  Boston,  17  Mass.  461. 

The  collection  of  taxes  in  the  city  of  Burlington  is  regulated  by 
special  statute,  and  the  process  is  entirely  different  from  that  pre- 
scribed by  ^  the  general  law  of  the  state. 

The  city  treasurer  is  there  made  the  collector.  The  tax-p^yer 
is  required  by  law  to  pay  the  tax  within  one  month  and  eight  days 
after  publication  of  notice  by  the  treasurer  that  the  tax-bill  is  in 
his  hands  for  collection.  If  the  tax  is  not  paid  within  that  time, 
the  treasurer  is  required  by  law  to  issue  his  warrant  against  each 
delinquent  tax-payer,  not  only  for  the  tax,  but  for  a  penalty  of 
five  per  centum  on  the  amount  of  the  tax,  together  with  a  fee  of 
twenty-five  cents  for  the  warrant,  and  the  officer's  fees  for  collect- 
ing the  same.  Session  Laws,  1868, 105.  By  this  law,  the  plain- 
tiff was  obliged  to  pay  the  tax  in  order  to  save  the  enforcement 
of  the  penalty,  the  distraint  of  property,  and  the  costs  of  process. 
The  tax  was  paid  under  protest;  the  fact  is  so  found.  The 
treasurer,  too,  received  it  as  paid  under  protest ;  he  having  re- 
ceipted the  bill,  with  the  memorandum  on  it  that  it  was  so  paid. 
Everything  had  been  done,  apparently,  which  either  the  plaintiff 
or  the  defendant's  treasurer  deemed  requisite  or  necessary,  to 
make  it  a  payment  under  protest.  It  was  not,  then,  in  any  sense, 
a  voluntary  payment ;  nor  so  construed  by  the  defendant  at  that 
time.    See  cases  cited  supra. 

All  that  is  required  on  principle,  and  from  these  authorities,  is, 
that  the  payment  shall  not  be  so  made  by  the  plaintiff  as  to  indi- 
cate that  he  waives  his  right  to  ooject  to,  and  acquiesces  in,  the 
illegality  of  the  tax. 

II.  The  main  question  in  the  case  is,  were  these  taxes  lawfully 
assessed  ? 

1.  As  to  the  meeting  held  May  31, 1869,  it  is  to  be  noted  that 
the  meeting  was  not  properly  warned,  twelve  days  notice  not  hav- 
ing been  given  as  required  by  Gen.  Stat.  c.  15,  §  8.    The  city  char- 
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ter  provides  that  the  city  ''shall  have,  exercise,  and  enjoy,  all  sach 
rights,  immunities,  powers-,  and  privileges,  as  are  conferred  upoa, 
or  incident  to,  towns  in  this  -state,  and  shall  be  subject  to  like 
duties,  liabilities,  and  obligations,  except  as  is  otherwise  provided 
in  this  act."  Amended  Charter,  Acts  of  1865,  No.  139,  §1. 
The  charter  provides  for  the  manner  of  publishiug  the  warnings  ; 
gives  the  city  council  authority  to  make  a  substitute  for  posting 
*'in  three  public  places ;"  but  does  not  provide  any  way  by  which 
a  dishonest  or  corrupt  city  council  could  enact  an  ordinance  which 
would  give  themselves  the  authority,  on  three  days  or  three  hours 
notice,  to  call  a  city  meeting,  and  lawfully  vote  taxes  upon  the 
people. 

Cities  and  towns  are  called  upon,  often,  to  transact  important 
business  in  these  meetings,  and  it  is  proper  that  sufficient  time 
should  be  given  for  considering  the  matters  presented  in  tbeee 
warning  notices ;  and  there  is  no  reason  why  cities  should  have 
less  time  for  consideration  than  towns  have.  The  law  fixes  the 
time  at  twelve  days — that  was  not  given — Whence  the  meeting 
was  illegal,  and  there  is  no  authority  for  assessing  the  taxes  there 
voted.  Gen.  Stat.  106,  §  3 ;  City  Charter,  Acts  1864,  No.  98, 
§  17  ;  Pratt  et  ah.  v.  Swanton,  1$  Vt.  147  ;  Thame9  Manf.  Co. 
V.  Lathrop  et  ah  7  Conn.  560 ;  Hayden  v.  Noyes^  6  Conn.  891 ; 
Woodward  v.  Killingworth  Bros.  8  Conn.  247. 

2.  But  if  the  meeting  had  been  properly  warned,  certain  items 
of  the  tax  would  have  been  illegal  and  void,  because  they  do  not 
come  properly  under  the  warning  notice.  ^^The  business  to  be 
done,  and  the  subjects  to  be  considered  at  such  meeting,"  are  to 
be  substantially  set  forth  in  the  warning.  No  tax-payer,  reading 
that  warning,  could  have  had  any  notice,  or  intimation,  that  the 
city  was  to  bo  called  upon  at  that  time  to  decide  upon  erecting  a 
high'School  building,  costing,  as  the  one  did  that  was  authorixed 
that  day,  over  thirty  thousand  dollars  ;  nor  that  a  tax  of  20  per 
cent,  on  the  grand  list,  or  any  other  sum,  was  to  be  voted  for  that 
purpose. 

3.  There  is  nothing  in  the  warning  or  votes  of  that  oitj 
meeting,  authorizing  the  sinking-fund  tax  of  ten  per  cent.  Alger 
Y.  Curry,  40  Vt.  437. 
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in.  Tho  vote  in  the  city  meeting  held  in  March,  1866,  cannot 
be  made  to  legalize  the  sinking  fund  tax  of  ten  per  cent.,  assessed 
in  1869  by  the  city  council. 

1.  Because  there  was  nothing  in  the  warnng  for  that  meeting, 
which  indicated  that  any  tax  was  proposed  to  be  voted  upon  the 
list  of  1869,  or  any  year  between  1866  and  1886. 

2.  Because  there  is  no  law  authorizing  any  meeting  to  vote  a 
tax  upon  any  grand  list,  except  the  list  of  those  voting  it.  Gen. 
Stat.  ch.  84,  §66;  Alger  v.  (7urry,  88  Vt.  882;  Capron  v.  jRait- 
tritk,  44  Vt.  516  ;  Blu9h  v.  Colche%Ur,  39  Vt.  193. 

IV.  The  authority  vested  by  the  charter  in  the  city  council  in 
relation  to  the  assessment  of  taxes,  cannot  be  brought  in  to  legalize 
these  assessments  in  spite  of  the  defects  in  the  warnings  and  votes 
above  considered.  They  are  authorized  to  assess  a  tax  of  fifty 
cents  on  the  dollar  for  city  purposes,  and  fifty  cents  on  the  dollar 
for  school  purposes,  in  any  year  when  the  city  meeting  shall  not 
have  voted  a  larger  sum.  The  authority  to  assess  fifly  cents 
cannot  cover  the  125  cent  tax ;  and  having  used  the  authority  in 
relation  to  schools,  by  assessing  a  45  cent  tax,  they  cannot  use 
that  again,  or  in  part,  to  cover  the  20  per  cent,  tax  for  high- 
school  building.  • 

V.  The  conclusion  would  then  seem  to  be,  that  the  first  item 
of  the  tax  (125  per  cent,  for  city  puposes)  is  illegal,  because  the 
warning  for  the  meeting  was  not  properly  published ;  and  the 
second  item  of  the  tax,  for  the  same  reason,  and  for  the  further 
reasan,  that  it  was  not  indicated  in  the  warning  as  one  of  the 
subjects  to  be  considered  at  that  meeting  ;  and  the  last  item  of 
the  tax,  because  there  is  no  vote  or  authority  for  it  whatever. 

VI.  •  A  tax  illegal  in  part,  is  wholly  illegal  and  void,  and  hence 
the  whole  siim  paid,  with  interest  thereon,  should  be  recovered  in 
this  action.  Drew  v.  Dam9  et  al,  10  Vt.  506  ;  Stetson  v.  Kimp- 
tauj  13  Maes.  272 ;  .Bangs  v.  Snow,  1  Mass.  181 ;  Idbbt/  v. 
BumAam,  15  Mass.  144 ;  BiUingham  v.  Snow,  5  Mass.  547 ; 
Johnson  v.  CoUmm,  86  Vt.  693. 

Wales  ^  Taftj  for  the  defendant. 

All  the  proceedings  in  the  assessment  of  the  taxes  which  the 
plaintiff  seeks  to  recover,  were  valid,  and  in  accordance  with  the 
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statutes  existing  upon  that  subject.  The  meeting  held  pn  the  31st 
day  of  May,  1869^  was  legally  warned  in  accordance  with  the  char- 
ter, and  duly  published.  The  charter  provides  that  all  warnings, 
&c.,  ^^shairbe  issued  by  the  mat/or ^  and  published  in  the  manner 
designated  in  the  by-laws  of  the  dty.^^     Acts  of  1864,  116,  §17. 

The  warning  was  issued  by  the  mayor,  and  published  as  re- 
quired by  the  by-law.  The  meeting  was,  therefore,  properly 
called,  and  the  warning  sets  forth  the  purposes  for  which  it  was 
so  called. 

At  this  meeting  the  city  council  were  authorized  to  assess  the 
city  tax  of  125  cents,  and  the  high-school  building  tax  of  20 
cents,  on  the  dollar  of  the  grand  list.  The  city  council  had 
power  to  assess  the  tax  of  45  cents  on  the  dollar  of  the  grand 
list,  under  §39,  page  106,  acts  of  1868,  and  the  tax  of  20  cents 
for  highways,  under  the  act  of  Nov.  22, 1864,  page  80,  §  1,  and 
§  24  of  the  charter.     Acts  of  1864,  page  120. 

The  sinking-fUnd  tax  was  authorized  by  the  legal  voters  of  the 
city,  at  the  meeting  held  on  the  19th  day  of  March,  1866.  The 
city  council  had  power,  likewise,  to  assess  the  tax  under  section 
24  of  the  original  charter.  Under  this  authority  given  them  to 
assess  50  cents  on  the  dollar,  only  a  ten  cent  tax  was  assessed,  as 
the  other  taxes,  as  hereinbefore  shown,  were  authorized  by  the 
legal  voters. 

The  question  arises  as  to  the  character  of  the  payment  made 
by  the  plaintiff;  was  it  voluntary,  or  made  by  compulsion  7 

The  manner  of  assessing  and  collecting  taxes  in  the  city,  is 
regulated  by  the  act  passed  in  1868,  amending  the  charter.  See 
acts  1868,  page  104.  The  treasurer  is  the  officer  who  has  the  only 
authority  to  issue  a  warrant  for  the  collection  of  a  tax,  and  he 
cannot  do  this  until  the  expiration  of  one  month  and  eight  days 
from  the  time  said  tax-bill  shall  have  been  delivered  to  him ;  and 
after  the  delivery  of  the  warrant  to  the  constable,  the  power  of 
the  treasurer  to  receive  the  tax  from  the  tax-payer,  ceases. 
Nothing  is  shown  by  the  plaintiff  as  to  the  time  of  payment, 
whether  before  or  after  the  expiration  of  one  month  and  eight 
days  from  the  time  when  the  tax-bill  was  placed  in  the  treasurer's 
hands.    It  does  not  appear  in  the  case  that  it  was  afber  the  expi- 
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ration  of  that  time.  If  this  fact  is  necessary,  and  it  certainly  is, 
it  is  incumbent  upon  the  plaintiff,  to  entitle  him  to  recover,  to 
show  it,  and  that  a  warrant  had  been  issued ;  but  from  the  fact 
that  it  was  paid  to  the  treasurer,  the  inference  is  plain  that  the 
payment  was  made  before  the  treasurer  could  legally  issue  a  war- 
rant. The  money  paid,  then,  was  paid  by  the  plaintiff  volun- 
tarily, upon  a  tax-bill  without  a  warrant,  with  no  attempt  on  the 
part  of  the  treasurer  to  enforce  payment.  Under  such  a  state  of 
facts,  the  plaintiff  cannot  recover.  Bahcock  v.  O-ranvilUj  44  Vt. 
825.  In  that  case,  the  jury  found  that  the  payment  was  not  a 
voluntary  payment.  But  farther  than  this,  the  evidence  detailed 
in  the  exceptions  has  no  tendency  to  show  that  the  plaintiff  was 
rdtictant  about  its  payment,  or  that  the  treasurer  insisted  upon 
collecting  it ;  so  that  it  was  a  purely  voluntary  act  on  the  part  of 
the  plaintiff,  and  it  is  well  settled,  that  under  such  circumstances, 
he  cannot  recover.  Sheldon  v.  School  District^  24  Conn.  88; 
Barrett  v.  Cambridge^  10  Allen,  48 ;  Smith  v.  Beadfield^  27  Me. 
145 ;  Hathaway  v.  Addison^  48  Me.  440.  And  see,  also,  as  de- 
cisive upon  this  point,  and  of  this  case,  Lee  v.  Templetorij  13 
Gray,  476. 

If  the  court  hold  that  the  plaintiff  can  recover,  it  can  only  be 
for  those  items  of  the  specification  that  are  found  to  be  illegally 
assessed,  and  paid  by  compulsion.  The  assessments  being  sepa- 
rate, the  case  is  unlike  a  single  assessment  for  matters,  some  of 
which  are  legal  and  some  illegal.  Osgood  v.  Blake  et  cds.  1  Fos- 
ter, N.  H.  Rep. ;  Brackett  v.  Whidden,  3  N.  H.  17. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  action  is  assumpsit  to  recover  the  sum  of 
$217.60  paid  by  the  plaintiff  to  the  city  treasurer,  for  taxes  as- 
sessed against  him  by  the  defendant  city.  The  payment  was  made 
on  the  14th  of  August,  1869  ;  for  which  the  plaintiff  then  took 
the  treasurer's  receipt,  which  sets  forth  the  several  taxes,  and  the 
purposes  for  which  they  were  assessed,  as  follows : 

"  Burlington,  Aug.  14, 1869. 

^*  Received  of  Mr.  Noah  Allen,  in  full,  city  tax  on  grand  list 
"of  1869,  $1.25,    W28.41 
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''  High  School  Building  tax,  20,        19.75 

"Highway  tax,  20,  '     20.14 

"  School  tax,  46,        44.48 

"  Sinking-fund  tax,  10,  9.87 " 

With  this  memorandum  on  the  back  of  said  receipt : 
"  Paid  under  protest,  Aug.  14,  1869.  N.  Allen." 

On  the  31st  May,  1869,  the  legal  voters  of  the  city  assembled, 
and  voted  to  raise  81.25  on  the  dollar  of  the  grand  list  for  cur- 
rent expenses  of  the  city  government,  and  twenty  cents  on  the  dol- 
lar for  the  erection  of  a  high-school  building.  And  on  the  same 
day  the  board  of  aldermen  made  the  assessment. 

The  warning  for  the  meeting  of  voters  of  the  city,  was  issued 
and  published  in  accordance  with  the  standing  by-laws  of  the  city, 
but  not  twelve  days  before  the  meeting  ;  and  specified  the  purpose 
and  business  of  the  meeting  in  these  words,  viz :  "  To  vote  upon 
the  question  of  raising  money  by  tax,  or  otherwise,  to  meet  the 
accruing  expenses  of  the  city  government,  and  for  school  par- 
poses  for  the  ensuing  year."  Under  this  warning  the  meeting  voted, 
'^  That  the  wants  of  the  city  demand  the  immediate  erection  of  a 
high-school  building  "  ;  and  not  only  voted  a  tax  of  twenty  cents 
on  the  dollar  of  the  grand  list,  but  authorized  the  mayor  to  b*.r- 
row  on  the  credit  of  the  city,  a  sum  not  exceeding  fifteen  thou- 
sand dollars,  for  the  purpose  of  erecting  said  building. 

I.  It  is  claimed  by  the  plaintiff  that  the  assessment  of  the  tax 
of  $123.41,  for  current  city  expenses,  is  illegal,  for  the  want  of 
twelve  days  notice  by  the  warning  for  the  meeting  which  voted  it. 
The  charter  provides  that  all  warnings,  &c.,  ^'  shall  be  issued  by 
the  mayor,  and  puilished  in  the  manner  designated  in  the  by-laws 
of  the  city."  The  ordinance  of  the  city  council,  in  regard  to  this 
provision  of  the  charter,  is  as  follows :  ^'  All  warnings  for  meet- 
ings referred  to  in  the  17th  section  of  the  charter  of  this  city,  shall 
be  published  in  each  of  the  daily  newspapera  of  this  city  three 
times  successively,  the  last  of  which  publications  shall  be  not 
more  than  ten,  nor  less  than  six  days  priot  to  the  meeting  so 
called." 

It  is  insisted  by  the  plaintiff  that  the  provision  in  the  Oeneral 
Statutes,  requiring  warnings  to  be  poited  *^  at  three  public  places/' 
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Ao.^  ^^  at  least  twelve  days  before  the  time  appointed  for  such 
meetings/'  is  not  modified  as  to  time  by  the  charter ;  and  that 
the  charter    substituted  publication  for  posting  of  the  notice, 
merely.    The  charter  provides,  not  only  for  the  manner  of  notice, 
but  for  one  of  a  different  hind  and  character.    The  publication 
of  such  notice  in  all  the  daily  newspapers,  in  the  manner  provided 
in  the  by-laws,  would  apparently  be  more  full  and  ample  notice  to 
the  voters  than  the  posting  of  a  notice,  as  provided  for  towns  in 
the  Gteneral  Statutes  ;  and  this  springs  from  the  character  of  the 
notice,  and  the  means  of  publicity.     Legal  notices  by  publi- 
cation, have,  as  a  general  rule,  successive  insertions  ;  and  if  the 
twelve  days  fs  required,  it  would  follow  that  the  last  insertion 
should  be  "  at  least  twelve  days  "  before  the  meeting ;  for  the 
several  acts  are  entire,  and  but.one  notice.    Nor  do  we  think  the 
danger  from  delegating  to  the  voters  of  the  city  the  right  to  deter- 
mine the  sufficiency  of  the  notice  by  which  they  shall  be  bound, 
so  imminent  and  appalling  as  counsel  apprehend.    The  voters  of 
the  city  have  every  interest  to  require  full  notice,  and  by  the 
charter,  they  may  provide  one  satisfactory  to  themselves,  and  make 
it  unalterable  by  any  agency  save  their  own.     We  think  a  fair 
construction  of  the  charter,  requires  warnings  to  be  signed  by  the 
mayor,  and  published  ;  but  delegates  to  the  city  the  right  to  fix 
by  a  standing  by-law,  the  time  and  extent  of  such  publications. 

It  is  claimed  that  the  warning  gave  no  notice  of  a  purpose  to 
vote  a  tax,  or  borrow  money,  with  which  to  erect  a  high  school 
building.    The  only  business  article  in  the  warning  is  this :  "  To 
Tote  upon  the  question  of  raising  money  by  tax,  or  otherwise,  to 
meet  the  accruing  expenses  of  the  city  government,  and  for  school 
purposes,  for  the  ensuing  year."    "  School  purposes  "  could  have 
no  other  meaning  in  that  connection,  without  the  perversion  of 
language,  than  the  ordinary  and  current  expenses  in  sustaining 
the  existing  schools  of  the  city.    The  location  and  construction 
of  a  costly  building  for  a  high-school,  for  the  use  of  the  citizens 
of  the  city  of  Burlington,  could  not  be  otherwise  than  of  special 
interest  and  importance  to  the  voters  of  the  city.    Yet  the  warn- 
ing gave  no  notice  of  such  a  purpose.    The  legislature  of  this 
state  have  regarded  the  location  of  a  school-house  in  school-dis- 
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tricts  of  80  much  importance  as  to  require  a  two-thirds  vote  to  fix 
the  location.  Gen.  Stat.  155,  §  44.  The  assessment  of  this  tax, 
and  the  pledge  of  the  credit  of  the  citj  to  the  amount  of  $15,000, 
were  done  by  one  and  the  same  resolution,  and  for  authority,  must 
stand  alike.  If  that  meeting  could  pledge  the  credit  of  the  city 
fer  $15,000,  it  could  for  $40,000,  the  alleged  expense  of  the  entire 
structure.  The  statute  requires  that  the  warnings  shall  ^^  set  forth 
the  bvsiness  to  be  done,  and  the  sub^'ects  to  be  considered,'*^  The 
purpose  of  the  warning  is  notice^  and  should,  at  least,  indicate  to 
the  voters  the  charaeteir  of  the  ^^  business  to  be  done,"  and  the 
".  subjects  to  be  considered."  If  notice  to  raise  money  '*  for 
school  purposes  for  the  ensuing  year,"  would  allow  the  city  to 
vote  money  to  build  a  high-school  building,  and  pledge  the  credit 
of  the  city  to  borrow  money  for  that  purpose,  it  might  vote  money, 
or  pledge  its  credit,  to  build  or  endow  academies  and  colleges 
within  its  precincts,  and  if  this  be  so,  we  see  no  reason  why  the 
other  clause  in  the  warning,  viz.,  ''  To  raise  money  to  meet  the 
accruing  expenses  of  the  city  government,"  would  not  allow  the 
city  to  vote  money  and  pledge  its  credit  to  build  gas-works  and 
water-works,  to  any  extent,  and  at  any  cost.  We  think,  if  a  town 
or  city  would  launch  into  new,  projected  enterprises,  extraordinary 
in  character,  the  '^  business  to  be  done,"  or,  at  least,  the  ^^  subject 
to  be  considered,"  should  be  named  in  the  warning.  The  vote, 
therefore,  assessing  a  tax  of  $19.75  for  the  ^'  high-school  build- 
ing," was  not  authorized  by  the  warning,  and  was  illegal  and 
void. 

II.  The  ^'sinking-fund  tax  "  of  ten  per  cent,  on  the  grand,  list  is 
sought  to  be  justified  under  the  vote  of  March  19, 1866.  That  pur- 
ported to  authorize  the  city  council,  annually  thereafter,  to  assess  a 
tax  on  the  grand  list,  of  ten  per  cent.,  to  provide  a  sinking-fand, 
for  the  purpose  of  extinguishing  the  dobt*accruing  from  the  con- 
struction of  the  aqueduct  to  provide  water  for  the  city.  The  only 
business  article  in  the  warning  for  the  meeting  that  passed  that 
vote,  was  in  these  words :  "  To  vote  whether  the  city  will  author- 
ize the  city  council  to  pledge  the  credit  of  the  city  to  an  amount 
not  exceeding  $150,000,  payable  in  not  less  than  twenty  years, 
with  interest  at  six  per  cent,  per  annum,  to  provide  a  suppljLof 
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water  for  the  use  of  the  city."  The  meeting  passed  a  resolution 
authorizing  the  city  council  to  pledge  the  credit  of  the  city,  in  the 
the  very  language  of  the  warning.  When  this  resolution  was  rat- 
ified by  vote,  the  specific  "  business  to  be  done,"  had  been  done  ; 
the  whole  ^'  business  "  named  in  the  warning  had  been  finished ; 
and  the  authority,  under  the  warning,  exhausted.  The  provision 
for  the  sinking-fund  was  not  only  not  authorized  by  the  warning^ 
but  was  directly  in  conOict  with  the  special  provision  in  it.  The 
warning  definitely  provides  that  the  proposed  loan  shall  be  paya- 
ble in  not  less  than  twenty  years.  The  vote  undertakes  to  assess 
taxes  to  pay  the  loan  witMn  less  than  twenty  years.  If  the  mectt- 
ing  had  authority  to  assess  a  tax  of  ten  per  cent.,  it  could  a 
greater,  and  sufficient  to  extinguish  the  whole  debt  within  twenty 
years.  The  language  of  the  warning  being  thus  specific,  did  not 
authorize  the  resolution  providing  for  the  ^^  sinking-fund." 

There  is  another  objection  to  this  tax,  which  we  think  well  taken. 
The  statute,  ch.  84,  §  66,  provides  that  all  taxes  voted  by  any  town 
at  any  annual  March  meeting,  or  during  that  year,  shall  be  as- 
sessed on  the  grand  list  of  the  same  year  ;  and  the  sixty-seventh 
section  makes  a  similar  provision  as  to  school-district  and  village 
taxes.  This  court  have  decided  that  a  vote  of  a  school  district 
in  March,  1870,  assessing  a  tax  on  the  grand  list  of  1869,  was 
void.  Oapron  v.  Raistricky  44  Vt.  515.  In  that  case,  Whbbleb, 
J.,  says :  ^'  The  vote  having  been  passed  after  the  first  day  of 
March,  1870,  could  not  lawfully  be,  and  was  not,  a  vote  upon  any 
grand  list  other  than  the  one  then  to  be  completed  on  the  15th  day 
of  May  following."  The  evident  aim  and  purpose  of  the  several 
provisions  of  the  statute, — and  they  are  all  consonant  to  that  end, 
— would  seem  to  be  to  allow  citizens  to  tax  themselves^  but;  nei- 
ther their  ancestors  nor  successors.  It  would  indeed  be  compe- 
tent for  a  town  or  city  to  create  a  debt,  which  should  become  pay- 
able in  some  future  year,  br  by  installments  each  succeeding  year. 
But  whether  such  debts  shall  be  paid  by  taxation,  or  otherwise,  is 
a  matter  to  be  determined  by  those  upon  whom  the  duty  rests.  We 
think  the  ^'  sinking-fund  tax  "  of  $9.87,  unwarranted  and  illegal. 

UI.  Was  the  payment  of  these  taxes,  under  the  circumstan- 
ces, a  voluntary  payment  f    The  court  below  have  not  so  found 
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as  a  matter  of  fact,  and  wq  canaot  do  so  as  a  matter  of  law. 
Tho  tax- payer  is  required  by  law  to  pay  his  tax  within  one  month 
and  eight  days  after  publication  of  notice  by  the  treasurer  that 
the  tax-bill  is  in  his  hands  for  collection  ;  and  if  not  paid  within 
that  time,  five  per  cent,  is  added  to  the  tax,  a  warrant  issues,  and 
cost  ensues.  We  infer  from  the  case  as  stated,  that  the  term  of 
grace  had  about  expired,  and  that  the  plaintiff  must  elect  either 
to  pay  the  tax,  or  be  subject  to  the  penalty  and  costs.  If  the 
plaintiff  was  constrained  to  pay  the  tax,  to  save  his  property  from 
distress,  and  to  avoid  a  penalty  and  costs,  it  was  not  a  voluntary 
payment.  Babcock  v.  (jfranvUle^  44  Vt.  326  ;  Henry  v.  Chester^ 
15  Vt.  469.  It  is  not  necessary  that  the  warrant  should  have 
been  issued,  and  the  levy  instant.  If  he  expected,  and  had  a 
right  to  expect,  that  in  due  course  the  warrant  would  issue,  and 
the  collection  be  enforced,  with  costs ;  and  that  unless  he  com- 
plied with  the  one  alternative,  he  mast  submit  to  the  other  ;  and 
he  paid  because,  otherwise,  the  other  alternative  would  be  upon 
him,  with  protest  that  he  paid  because  thu^  constrained,  it  is  not 
such  voluntary  payment  that  he  would  be  precluded  from  recover- 
ing back  the  taxes  so  paid,  if  they  were  illegally  imposed. 

The  court  have  found  that  protest  was  distinctly  made  to  th  3 
treasurer,  at  the  time  of  payment,  and  a  memorandum  of  that  fact 
made  on  the  receipt,  in  the  presence  of  the  treasurer.  The  treas- 
urer must  have  understood  that  th )  taxes  were  not  paid  in  the 
ordinary  course,  but  that  plaintiff  insisted  that  the  assessment  was 
illegal,  and,  by  the  formal -notice,  resarved  the  right,  which  other- 
wise would  have  been  waived,  to  tost  the  validity  of  the  assess- 
ment, by  an  appropriate  action. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  that  the  plaintiff  recover  $29.62  (the  amount  of  the 
^' high  school  building  tax,"  and  the  ''sinking-fund  tax"),  and 
interest  thereon  from  August  14th,  1869*,  with  costs. 
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HoBAGB  Austin  bt  als.  v.  The  Rutland  Railroad  Oompant, 

John  B.  Paqb,  Edwin  A.  Bibchard,  and 

George  W.  Bbckwith.* 

Will.  Deed.  Tenant$  for  Life,  Remainder-men.  Ejectment 
between  Tenants  in  Common.  Railroad  Companiei.  Gen. 
Stat.y  ch.  28,  §§  17,  26.  Riparian  Froprietors  on  Lake  Cham- 
plain. 

a  will  of  all  the  tasta(or*s  "eaUte,  real  and  parsonal/'  will  not  embnoe  land  of  whloh 
the  testator  was  in  possession  at  the  time  of  his  death,  but  of  whloh  he  had  no  title,  or 
oolor  of  title. 

And  if  one  thas  in  possession  of  land,  proenres  a  deed  thereof  from  another  to  his  wUb, 
the  possession  held  by  him  thereafter,  and  by  his  wife  after  his  decease,  is  to  be  referred 
to  the  apparent  right  aoqaired  by  saoh  deed,  and  the  oolor  of  title  glren  thereby. 

There  Is  no  pririty  between  one  in  possession  of  land  ander  a  will,  under  oolor  and  olaim 
of  only  a  life  estate,  and  one  In  possession  after  the  termination  of  the  llfb  estate, 
ander  the  same  will,  olaimin.{  In  remainder.  The  remainder-man  takes  from  the  testa- 
tor, not  from  the  tenant  for  liXe.  Henoe  the  possession  of  the  tenant  will  not  inure  to 
the  remainder-man. 

A  teetator  willed  that  all  his  estate  be  equally  diyided,  and  that  his  two  daughters  eaoh 
hare  a  liib  estate  in  a  moiety  thereof— remainder  to  their  heirs  foreyer.  Held,  that  on 
the  termination  of  the  life  estates,  the  heirs  of  eaoh  took  a  moiety  in  remainder  in  fbe. 

BeU,  also,  that  the  will  contemplated,  in  the  matter  of  determining  the  rii^ts  of  the  own- 
ers of  the  suocessire  estates,  that  the  dlyislon  to  be  made  should  be  such  as  the  law  pro- 
Tided  for,  unless  made  by  the  respeotlve  sucoesslye  owners. 

Tenants  fbr  lilb  cannot  make  partition  of  the  estate,  binding  upon  those  entitled  In  re 
mainder. 

A  railroad  company,  owning  one  undiyided  moiety  of  land  in  fee,  (and  the  lifb  estate  of 
A.  in  the  other  moiety  thereof,  being  in  the  exolosiye  possession,  duly  located  their 
railroad  thereon,  and  appropriated  the  whole  thereof  fbr  the  ordinary,  necessary,  and 
legitimate  purposes  of  the  road,  and  continued  to  thus  use  and  possess  the  same  after 
the  termination  of  said  lifb  estate,  to  the  ezolusion  of  the  remainder-men,  and  without 
the  appraisal,  or  payment,  of  land  damages  under  the  statute,  or  otherwise,  to  the  re- 
mainder-men. ffe/tf,  that  on  aooount  of  the  peculiar  and  extraordinary  oharaoter  of  the 
subjeot-matter  of  the  OAse,  the  remainder-men  could  not  maintain  eject  uent  against  said 
company,  to  reooyer  Joint  possession  of  said  premises. 

See.  17,  ch.  28,  €len.  Stat.,  contemplates  that  land  may  be  taken  fbr  a  railroad,  and  dam- 
age thereby  sustained,  before  any  appraisal  of  land  damages  shall  haye  been  made;  and 
umbU,  that  cases  like  the  present  were  not  intended  to  be  subject  to  any  of  the  proyis- 
lons  of  the  statute  for  the  appraisal  of  land  damages  before  the  oonstmotion  of  the  road. 

Sao.  26  of  the  same  chapter,  affords  a  remedy  in  oases  where  a  railroad  company  has  taken 
possession  of  land  fbr  the  construction  of  their  road  without  paying  the  land  damages, 
or  haying  them  appraised,  and  supersedes  the  common  remedy  by  ejectment,  which  is 
ayallable  in  ordinary  cases  between  tenants  in  common. 

Owners  of  land  bordering  on  the  waters  of  Lake  Champlain,  haye  no  title  to  the  soil  be- 
yond low  water  mark,  nor  right  appurtenant,  but  only  a  statutory  right,  to  build  wharyes 
and  store-houses  into  the  lake,  In  front  of  their  land.  Therefore,  if  land  be  made  by  a 
stranger  by  Ailing  in  earth  in  front  of  their  land,  from  low  water  mark  into  the  lake, 
and  wharyes  and  docks  be  built  thereon,  they  cannot  maintain  ejectment  therefbr. 

•  This  case  was  decided  at  the  January  term,  1873. 
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Ejegthbnt  to  recover  certain  premises  in  Burlifigton.  Plea, 
the  general  issue,  with  notice  of  special  matter  of  defense.  Trial 
by  jury,  April  term,  1871,  Pibbpoint,  Ch.  J.,  presiding. 

The  plaintiffs  gave  in  evidence  the  original  charter  of  Burling- 
ton, granted  June  7, 1763,  by  which  it  appeared  that  said  town- 
ship was  bounded  west  on  ^^  the  shore  of  Lake  Champlain,"  and 
was  granted  in  seventy-two  shares,  of  which  one  share  was  granted 
^^  for  the  benefit  of  a  school  in  said  town"  ;  also,  the  proprietors' 
records  of  said  town,  by  which  it  appeared  that  by  a  7th  division 
among  the  proprietors,  water  lot  No.  10  was  set  to  said  school 
right,  and  was  described  as  containing  twenty  rods  of  land, 
bounded  on  the  north  by  the  south  line  of  South  (now  Maple) 
street,  east  by  the  west  line  of  Water-street,  being  50  links  in 
width  on  said  Water-street,  and  bounded  "  west  by  the  waters 
of  Lake  Champlain."  Water  lot  No.  9,  by  the  same  division, 
was  set  to  the  right  of  John  Willis,  Jr.,  one  of  the  original  pro- 
prietors. This  lot  is  of  the  same  size  as  No.  10,  adjoins  No.  10 
on  the  south,  find  has  the  same  western  boundary.  The  plaintiffs' 
evidence,  not  contradicted,  tended  to  prove  that,  early  in  the  year 
1800,  the  selectmen  of  Burlington  leased  to  Richard  Fittocks, 
*'  as  long  as  wood  grows  and  water  runs,"  said  water  lot  No,  10, 
at  a  rent  of  one  dollar  and  fifty  cents,  payable  on  each  first  day 
of  January  thereafter,  and  that  this  rent  had  been  annually  paid 
by  the  successive  occupants  of  said  lot  to  the  present  date ;  that 
said  Richard  Fittocks  went  into  possession  under  said  lease,  and 
built  a  dwelling-house  and  a  store-house  on  the  easterly  part  of 
said  lot,  and  that  his  dwelling-house  extended  partly  upon  said 
lot  No.  9 ;  that  he  enclosed  the  easterly  half  of  both  said  lots 
with  a  fence,  and  occupied  what  was  within  such  enclosure  as  a 
garden  and  orchard,  having  filled  in  some  part  of  No.  9  for  that 
purpose,  which  was,  before,  low  and  swampy ;  that  his  business  du- 
ring that  time  was  unloading  vessels  with  a  large  scow  which  he 
had  in  the  lake  there ;  aud  that  he  occupied  said  lots  in  the  man- 
ner stated  until  his  death,  which  occurred  August  17, 1810  ;  that 
he  loft  a  will,  which  was  duly  proved,  admitted  to  probate  and 
recorded  September  4,  1810,  devising  his  estate  thei<ein  as  fol- 
lows : 
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''  I  will  that  all  my  jast  debts  and  funeral  charges  be  paid. 
Item.  I  will  the  one-third  part  of  my  estate,  real  and  personal, 
to  my  beloved  wife,  Peggy  Pittocks,  during  l)§r  natural  life,  in 
lien  of  her  dower,  and  that  the  residue  of  my  estate,  real  and 
personal,  be  chargeable  with  the  maintenance  of  my  said  wife, 
provided  the  said  one-third  part  shall  not  be  sufficient  therefor, 
BO  long  as  she  shall  remain  my  widow.  Item.  I  will  that  all  my 
estate,  real  and  personal,  of  every  description,  excepting  what  is 
above  bequeathed  to  my  wife,  Peggy  Pittocks,  be  equally  divided, 
and  that  the  use,  improvement,  and  occupancy  of  the  one  moiety 
thereof,  be  had,  held,  and  enjoyed,  by  my  eldest  daughter.  Avis, — 
and  the  other  moiety,  by  my  youngest  daupjhter,  Nelly,  during  their 
natural  lives  ;  also,  that  part  above  bequeathed  to  the  said  Peggy, 
in  like  proportions,  after  the  decease  of  the  said  Peggy.  Re- 
mainder, to  their  heirs  forever ;  and  in  case  either  of  my  said 
daughters  shall  die  without  heirs,  her  portion  of  my  estate,  real 
and  personal,  hereinbefore  bequeathed,  shall  be  held  and  enjoyed 
by  the  surviving  daughter,  under  the  same  restrictions,  subject  to 
the  same  descent  to  her  heii  s,  as  hereinbefore  set  forth ;  and  in 
case  both  die  during  the  lifetime  of  the  said  Peggy,  without  heirs, 
'  then  the  said  Peggy  shall  have,  hold,  and  enjoy,  all  my  estate, 
real  and  personal,  to  her  and  her  heirs  forever." 

The  will  and  probate  was  not  recorded  in  the  clerk's  office  of 
of  Burlington,  until  the  year  1870.  The  plaintiff's  evidence  fur- 
ther tended  to  prove  that  the  executors  named  in  said  will  duly 
made  and  filed  an  inventory  and  appraisal  of  the  estate  of  said 
Richard  Pittocks,  in  which  was  set  down  and  appraised  the  fol- 
lowing real  estate  only,  viz :  "  13i  acres  of  land  at  Red  Rock 
Point,"  appraised  at  $270,  and  "  Water  lot  laid  to  school  right, 
subject  to  rent  at  $1.50  a  year,  with  house  and  store-house  on 
same,"  appraised  at  $250,  and  the  probate  records  produced, 
showed  an  order  of  the  probate  court  for  the  sale  of  the  real  es- 
tate for  the  payment  of  the  debts  of  the  estate,  a*hd  the  sale  by 
the  executors,  under  that  order,  of  the  real  estate  at  Red  Rock 
Point ;  and  -showed  the  whole  of  the  inventoried  estate,  except 
said  water  lot  No.  10,  to  have  been  administered  and  disposed  of, 
and  the  debts  paid,  and  the  accounts  of  the  executors  settled, 
November  7, 1820,  leaving  a  balance  in  favor  of  the  executors, 
which  they  remitted  to  "  the  widow  and  heirs,  from  benevolent 
motives" ;  but  no  further  mention  was  made  of  said  water  lot  No. 
29 
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10,  except  as  above  referred  to  in  said  inventory  and  appraisal, 
nor  was  any  mention  made  of  said  water  lot  No.  9,  nor  were  any 
proceedings  had  in  the  probate  conrt  in  reference  to  either  of 
said  lots  ;  that  upon  the  death  of  said  Richard  Fittocks,  the  said 
Peggy  Fittocks,  widow,  remained  and  continued  to  live  upon  said 
premises,  and  the  said  daughter  Avis,  having  married  one  Reuben 
Raxford,  went  with  him  into  the  occupation  of  the  same,  occupy- 
ing the  house  which  Richard  Fittocks  in  his  lifetime  had  built, 
— ^the  said  Peggy  Fittocks  and  Mrs.  Raxford  living  together, — 
and  that  the  said  daughter  Nelly,  having  married  one  Rufus  Aus- 
tin, went  with  him  into  possession  of  said  lot  No.  10,  he  occupy- 
ing with  his  buildings  the  west  half  of  said  lot,  and  also  enclosing 
and  occupying  the  west  half  of  said  lot  No.  9  ;  that  said  Rufas 
Austin  died  about  twenty-two  years  ago,  and  the  said  Nelly  Aus- 
tin died  January  5, 1870,  leaving  as  their  children  surviving  them, 
the  ten  principal  plaintiffs  named  in  the  writ,  and  that  the  female 
plaintiffs  named  in  the  writ,  were  the  wives  of  the  other  named 
plaintiffs,  as  in  the  writ  described. 

It  appeared  that  the  said  Avis  is  still  living,  and  is  a  widow, 
her  husband  having  deceased  many  years  ago,  and  that  the  said 
Peggy  Fittocks  died  in  the  year  1827. 

The  plaintiffs  then  offered  in  evidence  a  certain  partition  deed, 
dated  April  17,1824,  (duly  executed,  acknowledged,  and  re- 
corded), between  the  said  Rufus  Austin  and  Nelly  (in  the  deed 
called  Eleanor)  Austin,  of  the  one  part,  and  the  said  Peggy  Fit- 
tocks ( in  the  deed  called  Peggy  Chance  )  and  said  Reuben  Rax- 
ford and  Avis  Raxford,  of  the  other  part,  purporting  to  divide 
said  water  lot  No.  10  between  them.  To  the  admission  of  this 
deed,  the  defendants  objected  for  substance,  but  the  court  admitted 
the  same,  and  it  was  read  in  evidence. 

The  plaintiffs  also  introduced  in  evidence  a  deed  jof  said  Rufus 
and  Eleanor  Austin,  to  Jireh  Durkee,  of  part  of  water  lot  No.  10, 
dated  October  14,  1825,  acknowledged  and  recorded.  Also,  a 
mortgage  deed  of  said  Rufus  and  Eleanor  Austin  of  another  part 
of  the  same  lot,  to  Henry  Mayo  and  Timothy  FoUett,  dated  April 
24, 1827,  acknowledged  and  recorded. 
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Those  two  last  named  deeds  were  in  the  defendants'  chain  of 
title,  bat  were  introdaced  by  the  plaintiffs  for  the  purpose  of 
showing  that  water  lot  No.  10  was  therein  described  as  a  school 
lot,  the  original  lease  and  the  record  thereof  being  proved  to 
have  been  lost,  and  other  evidence  having  been  given  of  the  fact 
by  the  plaintiffs,  not  material  to  be  stated. 

It  was  conceded  by  the  defendants,  that  the  defendant  Beckwith 
was  in  possession  of  the  dock  in  the  declaration  described,  lying 
in  front  of  said  two  water  lots,  and  extending  into  the  lake,  and 
that  the  other  defendants  were  in  possession  of  the  rest  of  the 
premises  described,  and  that  the  Rutland  Railroad  Company  was 
the  landlord  of  said  Beckwith  as  respects  said  dock  ;  such  pos- 
session and  title,  or  claim  of  title,  being  as  hereinafter  set  forth. 

The  plaintiffs  gave  evidence  tending  to  show  a  demand  of  the 
premises  in  question,  of  the  defendants,  before  suit  brought, 
which  is  not  material  to  be  more  particularly  stated,  under  the 
ruling  of  the  court.  Upon  this  evidence  the  plaintifiGs  rested 
their  case. 

The  defendants  then  put  in  evidence  the  charter  of  the  Cham- 
plain  &  Connecticut  River  Railroad  Company,  granted  November 
1,  1843,  and  the  act  of  1847,  changing  the  name  to  that  of  the 
Rutland  &  Burlington  Railroad  Company,  and  the  location  and 
survey  by  the  directors  of  said  'corporation,  as  by  them  signed, 
sealed,  certified,  and  recorded  in  thp  town  clerk's  office  of  said 
Burlington,  dated  January  24, 1846,  of  lands  embracing  said  water 
lots  9  and  10,  ^'  for  depot  purposes,  and  other  purposes  connected 
with  the  northern  termination  of  said  railroad,"  and  introduced  in 
evidence  tending  to  show,  that  said  railroad  was  constructed  at 
this  point  in  the  year  1848,  and  through  its  whole  length  by  Decem- 
ber 25, 1849,  and  that,  ever  since,  said  two  lots  had  been  used  by 
said  railroad  company,  and  its  successors  in  the  management  and 
control,  for  depot  purposes,  and  other  purposes  connected  with 
tKe  use  of  said  railroad, — having,  during  all  this  time,  several 
railroad  tracks  crossing  the  same,  and  connecting  thereby  with 
the  Vermont  &Oanada,  or  Vermont  Central  Railroad,  proceeding 
north  and  east.  It  was  not  claimed  by  the  defendants  that  any 
appraisal  of  the  lands  so  taken  had  been  made,  nor  that  the 
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plaintiffs  had  ever  received  any  compensation  therefor,  but  that 
said  railroad  company  had,  after  such  location  and  survey,  pur- 
chased and  taken  conveyances  of  said  premises  from  other  par- 
ties, as  hereinafter  stated,  who  were  supposed  to  have  title  thereto. 

All  the  plaintiffs,  at  the  time  of  such  location  and  survey,  wero, 
and  have  ever  since  been,  residents  without  this  state.  Some  of 
them  were  then  minors,  and  some  were  of  full  age. 

As  tending  to  prove  the  knowledge  of  the  plaintiffs,  of  such 
appropriation  by  said  railroad  company,  and  the  acquiescence  of 
the  plaintiffs  therein,  the  defendants  relied  upon  the  publicity  and 
notoriety  of  the  proceedings,  and  of  the  occupation  of  said  prem- 
ises for  the  purposes  aforesaid,  and  upon  said  record  in  the  town 
clerk's  office,  and  upon  the  testimony  of  Horace  Austin,  one  of 
the  plaintiffs,  who,  on  this  point,  testified  in  ^  ubstance,  that  it  was 
seventeen  years  ago  last  fall  that  he  first  heard  that  the  Rutland 
&  Burlington  railroad  was  laid  upon  these  lots,  and  that  he  heard 
of  it  from  his  folks  in  Michigan  City,  when  he  returned  from  the 
army,  and  had  moved  to 'the  West ;  that  he  heard  of  the  railroad 
being  built  at  that  time,  from  Mary  Ann  Dupew  and  Adam  Smith, 
the  daughter  and  son-in-law  of  his  aunt,  Mrs.  Raxford.  That 
Timothy  Follett,  somewhere  about  the  time  that  Mrs.  Raxford  con* 
veyed  to  the  railroad  company,  wrote  a  letter,  either  to  him,  or  to 
his  sister,  Mrs.  Nelson  ( who  was  the  oldest  heir),  wanting  to 
know  what  they  would  take  for  the  land,  but  did  not  state  for 
what  purposes  he  wanted  it ;  and  that  either  he  or  his  sister  an- 
swered the  letter,  saying  that  some  of  the  heirs  were  not  of  age, 
and  could  not  sell  it. 

The  defendants  also  introduced  in  evidence  a  deed  from  John 
CoUard  to  Peggy  Fittocks,  dated  April  29, 1805,  conveying  to  her  in 
fee,  with  warranty,  in  consideration  of  five  dollars,  the  *'  one  moiety 
or  equal  half  of  water  lot  No.  9,  laid  and  drawn  to  the  original 
right  of  John  Willis,  Jr.,"  with  evidence  that  said  Richard  Fit- 
tocks paid  CoUard  for  it.  Also,  the  quit-claim  deed  of  said 
Peggy  Fittocks  to  Timothy  Follett,  dated  January  13, 1827,  of 
all  her  title  and  interest  in  the  same  lot.  Also;  the  warranty 
deed  of  John  CoUard  to  John  Pomeroy,  dated  July  4,  1825,  con- 
veying in  fee  the  other  undivided  half  of  said  lot  No.  9.    Also, 
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the  quit-claim  deed  of  John  Pomeroy  to  Henry  Mayo  and  Timothy 
Follett,  dated  April  17,  1827,  conveying  in  fee  all  his  right  and 
title  in  the  undivided  moiety  of  said  lot  No.  9.  The  defendants, 
relying  in  their  own  behalf  upon  the  two  deeds  put  in  evidence 
by  the  plaintiffs,  viz :  Bufus  and  Eleanor  Austin  to  Jireh  Durkee, 
dated  October  14,  1825,  and  the  mortgage  deed  of  Rufas  and 
Eleanor  Austin  to  Henry  Mayo  and  Timothy  Follett,  dated  April 
24,  1827,  also  put  in  evidence  the  quit-claim  deed  of  Jirch 
Durkee  to  said  Mayo  and  Follett,  dated  June  27, 1828,  conveying 
all  his  title  and  interest  in  said  water  lot  No.  10  to  them.  Also, 
the  deed  of  said  Mayo  and  Follett  to  Harry  and  John  Bradley, 
dated  February  26, 1835,  conveying  to  them  said  water  lot  No.  9, 
and  "the  westerly  half  of  water  lot  No.  10,"  with  warranty, 
except  as  to  the  said  annual  rent  chargable  on  No.  10.  Also,  a 
deed  of  said  Harry  and  John  Bradley  to  Timothy  Follett,  dated 
April  25, 1835,  of  one  undivided  third  part  of  the  same  premises 
with  warranty.  Also,  a  quit-claim  deed  of  said  Harry  Bradley  to 
said  Timothy  Follett  and  John  Bradley,  dated  January  25,  1841, 
of  all  his  right  and  title  in  the  same  premises.  Also,  the  deed  of 
said  Timothy  Follett  and  John  Bradley  to  the  Champlain  &  Con- 
necticut River  Railroad  Company,  dated  September  13,  1847, 
conveying  sundry  lands,  and  among  them,  said  water  lot  No.  9, 
and  -'  the  westerly  half  of  water  lot  No.  10,"  for  the  considera- 
tion received,  as  expressed  in  said  deed,  of  seven  thousand  dol- 
lars, with  warranty,  except  as  to  the  annual  rent  on  said  lot  No. 
10.  Also,  the  quit-claim  deed  of  Avis  Raxford  ( then  a  widow  ) 
and  her  children,  viz:  Daniel  A.  Smith  and  his  wife  Sophia, 
Mary  Ann  Dapew,  Dennison  Raxford,  Nelson  Raxford,  and  Mar- 
garet Raxford,  to  the  Rutland  &  Burlington  Railroad  Company, 
dated  September  11,  1849,  conveying,  for  the  consideration  of 
$3850,  as  expressed  in  said  deed,  all  their  right  and  title  in  and 
to  "water  lot  No.  10,  so  called,  on  the  west  side  of  Water- 
street,  with  the  buildings  thereon  ;  also,  water  lot  No.  9,  adjoin- 
ing said  No.  10,  in  the  village  of  Burlington."  All  the  foregoing 
deeds  were  duly  acknowledged  and  recorded. 

It  was  conceded  that  the  title,  and  all  the  rights  of  the  Rut- 
land &  Burlington  Railroad  Company,  had,  before  the  commence- 
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ment  of  this  suit,  passed  to,  and  become  vested  in,  the  Rutland 
Railroad  Company,  and  that  the  control  and  management  of  said 
railroad,  and  the  rights  of  said  several  corporations,  had,  for  the 
purpose  of  such  management  and  control,  become  vested  in  the 
defendants,  Birchard  and  Page,  as  trustees  of  the  second  mort- 
gage bondholders  of  said  Rutland  &  Burlington  Railroad  Com- 
pany, by  due  appointment  of  the  court  of  chancery.  It  was  also 
conceded  that  two  of  the  plaintiffs,  children  of  Rufus  and  Nelly 
Austin,  were  born  previous  to  April  17, 1824. 

The  defendants'  evidence,  not  contradicted,  tended  to  prove 
that  Mayo,  Follett,  and  the  Bradleys,  had  claimed  and  occupied 
the  westerly  half  of  No.  10,  and  of  No.  9,  from  the  time  of  their 
purchases  down  to  the  time  of  the  conveyance  by  Follett  and 
Bradley  to  the  railroad  company  ;  and  it  was  not  claimed  by  the 
plaintiffs  that  the  said  Rufus  and  Nelly  Austin,  or  Mrs.  Raxford, 
or  her  children,  ever  occupied  or  claimed  any  part  of  the  prem- 
ises  in  question  after  the  date  of  their  repective  conveyances. 

The  defendants  then  offered  to  prove  that  the  shore  line  of 
Lake  Champlain,  and  the  line  of  low  water  mark,  during  the  life, 
and  at  the  death,  of  Richard  Fittocks,  was  at  a  point  ten  rods 
distant  from,  and  west  of,  the  west  line  of  Water-street,  and  was  at 
those  dates,  and  ever  since,  until  the  building  of  said  railroad, 
the  western  boundary  and  limit  of  said  water  lots  Nos.  9  and  10 ; 
and  that  in  the  construction  of  said  railroad,  and  for  the  laying 
of  necessary  track's,  the  Rutland  &  Burlington  Railroad  Company 
had  filled  in  with  earth,  to  the  west  of  said  ten  rods  distance,  and 
into  the  lake,  a  distance  of  110  feet ;  and  that  said  Beckwith,  de- 
fendant, had,  at  large  expense,  under  a  lease  and  contract  from  the 
other  named  defendants,  and  by  their  license,  built  and  extended 
siill  further  out  into  the  lake,  the  said  dock,  from  the  point  to 
which  said  railroad  company  had  so  filled  in  as  aforesaid  This 
evidence  was  objected  to  by  the  plaintiff,  and  the  court  excluded 
it. 

Upon  the  whole  evidence,  the  plaintiffs  claimed  as  follows  ; 

1.  That  the  plaintiffs'  title  to  the  one  half  of  lot  No.  10,  was 
clear. 
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2.  That  the  half  which  the  plaintiffs  were  entitled  to  recover, 
was  the  westerly  half,  according  to  the  partition  deed  of  April 
17,  1824. 

8.  That  the  question  of  the  nature,  extent  and  character  of 
the  possession  of  so  much  of  lot  No.  9  as  was  shown  to  have 
been  occupied  by  Fittocks  and  his  successors,  should  be  submitted 
to  the  jury,  and  that  if  found  to  be  exclusive,  continuous,  under 
a  claim  of  right,  and  enclosed  by  a  fence,  as  the  plaintiffs'  evi- 
dence tended  to  show,  the  plaintiffs  were  entitled  to  recover  one 
half  of  so  much  of  lot  No.  9  as  was  so  occupied. 

The  court  ruled  that,  upon  the  evidence,  the  plaintiffs  were  not 
entitled  to  recover  any  part  of  lot  No.  9.  To  this  decision  the 
plaintiffs  excepted. 

The  defendants  claimed : 

Ist.  That  the  plaintiffs  were  not  entitled  to  recover  in  the 
action. 

2d.  That  if  entitled  to  recover,  they  could  recover  only  the 
one  undivided  half  of  lot  No.  10. 

8d.  That  no  recovery  could  be  had  for  the  land  extending 
into  the  lake  beyond  the  boundary  of  lot  No.  10,  as  it  existed  at 
the  time  of  the  death  of  Richard  Fittocks,  so  far  as  said  extension 
had  been  made  by  the  works  of  the  Rutland  &  Burlington  Rail- 
road Company. 

4th.  That  no  recovery  could  be  had  for  any  part  of  said 
dock. 

Neither  party  desiring  to  address  the  jury,  and  neither  party 
questioning  the  truth  of  the  evidence  of  the  other,  so  far  as  lot 
No.  10  was  concerned,  the  court  ruled  that  the  plaintiffs  were  en- 
titled to  recover,  and  directed  the  jury  to  return  a  verdict  for  the 
plaintiffs,  the  damages  in  that  event  being  agreed  upon,  for  the 
seisin  and  possession  of  so  much  of  said  water  lot  No.  10  ^'as 
lies  west  of  a  line  parallel  with  Water-street,  and  one  chain  and 
thirty-six  links  westerly  from  said  Water-street,  together  with  the 
dock,  or  wharf,  lying  opposite  and  against  said  water  lot  No. 
10,  and  of  the  same  width  therewith,  and  one  cent  damages  and 
costs."    The  jury  returned  a  verdict  accordingly. 

The  defendants  excepted  to  the  several  rulings  of  the  court  in 
the  admission  of  evidence  by  thom  objected  to  ;  to  the  exclusion 
of  the  evidence  by  them  offered ;  to  the  refusal  to  rule  upon  the 
'case  as  by  them  requested ;  and  to  the  rulings  as  made. 
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Daniel  Roberts^  for  the  defendants. 

I.     On  the  plaintiff's  exceptions  as  to  No.  9. 

Upon  the  plaintiff's  evidence,  Richard  Fittocks,  some  time  in 
the  year  1800,  took  possession  of  lot  No.  10  under  his  town  lease, 
and  in  putting  up  his  buildings  upon  the  easterly  part  of  No.  10, 
then  or  later,  extended  them  partly  upon  lot  No.  9,  and  enclosed 
the  easterly  part  of  both  lots  with  a  fence,  and  so  occupied  the 
east  part  of  both  lots.  This  occupation  of  No.  9,  upon  the  plain- 
tiffs' evidence,  was  without  title,  or  color  of  title,  and,  we  might 
suppose  as  a  fact,  came  through  a  mistake  as  to  the  boundary  of 
No.  10.  It  continued  but  ten  years  at  most,  as  he  died  August 
17, 1810,  and  so  did  not  ripen  into  a  perfect  title. 

Ist.  The  plaintiffs  cannot,  in  their  behalf,  add  to  this  the  posses- 
sion of  the  life  tenants,  Avis  and  Nelly,  so  as  to  make  out  a  fif- 
teen years  adverse  possession.  Gourley  v.  Woodbury  et  aU.  42 
Vt.  395.  These  plaintiffs  are  not  the  successors  of  Avis  and 
Nelly,  do  not  claim  through  them,  but  by  an  independent  title, 
each  party  taking  a  separate  estate,  and  directly  from  the  will  of 
Richard  Fittocks,  as  purchasers.  No  tenure  exists  between  them. 
Wms.  Real  Prop.  188 ;  2  Wash.  Real  Prop.  231,  493.  Nor  trust 
—Law  Rep.  6  Ch.  App.  32. 

The  estate  of  these  plaintiffs  under  the  will,  was  a  vested  re- 
mainder from  the  start.  2  Wash.  Real  Prop.  230,  231 ;  Blake  et 
ux.  V.  Stone^  27  Vt.  476  ;  Q-ourley  v.  Woodbury  et  ah.  supra. 
The  continued  possession  of  the  father  and  mother  of  the  plain- 
tiffs, therefore,  if  it  could  grow  to  a  title,  would  become  a  title 
for  themselves,  and  not  for  the  plaintiffs,  and  could  not  enure  to 
the  benefit  of  the  plaintiffs  as  claimants  under  the  will.  Their 
possession,  being  under  claim  of  title  as  tenaiits  for  life,  however 
long  enjoyed,  could  perfect  it  only  as  an  estate  for  life,  as  their 
possession  must  be  referred  to  their  claim.  They  must  first  repu- 
diate their  title  under  the  will,  before  their  possession  could  begin 
to  count  as  a  claim  in  fee.  Again,  the  plaintiffs  do  not  claim  as 
heirs  of  Nelly,  but  by  purchase  under  the  will,  and  so  the  claim 
is  inconsistent  with  any  title  in  fee  in  Nelly,  created  by  fifteen 
years  adverse  possession. 
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2d.  Whatever  right  such  possession  of  the  life  tenants  created, 
passed,  1st,  by  the  deed  of  Bufus  and  Nelly  Austin  to  Durkee, 
October  14, 1825,  and  thent^  to  the  defendants ;  2d,  by  an  ad- 
verse possession  of  No.  9  from  thence  down.  Whatever  was 
gained  by  an  adverse  possession  by  the  life  tenants,  was  lost  by 
the  subsequent  counter  possession  since  1825. 

3d.  The  possession  of  Richard  Fittocks  of  No.  9,  must  be  re- 
ferred to  the  title  of  his  wife  Peggy,  under  the  deed  of  Collard, 
of  April  29, 1805 ;  and  the  subsequent  possession  of  herself,  and 
of  the  life  tenants,  down  to  January  13, 1827,  when  she  conveyed 
to  Follett,  mast  be  referred  to  the  same  title.  Richard  Fittocks 
paid  Collard,  and  consented  to  the  deed  being  given  to  her.  Fit- 
tocks' possession  must  be  presumed  to  have  been  under  an  appa- 
rent right,  rather  than  without  right,  and  no  other  right  appears. 
That  his  possession  may  have  commenced  before  the  date  of  this 
deed  (if  it  did),  consists  with  a  holding  under  it.  Brooks  v.  Chap- 
lin, 3  Vt.  281. 

4th.  These  facts  also  amount  to  a  recognition  of  the  title  of 
John  OoUard  to  No.  9,  through  whom  the  entire  estate  in  undi- 
vided moieties  has  come  to  the  defendants,  and  estops  the  plain- 
tiffs, claiming  under  the  will,  from  denying  it.  Hodges  v.  Eddy, 
38  Vt.  327. 

5th.  The  course  taken  with  No.  9  after  the  death  of  Richard 
Fittocks,  shows  that  it  was  not  understood  to  have  been  claimed 
or  possessed  by  him,  except  in  right  of  his  wife.  It  was  not  in- 
ventoried nor  administered  as  any  part  of  his  estate.  It  was 
thereafter  possessed  by  his  widow  until  1827,  when  she  conveyed 
it  to  Follett 

II.     Defendants'  exceptions. 

Ist.  That  plaintiffs  were  not  entitled  to  recover.  For  the 
present,  let  it  be  assumed  that  the  plaintiffs  were  entitled  to  an 
equal  undivided  half  of  lot  No.  10.  If  any  one  of  the  plaintiffs 
was  not  entitled  to  recover,  then  this  suit  must  fail.  Some  of  these 
plaintiffs  were  of  full  age  at  the  date  of  the  location  and  survey 
of  the  railroad.  All  were  then,  and  ever  since,  residents  without 
the  state.  This  corporation  was  made  subject  to  the  general  rail- 
road laws  by  act  of  November  9, 1850.  Sess.  Laws,  p.  87.  See 
80 
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Charter  1848,  p.  53.  The  interest  of  the  plaintiffs  as  a  vested 
interest  in  remainder,  was  susceptible  of  estimation  and  appraisal. 
Oen.  Stat.  ch.  28,  §  20 ;  Oomp.  Stat:  ch.  26,  §  24.  The  setting 
out  of  the  land  for  depot  purposes,  and  the  survey  of  the  railroad 
route,^with  the  record^thereof,  were  something  more  than  a  posh 
session  taken  in  the  way  of  a  survey,  Ac.,  as  preparatory  to  an 
appropriation  of  the  land.  It  was  an  appropriation  of  it,  and  of 
the  whole  title  in  it,  for  the  purposes  of  the  charter.  This  was 
notorious.  It  was  on  record,  and  some  of  the  plaintiffs  had  ac- 
tual notice.  Seeing  this,  and  not  objecting,  an  assent  should  be 
implied,  which  cannot  be  revoked.  MeAulay  v.  Western  Vt.  R, 
R.  Go.  et  ah  88  Vt.  811 ;  Knapp  et  al.  v.  MeAuley  et  ah,  89  Vt. 
275 ;  Troy  ^  Boston  R.  R.  Co.  v.  I\>tter,  42  Vt.  266,  272. 

Nor  are  the  plaintiffs  harmed  by  this  rule ;  for  their  rights  to 
fiill  damages  are  reserved  to  them,  and  secured  by  a  specific  lien 
upon  the  lands.  Charter,  §7;  Gen.  Stat.  ch.  28,  §17;  Comp. 
Stat.  ch.  26,  §  20.  So  too,  an  action  is  given  by  statute  to  recover 
full  damages  when  the  lands  have  not  been  appraised.  Comp.  Scat, 
ch.  26,  §  80 ;  Gen.  Stat.  ch.  28,  §  26.  Again,  it  may  be  said  that 
the  acts  of  the  railroad  company  were  lawful  as  to  these  plaintiffs, 
or  that  the  plaintiffs  had  no  right  to  complain  of  such  acts,  until 
after  the  expiration  of  the  life  estate  of  Nelly.  On  this  theory, 
the  present  use  of  these  grounds  is  lawful  to  the  railroad  com- 
pany, as  an  owner  of  the  other  undivided  half.  These  works 
were  not  only  rightfully  erected,  but  rightfully  continued.  The 
action  then  is  based  upon'the  claim  that  the  plaintiffs  are  entitled 
to  be  admitted  to  a  joint  occupation  with  the  railroad  company, 
of  these  tracks  and  depot  grounds,  and  that  the  action  of  eject- 
ment lies  upon  the  refusal  of  the  company  so  to  admit  them.  But 
the  possession  of  the  company  must  be  exclusive,  for  the  sake  of 
the  public,  and  cannot  be  shared  with  any  one  else.  Troy  ^  Bos- 
ton R.  R.  Co.  V.  Potter,  supra^  and'cases  cited. 

2.  The  court  erred  in  giving  effect  to  the  partition  deed  of 
April  17, 1824,  of  the  life  tenants  in  behalf  of  the  remainder-man, 
against  the  defendants'  second  request.  The  case  shows  that  some 
of  these  plaintiffs  were  then  in  life.  The  remainder  was  then 
vested  in  them,  as  children,  taking  under  the  denominatioB  of 
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'^  heirs."  The  oontiiigeiicy  which  applied  to  anbora  ehildreti,  be- 
came a  certain^  at  their  birth.  Blake  et  ux.  v.  Stane^  27  Yt. 
9upra;  Smith  v.  H<Mt%ng%,  29  Vt  240.  It  is  admitted  (and  the 
plaintiffs'  case  rests  upon  this)  that  the  life  tenan-s  could  do  noth- 
ing to  the  prejudice  of  the  remainder-men.  Otherwise,  the  deed 
of  Austin  and  wife  conyeyed  the  plaintiffs'  estate  in  the  west  half 
of  No.  10,  which  was  conveyed  os  a  fee.  By  the  same  reason, 
the  remainder-men  cannot  avail  themselves  of  any  attempted 
change  in  their  relations,  which  might  prove  to  their  advantage  ; 
and  it  is  absurd  to  say  that  this  may  depend  upon  the  election  of 
the  remainder-men,  and  particularly,  as  in  this  case,  where  a  part 
might  elect  differently  from  the  other  part.  The  title  of  these 
plaintiffs  was  an  undivided  interest,  each  for  himself,  in  thb  entire 
lot.  It  was  not  competent  for  the  life  tenants  to  change  this.  The 
partition  deed  did  not  profess  to  do  this,  nor  to  bind  the  remain- 
der-men. It  was  a  mutual  quit-claim  of  the  interest  of  the  parties 
to  it,  and  of  their  interest  only,  viz :  their  life-estate. 

The  provision  in  the  will  as  to  a  division  into  moieties,  has  no 
force  to  command  an  actual  division  and  separation  into  parcels. 
Avis  and  Nelly  could  do  this,  or  occupy  in  common,  as  they 
should  see  fit. 

Much  less  does  the  will  contain  an  authority  to  Avis  and  Nolly 
to  make  such  a  division  for  their  children,  and  such  as  should 
bind  their  children.  If  any  such  practical  division  is  enjoined,  it 
is  only  to  regulate  the  ^^use,  improvement,  and  occupancy" 
during  the  lives  of  Avis  and  Nelly.  ^^  Remainder  to  their  heirs 
forever,"  means,  remainder  of  my  estate  in  the  entire  parcel. 

But  suppose  this  will  contemplates  an  actual  division  in  sever- 
alty, and  that  the  testator  intended  that  such  actual  division 
should  be  made  in  advance  of  the  capacity  of  the  remainder-men 
to  enjoy  the  estate,  and  perhaps  before  their  birth,  and  that  such 
division  should  nevertheless  bind  them ;  then  there  is  no  author- 
ity given  to  Avis  and  Nelly  to  make  that  division,  and  unless  such 
aathority  was  given,  it  does  not  exists  The  law  had  provided 
iyther  modes.  Stat.  1797.  Slade's  Stat.  152.  Probate  Adt  of 
1797.  Revision  of  1807,  p.  127.  And  to  these  other  modes, 
this  provision  of  the  will  must  be  referred. 


Digitized  by  VjOOQIC 


228  CHITTENDBN  COUNTY, 

Austin  et  als.  u.  Ratland  R.  R.  Co.  et  ala. 

III.    As  to  the  land  made  by  the  railroad  company,  and  the  dock. 

This  land  and  dock  were  outside  the  chartered  limits  of  Burling 
ton,  and  outside  the  limits  of  No.  10,  as  specifically  given.  The 
bottom  of  the  lake  is  the  property  of  the  state,  and  not  of  any  indi- 
vidual. Fletcher  v.  Phelp9,  28  Vt.  257.  And  No.  10,  as  it  has 
come  to  the  plaintiffs,  is  No.  10  as  it  existed  at  Richard  Fittocks' 
death,  adding  only  the  natural  accretions.  The  riparian  owner 
has  not,  at  common  law,  any  peculiar  rights  in  the  shore  of  navi- 
gable waters.  Rex  v.  Smith,  Doug.  441 ;  People  v.  IHlbette^  19 
N.  Y.  523 ;  G-ould  v.  Hud.  R.  R.  Co.  6  N.  Y.  522 ;  Lansing  v. 
Smith,  8  Cow.  146 ;  S.  C.  4  Wend.  9 ;  Paterson  ^  Newark 
*  R.  R.  Co.  V.  Stevens,  Law  Reporter  for  March  1871,  p.  166  ;  8 
How.  U.  S.  312 ;  Pres't.  ^c.  of  Harvard  College  v.  Steams,  15 
Gray,  1. 

The  statute  has  given  a  jurisdiction  to  the  bordering  towns, 
over  the  waters  of  the  lake,  but  has  not  extended  the  territorial 
boundary.  Gen.  Stat.  ch.  15,  §80 ;  Corinth  v.  Newhury,  13  Vt. 
496,  500.  It  has  extended  no  man's  boundary  into  the  lake,  nor 
allowed  him  to  go  beyond  his  boundary  upon  the  state's  land, 
except  upon  the  condition  that  he  may  have  erected  a  wharf,  &c., 
and  extended  it  from  his  land  into  the  lake.  Gen.  Stat.  ch.  64, 
§§5,  6,  7.  And  ''the  exclusive  right  to  the  use,  benefit,  and 
control  of  such  wharf,  £c.,"  is  limited  to  him  who  may  have 
"  erected^^  it,  his  heirs  and  assigns.  Sec.  7.  The  right  of  the  shore- 
owner,  under  this  statute,  to  build  beyond  his  boundary  into  the 
lake,  is  but  a  franchise  at  best,  or  right  to  build.  If  interfered 
with,  an  action  might  lie  for  a  disturbance  of  the  right,  but  not 
ejectment.  In  this  case,  the  artificial  extension  into  the  lake  be- 
yond the  original  boundary  of  No.  10,  by  the  railroad  company, 
was  by  the  state's  license,  and  was  lawful,  as  was  the  building  of 
the  dock  still  further  into  the  lake.  These  works  having  been 
built  at  great  expense,  and  rightfully,  it  cannot  be  that  ejectment 
will  lie  by  these  plaintiffs,  to  be  admitted  into  a  joint  possession, 
without  even  offering  to  contribute  to  the  cost  of  the  works. 

Whatever  rights  the  plaintiffs  may  have  in  respect  to  this  made 
land  and  the  dock,  if  any,  is  matter  of  equitable  adjustment 
upion  a  bill  of  equity.    Again,  this  made  land,  over  which  the 
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railroad  passes,  at  the  time  of  the  grant  of  the  charter  being  the 
property  of  the  state,  the  charter  gave  the  railroad  company  the 
right  to  pass  over  it.  The  land  of  no  private  person  was  taken 
by  this  appropriation,  and  hence  there  was  no  occasion  for  an 
appraisal  of  damages.  The  right  given  by  the  statute  to  the 
riparian  owner  to  erect  wharves,  &c.,  was  but  a  license,  adding 
nothing  t6  the  territorial  boundaries  of  the  shore-lots,  nor  adding 
anything  to  them  as  property.  As  a  license,  before  being  acted 
upon,  it  was  revocable,  and  was,  in  legal  effect,  revoked  by  the 
charter  and  the  building  of  the  railroad  under  it.  See  cases 
above  cited. 

The  charter  provides  that  compensation  shall  be  made  for  the 
laads  ''  entered  upon  and  used,"  to  ^'  the  owners."  If  the  state 
was  the  owner,  then  the  plaintiffs  were  not  entitled  to  compen- 
sation. Unless  the  plaintiffs'  lan^  was  taken,  they  were  entitled 
to  no  damages  for  any  consequential  injury.  Hatch  v.  Vermont 
OefUral  R.  R,  Co.  25  Vt.  49  ;  S.  C.  28  Vt.  142. 

The  first  general  act  giving  authority  to  erect  wharves  extend- 
log  into  the  lake,  was  the  Revised  Statutes  of  1840.  This,  in 
form  and  terms,  is  but  a  license.  Before  that  date,  the  state  had, 
from  time  to  time,  given  special  license  for  the  same  purpose.  In 
1802,  to  the  Burlington  Bay  Wharf  Co.,  the  exclusive  privilege, 
for  25  years,  '^  of  erecting  and  continuing  at  Burlington  Bay, 
between  the  points  known  as  Red  Rock  and  Sharp  Shin,  a  wharf 
and  storehouse."  Acts  of  1802,  p.  193  In  1825,  to  Messrs. 
Keyes,  of.  Highgate,  the  right  of  extending  a  wharf  ^^  into  the 
waters  of  Lake  Ghamplain,  or  Missisquoi  Bay,  not  exceeding  400 
feet  from  low  water  mark."  Acts  of  1825,  p.  138.  Like  grants 
in  1826,  to  John  S.  Larabee,  of  Shoreham,  and  Calvin  Perry,  of 
Swanton.  Acts  of  1826,  pp.  52, 53.  The  granting  of  ferry  priv- 
ileges upon  the  lake,  indicates  the  state's  control  over  the  lake. 
Storehouses  and  wharves  were  first  made  taxable  in  the  towns 
adjoining  such  wharves,  in  1823.     Slade's  Stat.  399. 

Whatever  rights  have  been  accorded  to  the  riparian  owner  in 
this  country,  beyond  what  the  common  law  gives,  stand  upon 
local  usage  and  custom,  or  legislative  grant ;  as  in  Massachusetts, 
upon  a  colonial  ordinance  of  1674.     2  Dane's  Abr.  698,  et  9eq. ; 
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Storm  T.  FretmaTiy  6  Mass.  43t5.  In  CoDnecticut,  upon  an  old 
custom.  7  Conn.  202 ;  25  Conn.  852.  And  so  in  New  Jersey. 
Railroad  Co,  v.  SUvens^  supra. 

But  this  is  but  an  inchoate  right,  and,  as  a  pure  license,  revoc- 
able. And  so  it  stands  under  our  statute,  as  under  a  like  statute 
in  New  Jersey.     Railroad  Co,  v.  Stevens y8upra, 

Wm.  Q-,  Shaw  and  E.  J.  Phelps^  for  the  plaintiflFs. 

I.  Neither  the  location  and  survey  of  depot  grounds  by  the 
directors  of  the  Rutland  &  Burlington  B.  B.  Co.,  nor  the  occupa- 
tion of  the  premises  in  question  by  the  railroad  company,  had  any 
effect  upon  the  rights  of  the  plaintiffs.  No  appraisal  of  the  land 
covered  by  the  survey,  was  ever  made ;  no  money  was  ever  paid, 
tendered,  or  deposited  for  the  owners  of  the  land  ;  but  the  rail- 
road company  elected  to  hold  the  land,  not  by  sequestration  and 
appraisal,  thereby  taking  merely  an  easement  in  the  land,  but  by 
a  supposed  purchase  of  the  fee  by  deed,7from  those  whom  they 
erroneously  supposed  to  have  the  title. 

The  deed  of  FoUett  &  Bradley,  who  held  an  estate  in  the  Aus- 
tin portion  of  the  lands,  only  for  the  life  of  Eleanor  Austin,  af- 
fected in  no  degree  the  right  and  title  of  Eleanor  Austin's  chil- 
dren. That  deed  conveyed  only  such  title  as  Pollett  A  Bradley 
possessed,  viz :  a  life-estate.  '  The  plaintiffs'  title,  then,  did  not 
pass  to  the  railroad  company  by  Follett  &  Bradley's  deed.  When 
the  title  is  not  conveyed  by  deed,  payment  of  land  damages  is  a 
condition  precedent  to  the  acquiring  of  title  by  the  company,  ex- 
cept when  such  condition  is  waived  by  the  land  owner.  McAuUxy 
V.  Western  Vt.  R.  R.  Co,  33  Vt.  311 ;  Knapp  v.  McAulay,  89 
Vt.  275.  The  plaintiffs  never  waived  their  right  to  such  pay- 
ment. They  were  all  non-residents,  some  of  them  were  minors, 
and  it  does  not  appear  that  more  than  one  of  them  knew  of  the 
occupation  of  the  land  by  the  railroad,  previous  to  the  commence- 
ment of  this  action,  and  that  one  did  not  hear  of  it  till  1858,  and 
then,  only  at  the  West,  as  a  matter  of  hearsay.  No  notice  of  the 
fact  was  given  {hem,  nor  any  communication  on  the  subject  had 
with  them  by  tlie  railroad  company.  Moreover,  they  had  no  title 
upon  which  they  could  make  a  claim,  or  interfere  with  the  posses- 
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sioQ  of  the  company,  until  their  mother's  death  in  1870.  The 
railroad  company  possessed  their  mother's  title,  and  during  her 
lifetime,  they  might  do  what  they  pleased  with  the  land,  provided 
they  committed  no  waste.  This  case  bears  no  analc^  in  .fact  to 
the  McAnlay  oases,  above  cited. 

II.  Having  lost  nothing  by  waiver  of  the  payment  of  land 
damages,  it  is  clear  the  plaintiffs  have  title  in  fee  to  some  portion 
of  lot  No.  10,  and  the  question  is,  are  they  tenants  in  common 
of  the  whole  lot  with  the  Rutland  B.  R.  Co.,  edch  owning  an  un- 
divided interest,  or  do  they  own  in  entirety  and  severalty  the 
western  part  of  the  lot  ?  We  insist  that  they  are  the  sole  owners 
of  the  western  portion.  The  will  of  Richard  Fittocks  provides 
that  his  estate  shall  be  equally  divided  into  two  moieties,  one 
moiety  to  go  to  his  daughter  Avis  for  life,  and  the  other,  to  his 
daughter  Nelly  (Mrs.  Austin)  for  life,  revnainder  to  their  heirs 
forever. 

The  division  of  his  estate  was  provided  for  by  him,  and  was  to 
precede  the  use  and  occupancy  by  his  daughters,  of  their  respec- 
tive shares.  He  did  not  intend  that  his  daughters  should  take  un- 
divided shares,  and  be  tenants  in  common  ;  but  he  required  a  par- 
tition of  his  estate,  which  is  certainly  inconsistent  with  a  tenancy 
in  common.  This  division  he  intended  should  affect,  not  only  the 
title  of  his  daughters,  but  also  of  their  heirs ;  the  share  which 
each  took  for  life,  was  to  go  in  fee  to  their  heirs ;  the  grandchil- 
dren were  to  have  only  that  divided  part  which  their  respective 
mothers  took. 

Adopting  the  other  construction,  if  Mrs.  Raxford  left  but  one 
child,  and  Mrs.  Austin,  ten,  the  Austin  children  would  take  ten 
elevenths  of  the  fee,  and  the  Raxford  child  but  one  eleventh.  In- 
deed, if  the  construction  prevails  that  the  plaintiffs  take  only  an 
ufadivided  interest,  as  the  case  shows  that  Mrs.  Austin  has  left  ten 
children,  and  Mrs.  Raxford  has  but  five,  we  claim  that  the  plain- 
tiffs are  entitled  to  recover  ten  undivided  fifteenth  parts  of  the  lot. 
If  the  heirs  do  not  respectively  take  the  fee  of  the  parts  of  the 
lot  in  which  their  mothers  have  had  their  life-estate  set  out,  they 
must  take  the  remainder  per  capita  and  not  per  stirpes.  But  the 
error  of  this  construction  is  plain,  because,  under  it,  supposing 
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Mrs.  Raxford  and  her  children  had  not  conveyed  their  title,  what 
title  would  the  plaintiffs  take  after  their  mother's  death,  their 
aunt  Raxford  still  surviving  ?  They  could  not  be  tenants  in  com- 
mon with  Mrs.  Raxford,  because  her  interest  is  but  for  life,  and 
covers  but  the  eastern  portion  of  the  lot,  while  theirs  would  be 
in  fee.  They  could  not  be  tenants  in  common  with  Mrs.  Rax- 
ford's  children,  because  the  latter  would  have  no  right  what- 
ever to  the  premises  during  their  mother's  life.  Nemo  est  hceres 
viventis. 

III.  The  court  properly  rejected  the  testimony  offered  by  the 
defendants  in  regard  to  the  extension  of  lot  No.  10  into  the  lake 
by  the  railroad  company.  Though  the  lot  extended  only  to  low 
water  mark,  yet,  incident  and  appurtenant  to  the  lot,  was  the  right 
of  filling  out  into  the  water,  either  by  earth,  timber,  or  other  ma- 
terial, to  any  extent  not  inconsistent  with  the  public  right  of  nav- 
igation. The  filling  in  with  earth  is  the  same  in  principle  as  the 
building  of  a  wharf.  This  right  of  wharfage,  by  immemorial  cus- 
tom in  this  country,  is  the  prop)erty  of  every  owner  of  land  on 
the  shores  of  the  great  fresh-water  lakes  and  tideless  navigable 
rivers  of  America,  whether  it  existed  by  the  common  law  upon 
the  navigable  waters  of  England,  or  not.  It  is  a  right  essential 
to  the  value  of  the  water-front,  and  greatly  tends  to  the  encour- 
agement of  navigation  and  commerce. 

It  is  settled,  even  in  England,  that  there  is  no  public  right  of 
landing  on  the  shore  of  the  sea.  Blundell  v.  Oatterall^  5  B.  & 
Aid.  268 ;  much  less  is  there  such  on  the  banks  of  our  lakes  and 
rivers.  Therefore,  unless  the  right  of  wharfage  exists  in  the 
proprietor  of  the  land  extending  to  low-water  mark,  the  right  of 
landing,  or  embarkation  of  goods  and  passengers,  cannot  be  ob- 
tained either  from  the  state  or  the  proprietor,  for  the  right  of  the 
state  to  land  under  the  water,  carries  no  right  to  the  land  above 
low-water  mark.  East  Haven  v.  Hemingway ^  7  Conn.  186; 
Champion  v.  Kimbally  9  Conn.  37  ;  Frink  v.  Lawrence^  20 
Conn.  117 ;  Barrows  v.  Q-allup^  32  Conn.  501 ;  Button  v.  Strong^ 
1  Black,  23,  32 ;  Railroad  Co,  v.  Shurmer,  7  Wallace,  289 ; 
Q-ates  V.  Milwaukee^  10  Wallace,  504 ;  Bainbridge  v.  Sherlock^ 
29  Ind.  364. 
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Wharves  have  existed  on  the  Vermont  shore  of  Lake  Cham- 
plain  since  the  first  settlement  of  the  state,  and  they  were  always 
built,  and  owned,  by  the  owner  of  the  land  from  which  they  were 
extended  into  the  lake ;  nor  was  any  special  grant  or  license  for 
that  purpose  obtained  from  the  state.  The  usage  is  as  immemo- 
rial in  Vermont,  in  proportion  to  the  age  of  the  state,  as  in  Con- 
necticut. The  statute  (Gbn.  Stat.  447),  which  first  appeared  in 
the  revision  of  1839,  giving  to  land-owners  on  the  border  of  the 
lake,  the  right  to  wharf  out  into  the  water,  conferred  no  new 
right,  but  was  simply  confirmatory  of  the  common  law  of  Amer- 
ica. But  if  it  were  not  so,  and  if  it  gave  a  new  right  which  did 
not  exist  before,  it  constituted  a  grant  to  all  riparian  proprietors, 
and  from  that  time  forth,  this  right  was  incident  and  appurtenant 
to  all  lands  so  situated.  A  similar  right  is  held  to  exist 
throughout  Massachusetts,  by  virtue  of  an  old  ordinance  of  the 
Colony  of  Massachusetts  Bay,  passed  in  1647,  notwithstanding 
that  colony  did  not  embrace  all  the  ocean-front  of  the  present 
Commonwealth  of  Massachusetts. 

This  right  being  appurtenant  to  the  lot,  it  belonged  to  the 
owner  of  the  lot.  A  mere  trespasser  could  gain  no  right  to  a 
wharf  built  by  him  against  the  lot,  except  by  the  lapse  of  time 
necessary  to  give  title  by  adverse  possession.  Nichoh  v.  Lewis^ 
15  Conn.  136.  But  in  the  present  case,  the  railroad  company, 
when  they  extended  lot  No.  10  into  the  water,  and  when  Beck- 
with  built  his  wharf,  had  an  estate  in  the  west  part  of  that  lot, 
and^  of  course,  to  the  wharfage  right  appurtenant  to  it,  for  the 
life  of  Mrs.  Austin,  and  no  longer.  When  she  died,  their  right 
to  the  lot,  and  all  appurtenant  easements,  including  this  wharf, 
ceased,  and  the  remainder-men,  these  plaintiffs,  took  the  west 
half  of  the  lot,  with  all  improvements.  All  erections  and  im- 
provements by  a  tenant  for  life,  which  are  in  existence  when  that 
tenancy  ceases,  belong  to  the  owner  of  the  fee. 

If  the  defendants  have,  in  good  faith,  believing  they  had  a 
complete  title  in  fee  to  this  lot,  made  valuable  improvements 
upon  it,  their  sole  remedy  is  under  the  betterment  law.  If,  on 
the  other  hand,  the  plaintiffs  have  only  an  undivided  interest  in  lot 
No.  10,  they  have  also  an  undivided  interest  of  equal  extent  in  the 
81 
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wharf.  Improvements  made  by  one  tenant  in  common  upoa  the  un- 
divided estate,  enure  equally  to  the  benefit  of  his  co-tenant.  1 
Wash.  Real  Prop.  437.  Ejectment  will  lie  for  the  extension  of  lot 
No.  10  into  the  lake,  and  for  the  wharf,  as  well  as  for  the  lot  In 
its  original  dimensions.     Nichols  v.  Lewin^  15  Conn.  136. 

IV.  The  court  erred  in  deciding  that  the  plaintiffs  were  not 
entitled  to  recover  any  part  of  lot  No.  9.  To  this  lot  the  de- 
fendants only  deduced  title  from  John  GoUard,  in  whom  no  title 
whatever  was  shown,  and  who,  so  far  as  appear.-,  never  had  any 
possession.  The  deed  from  him  was  a  qait-claim,  upon  nominal 
consideration.    The  case  stands,  therefore,  on  the  plaintiffs'  title. 

The  character  of  Richard  Fittocks'  possession  of  that  lot,  and 
the  absence  of  any  evidence  to  the  contrary,  show  that  it  was 
under  a  claim  of  right.  As  the  lots  were  without  visible  boun- 
dary or  division,  and  of  small  value,  he  undoubtedly  regarded 
both  as  belonging  to  No.  10,  and,  obviously,  so  treated  them. 

His  will  devised  ''all  his  real  estate,"  and  plainly  referred  to 
all  he  had  thus  occupied.  Under  the  will,  and  in  accordance 
with  its  provisions,  his  widow  and  children  continued  to  occupy 
both  lots  after  his  death,  for  at  least  seventeen  years ;  the  widow 
and  one  daughter  occupying  the  east  half,  and  the  other  daughter 
and  her  husband,  the  parents  of  the  plaintiffs,  occupying  the  west 
half  of  both.  When  the  land  was  divided  between  them  by  the 
deed  of  April  17, 1824,  as  required  by  the  will,  both  lots  were 
divided  as  they  had  always  been  occupied.  Upon  this  evidence, 
it  cannot  be  questioned  : 

1.  That  the  possession  of  Richard  Fittocks  and  his  devisees, 
was  of  such  a  character  and  continuous  duration,  as  to  give  them 
a  title  in  fee  to  lot  No.  9. 

2.  That  the  possession  of  the  devisees  was  under  the  will^  both 
in  fact,  and  by  construction  of  law.  So  that  their  title  was  de- 
termined by  the  provisions  of  the  will ;  the  children  taking  a  life 
estate,  with  remainder  to  the  grandchildren. 

And  if,  upon  this  evidence,  there  could  be  any  question  as  to 
the  character  of  the  possession,  cither  before  or  after  Richard 
Fittocks'  death,  it  should  have  been  submitted  to  the  jury  in  ac- 
cordance with  plaintiffs'  third  request.    It  is  said  that,  as  Richard 
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Fittocks'  possessory  title  had  not  ripened  into  an  absolute  fee 
at  the  time  of  his  death,  because  it  was  only  ten  years  old,  the 
subsequent  possession  of  his  devisees  for  five  years  longer,  would 
give  them  a  title,  not  under  the  will,  nor  in  accordance  with  its 
provisions,  but  an  independent  title  in  fee,  adverse  to  that  con- 
veyed by  the  will.  But  this  proposition  will  not  stand  examina- 
tion. It  is  beeauBe  the  devisees  take  under  the  will,  that  they  are 
allowed  to  add  the  possession  of  the  devisor  to  their  own.  If 
they  held  adversely  to  the  will,  fifteen  years  fresh  possession 
would  be  requisite  to  give  title  ;  but  that  they  obtained  a  perfect 
title  by  five  years  additional  possession,  is  not  questioned. 

The  interest  of  Richard  Fittocks  in  the  land,  was  clearly  such 
as  could  be  devised  by  will ;  it  was  so  devised.  The  devisees 
who  accepted  the  devise,  and  claimed  under  it,  are  bound  by  its 
terms,  and  must  hold  for  the  benefit  of  the  title  thereby  conferred, 
and  not  adversely  to  their  remainder-men. 

Another  view  of  the  subject  is  decisive.  The  ten  years  actual 
occupancy  of  Richard  Fittocks,  being  the  first  possession  ever 
taken  of  the  land,  was,  upon  the  evidence  in  the  case,  such  a 
prior  po8ses9ian  as  gave  him  a  title,  even  though  fifteen  years  had 
not  elapsed.  DooKttle  v.  Linsley^  2  Aik.  155.  He  therefore 
owned  the  land  in  fee  at  the  time  of  his  decease,  and  it  passed  by 
his  will  to  his  grandchildren,  on  the  expiration  of  the  life-estate 
previously  limited.  Pending  that  life-estate,  no  adverse  posses- 
sion could  run  against  the  grandchildren. 

The  opinion  of  the  court  was  delivered  by 

Babrett,  J.  In  this  case  the  plaintiffs  claim  to  recover  posses- 
sion of  the  premises  in  question,  by  reason  of  their  title  to  an 
estate  in  remainder,  under  the  will  of  their  grandfather,  Richard 
Fittocks.  In  1800,  said  Richard  took  a  perpetual  lease  of  water 
lot  No.  10.  Adjoining  it  on  the  south,  was  water  lot  No.  9.  He 
took  possession  under  said  lease,  and  built  a  dwelling  and  store- 
house on  the  easterly  part  of  No.  10,  the  dwelling-house  extend- 
ing partly  upon  No.  9.  He  enclosed  the  easterly  half  of  both  of 
said  lots  with  a  fence,  and  occupied  what  was  within  said  enclo- 
sure as  a  garden  and  orchard,  having  filled  in  some  part  of  No. 
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9  for  that  purpose,  which  was  before  that  time  low  and  swampy. 
He  occupied  said  lots  in  the  manner  stated  till  his  death,  August 
10, 1810. 

I.  As  to  No.  9.  It  appears  that  he  occupied  only  the  easterly 
half,  which  was  separated  from  the  other  half  by  the  fence  made 
by  him  when  he  began  to  occupy.  Of  that  lot,  he  had  no  colo^  of 
title.  Hence  his  possession  was  limited  to  what  he  enclosed  and 
occupied.  At  his  death,  he  had  acquired  no  title  to  any  part  of 
that  lot.  His  will  purports  to  embrace  only  his  estate^  real  and 
personal.  He  then  had  no  estate  in  No.  9.  Moreover,  in  1805, 
he  paid  John  Collard  for  half  of  the  lot,  and  took  a  deed  of  war* 
ranty  of  it  to  his  wife.  After  the  taking  of  that  deed,  the  posses- 
sion held  by  himself,  and  by  his  wife  after  his  decease,  is  to  be 
referred  to  the  apparent  right  acquired  by  said  deed,  and  the  color 
of  title  given  thereby.  Brooks  v.  Chaplin^  3  Vt.  281 ;  Ford  v. 
Flint,  40  Vt.  382  ;  Hodges  v.  Fddt/,  38  Vt.  827,  348. 

Peggy  Fittocks  must  be  regarded  as  having  been  in  possession 
after  the  death  of  her  husband,  under  the  deed  of  Collard,  and 
not  under  the  will  of  her  husband,  which  will,  as  before  remarked, 
did  not  purport  to  embrace  No.  9  at  all.  She  parted  with  her 
title  to  that  lot,  January  13, 1827,  which  titld,  together  with  the 
title  and  interest  of  her  daughter  Avis  and  children,  in  both  No. 
9  and  10,  have  been  held  by  the  defendant  railroad  company  for 
several  years. 

In  the  other  half  of  No.  9,  the  plaintiffs  do  not  show  that  they 
have  any  title  or  interest.  They  claim  in  remainder  under  the 
will  of  their  grandfather,  upon  the  termination  of  the  life-estate 
of  their  mother  in  1870.  It  would  be  sufiScient  in  this  respect  to 
say,  that  no  part  of  No.  9  passed  by  the  will.  Yet  it  may  prop- 
erly be  added  that,  if  their  mother  Nelly  supposed  her  possession, 
after  the  death  of  her  father,  to  be  under  his  will,  still,  she  was 
in  under  color  and  claim  of  only  a  life-estate.  So  there  could  be 
no  privity  between  her  and  the  plaintiffs,  who  are  claiming  in  re- 
mainder after  the  termination  of  that  life  estate  under  the  same 
will.  Thoy  take  the  title  of,  and  from,  the  testator,  and  not  of, 
and  from,  their  mother.  But  again,  it  is  not  shown  that  her  pos- 
session was  for  the  period  required  in  order  to  work  a  perfected 
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title  in  her,  even  if  it  was  adverse  as  against  all  other  rights,  and 
could  have  enured  to  the  plaintiffs.  Finally,  it  appears  that 
Mayo,  FoUett,  and  the  Bradleys,  had  claimed  and  occupied  No.  9, 
from  April  17, 1827, — the  date  of  Pomeroy's  deed  to  Mayo  and 
FoUett,  of  the  premises  conveyed  to  Ponieroy  by  John  Collard  by 
deed  of  warranty  dated  July  4, 18.25, — and  that  their  interest  and 
title  have  been  in  the  defendants  for  several  years,  who,  in  virtue 
of  such  interest  and  title,  have  continued  in  uninterrupted  posses- 
sion. Such  occupancy,  with  such  title  as  was  derived  from  Gol- 
lard  through  said  Peggy  Fittocks,  and  said  Pomeroy,  gave  the 
defendants  a  perfected  title  to  lot  No.  9. 

n.  As  to  No.  10.  The  first  question  is,  whether  the  plaintiffs 
own  the  west  half  of  said  lot,  or  are  owners  in  common  with  the 
railroad  company  of  an  undivided  moiety.  They  are  owners  in 
common,  unless  the  instrument  of  partition  between  the  tenants 
for  life,  effectuated  a  partition  between  those  who  took  in  remain- 
dei:  on  the  termination  of  the  respective  life-estates  of  said  Avis 
and  Nelly.  We  are  satisfied  that,  as  Avis  and  Nelly  were  each 
to  have  a  life-estate  in  a  moiety,  so  the  heirs  of  each  one  were  to 
take  a  moiety  in  remainder  in  fee.  But  we  find  no  warrant  for 
holding  that  said  tenants  for  life  were  authorized  to  make  a  divis- 
ion that  should  bind  those  entitled  in  remainder,  or  that  the  divis- 
ion which  might  be  thus  made  should  be  operative  beyond  the 
rights  of  the  parties  to  such  division.  Such  division  as  was  made 
by  them,  was  valid  and  effectual  as  to  their  respective  rights  as 
tenants  for  life.  And  yet  it  does  not  appear  that  in  fact  such 
division  was  into  moieties — "  equally  divided  " — in  ihe  sense  in 
which  those  in  remainder  would  be  entitled  under  the  will. 

That  instrument  of  partition  was  made  April  17,  1824.  On 
the  14th  of  October,  1825,  said  Nelly  and  husband  parted  with 
their  title,  in  part,  to  Durkee,  and  on  the  24th  of  April,  1827,  they 
parted  with  the  rest  to  Mayo  and  FoUett,  since  which  time,  in  the 
language  of  the  exceptions,  ^^  it  was  not  claimed  by  plaintiffs  that 
said  Nelly  and  Bufus  ever  occupied  or  claimed  any  part  of  the 
premises  in  question." 

These  plaintiffs,  then,  must  stand  upon  the-  provisions  of  the 
wiU,  as  against  the  other  co-owner  in  remainder  under  the  wiU. 
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And  it  seems  plain  to  us  that  the  will  contemplated,  in  the  matter 
of  determining  the  rights  of  the  owners  of  the  successive  estates, 
that  the  division  to  be  made  was  such  as  the  law  provided  for, 
unless  it  should  be  made  by  and  between  the  respective  successive 
owners. 

III.  On  the  decease  of  said  .Nelly  Austin  on  the  5th  of  Janu- 
ary, 1870,  the  plaintiffs  succeeded  in  remainder  to  their  rights  of 
ownership,  in  common  with  the  defendants,  of  an  undivided  moiety 
of  said  lot  No.  10.  As  the  defendants  were  holding  a  title  in  fee 
under  Avis  and  her  children,  and  a  life-estate  under  said  Nelly, 
it  is  conceded  that  they  rightfully  held  the  exclusive  possession  of 
the  whole  of  said  lot  up  to  the  termination  of  said  life-estate  of 
Nelly.  During  such  rightful  exclusive  possession,  the  rail- 
road was  duly  located  upon  said  lot,  and  the  whole  of  it  was  thus 
appropriated,  and  has  ever  since  been  hold  and  used,  and  it  still 
continues  to  be  held  and  used  for  the  ordinary,  necessary,  and 
legitimate  purposes  of  the  railroad,  in  exclusion  of  the  plaintiffs 
from  the  possession,  occupancy,  and  use  thereof.  There  has  been 
no  appraisal  or  payment  of  land  damages  to  the  plaintiffs  under 
the  statute,  nor  in  any  other  way.  Upon  this  state  of  facts,  it  is 
claimed  that  the  plaintiffs  may  maintain  ejectment  in  virtue  of 
their  rights  as  tenants  in  common  with  the  defendants.  To  this 
claim  we  are  not  able  to  assent.  The  defendants,  in  the  language 
of  the  plaintiffs'  brief,  **  during  the  life  of  said  Nelly,  might  do 
what  they  pleased  with  the  land,  provided  they  committed  no 
waste."  Being  in  possession,  with  such  title  and  right,  it  was 
legitimate  for  them  to  locate  and  make  the  railroad  as  it  was  done, 
and  to  continue  it,  without  payment  of  damages  to  any  body,  up 
to  the  time  that  the  plaintiffs  could  assert  a  right  in  themselves  as 
against  the  defendants.  It  was  incident  to  the  tenure  of  the  de- 
fendants, as  well  as  to  the  title  and  estate  of  the  plaintiffs,  that 
the  railroad  might  be  located,  made,  and  used,  without  payment 
of  damages  to  the  plaintiffs,  during  the  period  of  the  defendants' 
right  to  exclusive  possession,  by  reason  of  such  tenure.  There 
was  no  life-tenant  to  be  regarded.  There  was  no  remainder>man 
to  be  regarded,  till  such  remainder-man's  right  to  claim  possession 
was  available  to  him. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1878.  28fi 

Austin  et  aU.  v.  Rutland  R.  R.  Go.  et  als. 

We  think,  then,  that  all  the  reasons  for  what  was  held  in  the 
cases  of  McAulaj  and  the  railroad,  in  33  and  39  Yt.  Reports,  and 
in  Troy  ^  Boston  B.  B.  Co,  v.  Potter,  42  Vt.  272,  apply  with 
unabated  force  in  the  present  case.  Saying  nothing  as  to  the 
matter  of  knowledge  and  implied  assent  on  the  part  of  some  of 
the  plaintiffs,  upon  which  a  point  was  made  in  the  argument,  it 
would  seem  that,  when  the  defendants,  in  the  exercise  of  their 
lawful  right;  as  against  these  plaintiffs,  located  and  made  their 
road  on  the  lot  in  question,  they  should  no  more  be  subjected  to 
being  ousted,  or  to  having  the  plaintiffs  let  into  co-possession, 
than  in  case  the  plaintiffs  had  been  absolute  owners  of  the  whole 
lot  throughout,  and  had  assented  to  the  doing  of  the  same  without 
first  having  the  damages  appraised  and  paid. 

In  the  cases  referred  to,  the  point  of  the  reason  against  per- 
mitting the  land-owner  to  eject  the  corporation,  or  to  be  let  into 
possession,  joint,  or  otherwise,  is,  that  the  corporation  had  done 
a  lawful  act  in  locating  and  making  the  road  through  the  land  in 
question,  without  first  having  the  damages  appraised  and  paid. 
In  those  cases,  the  lawfulness  of  the  act  resulted  from  the  consent 
of  the  land-owner.  In  the  case  before  us,  the  act  was  equally 
lawful,  it  having  been  done  by  the  party  lawfully  in  possession, 
and  who  might  lawfully  do  it  by  reason  of  his  title  and  estate  in 
the  premises.  This  being  so,  we  think  it  would  contravene  both 
the  reasons  and  the*rules  that  have  had  operation  and  force  on  this 
snbject,  now  to  hold,  that  the  lately  accruing  right  to  the  plaintiffs 
of  availing  themselves  of  their  estate  in  the  premises,  changes 
what  the  defendants  have  done  in  locating,  making,  and  main- 
taining their  railroad,  into  a  wrong  as  against  the  plaintiffs,  and 
the  exclusion  of  them  from  a  co-occupancy,  into  such  an  unlawful 
ouster,  as  to  entitle  them  to  maintain  this  action.  On  the  other 
hand,  the  provisions  of  the  statutes  seem  plainly  to  indicate  the 
legislative  sense  of  the  state  to  be  in  harmony  with  the  judicial 
sense,  as  manifested  in  the  decided  cases  involving  the  subject. 
Sec.  17,  ch.  28,  Gen.  Stat.,  which  makes  provision  for  the  ap- 
praisal of  land  damages,  in  case  the  parties  do  not  agree  about 
them,  contemplates  that  land  may  be  taken,  and  damage  thereby 
sustained,  before  appraisal  shall  have  been  made ;  and  it  pro- 
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Tides  for  the  appraisal  and  payment  of  damages  in  such  cases,  as 
well  as  in  others. 

In  this  connection  it  should  be  remarked  that  the  provisions  of 
the  statute  for  the  appraisal  of  damages  before  the  railroad  can 
be  lawfully  made,  do  not  seem  to  contemplate,  or  to  be  adapted 
to,  a  case  like  the  present.  This  case  does  not  fall  within  the 
terms,  or  the  meaning,  of  sec.  20  of  that  chapter,  which  section 
is  applicable  only  to  cases  in  which  damage  to  right'of  dower,  or 
estate  for  life,  or  years,  is  to  be  appraised.  Here  was  no  estate 
for  life  to  be  damaged,  for  it  was  owned  by  the  defendants  ;  and 
so  it  was  not  a  case  for  appraising  damages  to  the  interests  in  re- 
mainder. Indeed,  the  inapplicability  to  this  case  of  the  other  in- 
cidental details  in  the  provisions  for  the  appraisal  of  land  dam- 
ages before  the  making  of  the  road,  enforces  the  idea,  that  cases 
like  the  present  were  not  intended  to  be  subject  to  those  provisions. 

When  we  turn  to  sec.  26  of  the  same  chapter,  it  is  seen  to  be 
full  and  explicit  in  provisions  for  such  cases.  Thus  :  ^^  In  every 
case  where  a  railroad  company  have  entered  upon,  taken  pos- 
session of,  and  used,  land  and  real  estate  for  the  construction  and 
accommodation  of  their  railroad  *  *  «  and  shall  not  have 
paid  the  owner  therefor,  nor,  within  two  years  from  such  entry, 
had  the  damages. appraised,  &c.,  the  ordinary  courts  of  law  shall 
have  jurisdiction  thereof,  to  wit:  justices,  &c.  and  the  county 
courts,  &c. ;  and  any  person  claiming  damages  may  brinir  suit 
therefor  in  the  usual  form,  Ac;  and  shall  recover  only  actual 
damages."  This  seems  to  contemplate  that  the  company  might 
have  two  years  after  such  entry,  taking  possession,  and  using,  in 
which  to  get  such  damages  appraised,  pursuant  to  the  provisions 
of  sec.  17.  It  seems  difficult  to  suppose  that  it  was  contemplated 
at  the  same  time,  that,  in  the  mean  time^  they  should  be  liable  to 
be  ousted  by  action  of  ejectment.  We  think  that  the  alternative 
remedy  provided  in  sec.  26,  clearly  indicates  that,  after  the  lapse 
of  said  two  years,  without  such  appraisal  having  been  made,  not 
by  ousting  the  company  by  action  of  ejectment,  but  by  suit  for 
damages,  the  land  owner  is  to  get  what  he  would  have  realized 
as  the  fruit  of  the  proceeding  provided  in  sec.  17. 
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These  provisions  of  the  statute  seem  to  recognize  the  peculiar 
character  of  the  subject-matter,  much  as  the  court,  have  recognized 
and  regarded  it  in  our  own,  and  in  other  states.  A  most  marked 
instance  of  such  recognition  is  the  case  of  Sturgis  ^  Douglass  v. 
MUler  ^  Knapp^  81  Vt.  1.  The  same  is  true  of  the  other  cases 
above  referred  to.  We  concur,  then,  in  holding  that,  in  this 
case,  as  it  is  now  before  us,  the  plaintiffs  are  not  entitled  to  have 
a  judgment  giving  them  co-possession  with  the  defendants  of  the 
land  in  question. 

In  the  views  thus  presented,  we  design  to  propound  the  law 
only  of  the  present  case,  leaving  cases  made  up  of  other  elements, 
and  characterized  by  diflferent  features,  to  abide  such  considera- 
tion as  may  seem  meet  when  they  shall  be  before  the  court  for 
adjudication.  In  holding  as  we  do  in  this  case,  we  are  not  un- 
mindful that  a  party  in  ordinary  cases,  unaffected  by  peculiar 
statutory  provisions,  would  be  entitled  to  maintain  ejectment 
against  his  co-tenant  when  wrongfully  excluded  from  the  posses- 
sion of  the  common  property  by  such  co-tenant.  We  put  the  de- 
cision on  the  ground,  as  above  indicated,  that  the  subjec^matter 
(when  regarded  "vjith  reference  to  the  law  ordinarily  governing 
the  action  of  ejectment,  in  its  origin  and  development)  is  extra- 
ordinary and  peculiar ;  that  the  property  was  lawfully  put  to  its 
present  use  by  the  defendants,  as  against  these  plaintiffs;  that 
special  statutory  provision  is  made  for  ample  remedy  in  such  case  ; 
and,  having  reference  to  the  public  interests  involved  in,  and  af- 
fected by,  the  construction  and  operation  of  railroads,  and  in 
view  of  what  has  been  held  in  other  cases,  standing  upon  the 
same  reasons,  it  is  fairly  to  be  assumed  that  such  statutory  pro- 
vision for  remedy,  was  intended  to  supersede  the  common  remedy 
by  action  of  ejectment,  which  is  available  in  ordinary  cases  be- 
tween tenants  in  common. 

We  have  not  deemed  it  advisable  to  enter  upon  a  discussion  of 
the  question,  whether  the  plaintiffs  would  have  a  lien  for  the  dam- 
ages recovered  by  them  under  said  §  26,  as  our  attention  was  not 
called  to  it  in  the  argument,  except  by  a  passage  in  the  brief  for 
the  defendants,  that  ^^  plaintiffs'  rights  to  full  damages  are  reserved 
to  them  by  a  specific  lien  on  the  lands,"— citing  said  §§  17  and 
82 
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26,  Gten.  Stat.  ch.  28.  Of  course,  aside  from  such  resource,  they 
would  have  all  the  rights  of  any  judgment  creditor  for  enforcing 
judgment  against  a  judgment  debtor. 

lY.  It  is  claimed  for  the  plaintiffs  that  the  land  and  dock  that 
have  been  made  by  the  defendants  into  the  water  of  the  lake  fur- 
ther west  than  the  land  extended  Aaturally,  are  embraced  within 
the  estate  which  they  own  under  the  will  of  their  grandfather. 

The  townsliip,  by  the  charter,  was  bounded  west  "  on  the  shore 
of  Lake  Champlain."  The  lot  was  bounded  "  west  by  the  waters 
of  Lake  Ghamplain."  In  the  year  1800,  that  lot,  thus  bounded, 
became  the  property  of  said  testator.  It  remained  unchanged  in 
that  respect,  and  in  the  condition  of  its  water-front,  during  the 
life  of  the  testator,  and  up  to  the  time  when  the  defendants  made 
said  additions  of  land  into  the  water  of  the  lake.  Neither  the 
testator,  nor  any  one  under  him,  made  any  erections  or  structures  on 
the  water-front  in  the  character  of  pier,  dock,  wharf,  or  store-house, 
so  nothing  had  been  done  in  the  nature  of  asserting  or  exercising 
any  right  in  those  respects,  as  appertaining  to  that  lot,  in  refer- 
ence to  the  lake,  for  any  purpose.  The  testator  enclosed  and  oc- 
cupied, during  his  life,  only  the  east  half  of  said  lot.  Defendants' 
counsel  understand  that  lot  No.  10  extended  to  low  water  mark, 
and  that  the  estate  of  the  plaintiffs  extends  to  the  same  line. 
The  right  of  the  plaintiffs  is  thus  conceded  to  the  utmost  limit  of 
title  and  ownership  in  the  soil  known  to  the  law,  as  shown  by  the 
text  books  and  decided  cases,  whether  in  the  nature  of  a  corpo- 
real or  incorporeal  hereditament.  All  that  can  be  claimed  for 
the  plaintiffs,  as  the  ground  of  their  alleged  title  and  interest  in 
the  made  land,  is  the  right  that  the  owner  of  said  lot,  as  it  orig- 
inally was,  had  to  pass  to  and  from  the  water  of  the  lake  within 
the  width  of  the  lot,  as  it  bordered  on,  and  was  washed  by,  said 
water.  It  is  not  denied  that  the  lake  is  '^  navigable  water,"  in 
the  sense  of  the  law  governing  public  and  private  rights  in  respect 
thereto.  There  is  no  occasion,  therefore,  to  discuss,  or  decide, 
whether  the  common  law  of  England,  or  of  Massachusetts,  or  of 
Connecticut,  or  of  any  other  state,  is  the  common  law  of  Ver- 
mont, as  to  such  rights.  We  remark,  however,  that  there  is  no 
common  law  of  Vermont,  by  which  the  owner  of  land  bounded 


Digitized  by  VjOOQIC 


JANUARY  TERM,  187S.  248 

Austin  et  als.  v.  Rutland  R.  R.  Co.  et  alfl. 

OD  Lake  Champlain,  has  a  right  beyond  low  water  mark  to  ap- 
propriate as  his  own  the  bed  of  ^the  lake.  Neither  the  legislature 
nor,  the  courts  have  recognized  any  such  right,  only  as  it  has  been 
conferred  by  act  of  legislation.  And  the  whole  course  of  legislation 
on  the  subject  indicates  that  there  was  no  such  right  by  any  kind  of 
common  law  in  this  state.  See  act  of  1802,  granting  to  the  Bur- 
lington Bay  Wharf  Co.  the  priyilege  of  erecting  and  continuing 
a  wharf;  also  the  act  of  1825,  giving  the  right  to  Messrs.  Eeyes 
to  extend  a  wharf  into  the  lake  from  low  water  mark  ;  also  acts 
No.  41  and  No.  42,  in  1826,  of  a  similar  character. 

The  matter  had  thus  proceeded  up  to  1839,  when,  in  the  Re- 
vised Statutes  of  that  year,  §  7,  ch.  59,  it  was  enacted  that  "^all 
persons  who  may  have  erected  any  wharves,  Ac,  agreeably  to  the 
provisiona  of  amy  grant  heretofore  made^  or  agreeably  to  the  pro- 
visions of  this  chapter,  their  heirs  and  assigns,  shall  have  the  ex- 
clusive right  to  the  use,  benefit  and  control  of  such  wharves,  Ac, 
forever."  This  seems  plainly  to  show  the  idea  of  the  legislature 
to  have  been,  that  the  right  to  build  a  wharf,  or  any  other  struc- 
ture, beyond  the  land  of  the  riparian  owner  into  the  water  of  the 
lake,  depended  on  a  legislative  grant,  either  shown  or  presumed. 
And  the  same  is  as  clearly  shown  by  the  preceding  §  5,  viz :  "Any 
person  owning  lands  adjoining  Lake  Ghamplain  may  erect  any 
wharf  or  store-house,  and  extend  the  same  from  the  land  of  such 
person  in  a  direct  course  into  Lake  Ghamplain  *  *  between  the 
lands  of  such  person  and  the  channel  of  the  lake."  This  contem- 
plates that  the  right  to  build  into  the  lake  "/row  the  land^*^  Ac. 
is  given  by  that  provision  of  the  statute. 

There  is  no  groiind  for  claiming  that  those  general  legislative 
enactments  were  only  in  affirmance  of  already  existing  common 
law  of  the  state  ;  for,  not  only  does  the  fact  of  such  legislation 
and  the  terms  and  provisions  of  it,  discountenance  such  claim,  but 
the  special  legislation  that  preceded  it,  and  which  is  emphatically 
recognized  in  said  §  7,  ch.  59,  Rev.  Stat.,  is  altogether  inconsistent 
with  it. 

The  right,  then,  that  existed  in  the  testator  as  owner  of  lot  No.  ^  i 
10,  was  not  a  right  appurtenant  to  the  lot  to  build  into  the  lake 
in  front  of  it.    He  had  only,  and  at  most,  so  far  as  the  lake  was 
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concerned,  a  right,  in  common  with  all  other  persons,  to  use  the 
waters  of  the  lake  in  any  proper  way,  and  for  any  proper  purpose. 
As  the  absolute  owner  of  said  lot,  he  had  the  exclusive  right  to 
use  it  in  passing  to  and  from  the  lake.  But  this  gave  him  no  pe- 
culiar or  additional  right  as  to  the  lake  itself.  Of  course  it  could 
not  give  him  title  to  erections  or  structures  made  by  others  be- 
yond the  limits  of  his  own  land. .  If,  in  making  such  erections 
and  structures,  others  should  violate  any  right  of  his,  as  owner 
of  the  land  to  low  water  mark,  he  could  seek  redress  in  some 
proper  way,  but  not  by  action  based  on  his  right  as  the-owner  of 
them.  If  they  should  be  a  nuisance  in  the  legal  sense,  the  abate- 
ment of  them  might  be  invoked  by  a  proceeding  proper  for  that 
purpose.  The  doctrines  of  the  law  as  applicable  to  this  feature 
of  the  case,  are  well  developed  and  applied  in  O-ould  v.  Hud. 
Riv.  E.  R.  Co.  2  Seld.  (6  N.  Y.)  522,  and  in  Fres%  ^c.  Earv. 
ColL  V.  Steams^  15  Qray,  1 ;  also  in  Pat.  ^  New.  E.  R.  Co. 
V.  Stevensy  Law.  Reg.  March,  1871,  p.  165. 

In  those  cases  the  learning  of  the  subject  is  so  amply  embodied, 
analyzed,  and  applied,  that  little  would  be  gained  by  repeating 
what  has  been  done  by  the  learned  courts  in  the  decisions  referred 
to.  The  case  of  NichoU  v.  Lewis ^  15  Conn.  136,  is  not  at  odds 
with  the  views  which  we  hold  in  the  case  in  hand.  In  that  case 
it  was  held,  that  the  plaintiff  owned  a  tangible  property  between 
high  and  low  water  mark,  where  the  tide  ebbed  and  flowed,  of 
which  he  was  entitled  to  the  possession  as  against  the  defendant, 
by  whom  he  had  {)een  ousted,  and  that  he  could  recover  by  eject- 
ment the  possession  of  the  locum  in  quo^  notwithstanding  the 
defendant  had  made  on  it  a  dump,  or  fill  of  earth, — so  far  as  the 
dump  was  concerned,  it  being  put  on  the  same  ground,  ^^  as  if  a 
man  builds  on  another's  land,  the  building  belongs  to  the  owner 
of  the  land."  The  kind  of  estate  which,  in  Connecticut,  a  ripa- 
rian owner  on  navigable  water,  like  the  plaintiff  in  that  case,  has 
in  the  shore,  is  indicated  by  Ch.  J.  Hosmer,  7  Conn.  202,  in  com- 
menting on  a  passage  in  Swift's  System.  He  says ;  "  By  this  ex- 
pression I  do  not  understand  that  the  proprietors  alluded  to  wore 
seised^  but  they  had  a  right  of  occupation,  properly  termed  a  fran- 
chise."    Those  cases  were  very  different  from  this.     Here  was  no 
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building  upon  the  plaintiffs'  land,  only  an  abutting  against  it  by  a 
structure  made  outside  of  it.  It  is  not  a  case  of  accretion  or 
gradual  reliction,  which  belongs  to  the  riparian  owner.  It  does 
not  fall  within  the  right  usque  ad  ccelum^  for  that,  of  itself,  does 
not  often  extend  n^ore  widely  than  the  solum  of  the  owner,  on 
which  such  right  must  be  grounded.  Most  of  the  other  cases 
cited  by  plaintiffs'  counsel  arose  with  reference  to  the  right  to 
appropriate  and  use  the  shore,  the  space  between  high  and  low 
water  mark,  where  the  tide  ebbs  and  flows.  As  to  rights  beyond 
low  water  mark,  they  countenance  and  maintain  our  views  in  this 
case.  In  Blundell  v.  Catterall^  5  B.  &  Aid.  268,  it  is  shown  that 
the  exclusive  right  in  the  plaintiff,  to  the  shore  of  the  navigable 
water  in  question,  did  not  exist  except  by  grant  from  the  crown. 
In  that  case  the  learning  on  the  subject  of  riparian  rights  along 
navigable  waters  is  exhaustively  developed  by  discussion  and  cita- 
tion^ and  entirely  in  consonance  with  the  present  decision. 

We  have  examined  the  cases  cited  in  the  U.  S.  supreme  court 
reports,  and  find  that  none  of  them  maintain  a  right  of  soil  in  the 
plaintiffs ;  and  that  must  be  maintained  in  order  to  entitle  them  to 
recover  in  ejectment  the  made  land  in  question.  The  case  of 
Dutton  et  aL  v.  Strony  et  al.^  1  Black,  23,  most  confidently  urged 
upon  our  attention  by  counsel  for  the  plaintiffs,  countenances  pre- 
cisely what  we  hold  as  to  rights  beyond  low  water  mark.  We 
cite  some  passages  of  the  opinion,  by  Clifford,  J.,  p.  31 : 
*'*'  Bridge  piers  and  landing-places,  &c.,  are  frequently  constructed 
by  the  riparian  proprietor  on  the  shores  of  navigable  rivers,  bays/ 
&c.,  as  well  as  on  the  lakes  ;  and  where  they  conform  to  the  reg- 
ulations of  the  state,  and  do  not  extend  below  low  water  mark,  it 
has  never  been  held  that  they  were  a  nuisance,  unless  it  appeared 
that  they  were  an  obstruction  to  the  paramount  right  of  naviga- 
tion." *  *  *  "  Our  ancestors,  when  they  immigrated  here,  un- 
doubtedly brought  the  common  law  with  them  ;  *  *  but  they  soon 
found  it  indispensable,  in  order  to  secure  these  conveniences,  to 
sanction  the  appropriation  of  the  soil  between  high  and  low  water 
mark  to  the  accomplishment  of  these  objects.  Different  states 
adopted  different  regulations  upon  the  subject,  and  in  some  the 
right  of  the  riparian  proprietor  rests  upon   immemorial  local 
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usage.  *  *  *  Wherever  the  water  of  the  shore  (of  the  lake)  is 
too  shoal  to  be  navigable,  there  is  the  same  necessity  for  such 
erections,  as  in  bays  and  arms  of  the  sea  ;  and  when  that  necessity 
exists,  it  is  difficult  to  see  any  reason  for  denying  to  the  adjacent 
owner  the  right  to  supply  it ;  but  the  right  must  be  understood  as 
terminating  at  the  point  of  navigability,  when  the  necessity  for 
such  erections  ordinarily  ceases."  The  question  in  that  case  was, 
whether  the  defendants,  who  had  built  such  a  pier  on  the  shore  of 
Lake  Michigan,  had  such  a  property  right  in  it  as  to  entitle  them 
to  prevent  the  plaintiffs  from  causing  its  destruction  by  hitching 
their  vessel  to  it  in  stress  of  weather : — a  very  difiFerent  question 
from  that  of  right  ot  soil  iu  land  made  by  another,  outside  of  the 
testator's  water-front  of  low  water  mark,  into  the  body  of  the 
lake.  The  other  cases  cited  need  no  comment,  for  it  is  not 
claimed  that  they  are  more  in  point  than  those  noticed  above. 

According  to  the  foregoing  views,  the  exception  taken  by  the 
plaintififs  is  not  maintained.  On  the  defendants'  exceptions,  tho 
judgment  is  reversed.     The  cause  is  remanded. 


Flanagan  &  Adams  v.  Alson  H.  Post.* 

(In  Chancery.] 

Rights  of  Co'Suretiea. 

Where  seyeral  n\^  a  promissory  note,  and  one  of  them  is  the  real  prinolpal,  the  others, 
ifit«r  «e«e,  are,  prima  fttcUj  sureties  of  tho  principal,  and  co-sureties  of  each  other,  uhI 
the  burden  of  proof  is  on  the  party  al^iegin;;  the  contrary. 

A  security  ftt>  u  a  principal  to  one  surety,  enures,  by  operation  of  law,  equally  to  Um 
benefit  of  a  co  surety. 

If  a  principal  procure  one  to  sitsn  a  note  with  him  as  surety,  upon  the  representation 
that  the  monej-  raised  thereon  shall  be  paid  upon  debts  where  the  surety  is  already 
holden  for  him,  a  co-surety  is  not  affected  by  such  representation  when  the  moQ«y 
thus  raUed  is  paid  on  a  debt  where  he  is  sole  surety  for  the  principal,  unless  he  hjbd 
knowled|ge  of  such  representation. 

tf.,  as  principal,  and  A.,  F.,  and  P.,  as  sureties,  executed  a  promissory  note  to  raise  moiMj^ 
to  pay  a  note  on  which  P.  was  sole  surety  of  M. .  and  the  note  was  delirered  to  P.  to 
«^t  discounted.  P.,  before  getting  the  note  discounted,  and  on  the  fkith  of  it,  paid  tho 
debt  on  which  he  was  sole  surety,  out  of  his  own  lUnds.  Heidi  that  P.  wm  not  then 
bound  to  cancel  the  note,  or  surrender  it  to  his  co-sureties. 

*  This  case  was  decided  at  the  January  term,  1865. 
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Appeal  from  the  court  of  chancery.  The  bill  alleged  that, 
prior  to  the  10th  day  of  November,  1860,  the  orators  had  sev- 
erally become  the  suretes  of  one  Mills  upon  divers  promissory 
notes  then  outstanding ;  that  one  Alson  H.  Post  was  also  liable 
at  the  same  time,  as  sole  surety  for  Mills,  on  a  note  for  $800,  then 
over  due  and  in  the  Commercial  Bank,  in  Burlington  ;  that  Mills, 
before  and  at  the  date  afore^-aid,  was,  and  ever  sinc^  has  been, 
wholly  insolvent,  and  that  the  orators  never  had  any  security  for 
their  several  liabilities  as  such  sureties,  nor  any  part  thereof; 
that  on  or  about  the  10th  day  of  November  aforesaid,  and  while 
the  orators  and  Post  were  so  liable  for  Mills,  the  orator,  Flana- 
gan, at  the  solicitation  and  request  of  Post,  as  his  surety,  and  re- 
lying wholly  on  him  for  protection  and  indemnity,  executed  and 
delivered  to  Post  a  promissory  note  for  $800,  payable  to  one 
Carney  Buttles,  or  bearer,  on  the  first  day  of  November,  1861, 
with  interest, — Post,  at  the  time  of  the  execution  of  said  note, 
representing  to  Flanagan,  that  he,,  tho  said  Post,  desired,  and 
intended  to  use  said  note  for  the  purpose  of  raising  money  with 
which  to  pay  the  note  for  $800  at  the  Commercial  Bank,  and  that 
he,  the  said  Post,  would,  as  principal,  execute  the  note  so  payable 
to  the  said  Buttles ;  that  soon  after  the  last  mentioned  note  was 
executed,  it  was  taken  to  the  orator,  Adams,  by  Mills,  who  then 
stated  to  Adams,  that  he.  Mills,  or  Post,  had  ascertained  that 
money  could  be  obtained  of  the  said  Buttles,  and  he,  Mills,  desired 
Adams  to  sign  said  note  as  surety,  representing  to  Adams  that 
Post  would  also  sign  the  said  note  as  co-surety,  and  that  the 
money  obtained  on  said  note  should  be  used  in  the  payment  only 
of  those  claims  on  which  Adams  was  liable  as  Mills'  surety,  so 
that  Adams'  liabilities  for  Mills  should  not  be  increased  by  the 
execution  by  Adams  of  said  last  mentioned  note ;  and  thereupon 
Adams,  relying  wholly  upon  the  statements  of  Mills,  signed 
said  note,  and  handed  it  to  Mills,  who,  soon  afterwards,  pro- 
cared  Post  to  sign  it  (Mills  also  having  signed  it  himself), 
and  left  it  with  Post ;  that  about  a  month  afterwards,  and  on  or 
about  th<*  lOth  day  of  December,  1860,  the  said  last  named  note 
still  being  in  the  hands  of  Post,  Mills,  by  and  through  the  de- 
oeitfttl  and  fraudulent  procurement  of  Post,  applied  to  the  ora** 


'  Digitized  by  LjOOQIC 


248  CHITTENDEN  COUNTY, 

-  Flaaagan  A  Adams  v.  Pott. 

tors,  separately,  to  sign  another  note  of  like  amount  and  tenor, 
at  the  same  time  representing  to  them  that  Post  would  also  sign 
it,  and  that  Post  desired  them  to  do  so,  and  that  the  sole  object  in 
obtaining  another  note,  was  to  save  about  a  month's  interest  which 
had  already  accrued  on  the  first  note,  and  that  if  they  would  sign 
the  note  last  presented,  it  should  be  used  only  as  a  substitute  for 
the  first  note  so  signed  by  them ;  that  the  orators,  relying  wholly 
upon  these  representations  and  assurances  of  the  said  Mills,  and 
fully  understanding  and  believing  that  the  new  note  was  to  take 
the  place  of  the  former  one,  and  that  their  relations  to  each  other, 
and  to  Post  and  Mills,  would  not  be  thereby  affected,  severally 
executed  said  new  note  and  delivered  the  same  to  Mills. 

The  bill  further  alleged,  that  at  the  time  of  the  execution  by 
the  orators  of  said  last  mentioned  note.  Post  did  not  intend  to  ex- 
ecute the  same,  nor  that  the  same  should  stand  in  place  of,  and  as  a 
substitute  for,  the  first  note ;  but  in  procuring  Mills  to  obtain  the 
orators'  signatures  to  the  second  note,  Post  fraudulently  and  cor- 
ruptly intended  to  obtain  possession  of  the  same,  to  hold  it  as 
security  for  his  liability  for  Mills,  and  to  compel  the  orators  to 
pay  the  whole  amount  thereof  to  him ;  and  that  he,  having  re- 
ceived said  note  as  aforesaid,  soon  afterwards,  fraudulently  and 
corruptly  offered  to  sell  and  negotiate  it  to  one  Philander  Brad-^ 
ley,  with  only  the  names  of  Mills  and  the  orators  subscribed 
thereto,  and  endeavored,  unsuccessfully,  to  persuade  Bradley  to 
purchase  said  note  without  the  defendaot's  name  upon  it,  or  with 
his  name  endorsed  upon  the  back  thereof  as  endorser  or  guar- 
antor only,  and  not  as  co-maker  or  co-surety  with  the  orators, 
and  now  fraudulently  and  corruptly  refuses  to  sign  or  execute 
said  note,  and  claims  to  hold  the  same  as  collateral  security 
for  his,  the  said  Post's,  claims  against  Mills,  and  threatens  to  en- 
force the  collection  thereof  against  the  orators  when  the  same 
shall  become  due. 

The  bill  prayed  that  Post  might  be  perpetually  enjoined  from 
negotiating  or  transferring  the  said  note  secondly  executed  by 
the  orators  as  aforesaid,  and  from  commencing  or  prosecuting 
any  action  thereon,  or  taking  any  steps  whatever  for  the  collec- 
tion thereof  from  the  orators ;  and  that  the  said  note  might  be 
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ordered  and  decreed  to  be  surrendered  and  given  up  to  the  ora- 
tors, or  that  Post  might  be  ordered  and  compelled  to  hold  and 
use  the  same  only  in  the  manner  and  for  the  purposes,  and  subject 
to  all  the  duties  and  liabilities  to  which  he  was  subject  in  respect 
to  the  first  note  so  executed  by  the  orators,  and  payable  to  the 
said  Buttles. 

The  defendant  in  his  answer,  admitted*  that  in  the  fall  of  I860, 
he  was  surety  fof  said  Mills  at  the  Commercial  Bank,  on  a  note 
for  $800,  and  that  said  note  was  overdue,  as  stated  in  said  bill ; 
and  alleged,  that  at  the  time  the  first  note  to  Buttles  was  exe- 
cuted, the  said  Mills,  though  actually  insolvent,  as  the  defendant 
now  believes,  was  -still  doing  business  at  Hinesburgh,  and  had 
not,  to  the  knowledge  of  the  defendant,  been  attached,  or  other- 
wise  molested,  and  had  property  of  various  kinds  in  his  posses- 
sion, or  ownership ;  and  denied  that  the  orator,  Flanagan,  ever 
signed,  or  deliveredr  to  the  defendant,  any  note  for  $800,  or  any 
other  sum,  at  the  defendant's  request,  or  upon  the  defendant's  in- 
demnity, or  obligation  in  any  form  to  see  the  said  Flanagan 
harmless  in  respect  thereto,  and  denied  that  any  note  was  ever 
substituted  for  any  such  note,  and  denied  all  kDOwledge  of  what 
transpired  between  said  Mills  and  the  orator,  Adams,  as  to  any 
such  note,  or  any  note,  as  stated  in  said  bill ;  and  alleged  that 
at  or  about  the  time  of  the  date  of  the  note  first  executed  to 
Buttles  as  aforesaid,  the  note  of  said  Mills  for  $800,  signed  by 
the  defendant  as  surety,  lay  in  said  bank  overdue,  and  in  order 
to  arrange  the  same,  it  was  mutually  agreed  between  said  Mills 
and  the  defendant,  that  Mills  should  make  a  note  for  that  sum, 
on  one  year,  to  said  Buttles,  from  whom  the  defendant  expected 
to  raise  money,  and  procure  the  orators  to  sign  it  as  sureties, 
and  deliver  it  to  the  defendant  for  his  own  use,  and  the  defend- 
ant agreed,  in  such  event,  to  arrange,  settle  up,  and  pay  the 
said  bank  note,  and  also  to  sign  said  Buttles'  note  himself,  as  co- 
surety with  the  orators;  that  thereupon  said  first  Buttles  note 
was  so  procured  by  Mills,  and  delivered  to  the  defendant  in  pur- 
suance of  said  agreement,  and  that  the  defendant  had,  in  the 
meantime,  arranged  and  agreed  with  said  Buttles  for  $800,  to  be 
raised  on  such  note ;  that  the  defendant  received  said  note  upon 
88 
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the  express  consideration  of  his  assuming  the  burden  of  taking 
up  said  bank  note,  and  in  perfect  good  faith,  and  without  any 
such  agreement,  terms,  or  understanding,  as  is  stated  in  said  bill ; 
that  the  defendant  did  this  in  lieu  of  taking  other  security  from 
said  Mills,  as  he  then  might,  and  would  have  done  in  respect  to 
said  bank  note ;  that  before  the  defendant  could  actually  get  the 
money,  or  its  equivalent^  on  said  nute  from  said  Buttles,  though 
said  Buttles  had  agreed  to  let  him  have  it,*  some  little  time 
elapsed,  the  defendant  holding  said  note  under  the  agreement 
aforesaid,  and  therefore,  afterwards,  and  about  the  Idth  or  20th 
of  December,  1861,  as  a  mere  matter  of  accommodation  to  said 
Mills,  to  give  him  a  longer  time  for  payment,  and  as  a  substitute 
for  said  first  note,  the  defendant  received  from  said  Mills  another 
note  for  $800,  signed  by  the  said  Mills  and  the  orators,  payable 
to  said  Buttles,  in  one  year,  and  this  last  note  was  given  and  re* 
ceived  upon  the  same  terms  and  agreements,  above  stated  as  to 
said  first  note,  and  in  good  faith,  and  in  the  belief  by  the  de- 
fendant that  he  had  a  right  to  do  so ;  and  that  the  defendant  so 
received  said  second  note  in  lieu  of  said  first  note,  and  immedi- 
ately, on  the  faith  thereof,  omitting  to  take  or  obtain  other  secu- 
rity from  said  Mills,  which  he  otherwise  would  have  done,  did 
pay  and  take  up  said  bank  note,  and  did  thereupon  sign  his  own 
name  to. said  last  named  note  as  co-surety  with  the  orators,  ac- 
cording to  said  previous  agreement  and  understanding  with  said 
Mills  ;  and  that  the  defendant,  pursuant  to  said  agreement  with 
said  Buttles  in  the  premises,  did  sell  and  transfer  to  said  Buttles 
said  last  named  note,  and  received  the  full  value  and  amount 
thereof  from  said  Buttles  before  the  commencement  of  this  suit ; 
and  denied  that  he  ever,  fraudulently,  or  otherwise,  attempted  to 
negotiate  said  second  note  to  said  Bradley,  or  that  he  refused  to 
execute  said  note  ;  and  alleged  that  prior  to  the  commencement 
of  this  suit,  he  signed  said  note  and  parted  therewith  according 
to  the  original  agreement  aforesaid. 

The  answer  was  traversed,  and  the  case  was  heard  on  bill, 
answer,  traverse,  and  testimony,  at  the  April  term,  1864,  Pibr- 
POINT,  Chancellor,  and  a  decree  entered  dismissing  the  bill  with 
costs ;  from  which  decree  the  orators  appealed. 
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JE.  E.  Hard  and  Ballard^  for  the  orators. 

Qe&rge  F.  JEdmunds  and  NaJmin  Peck^  for  the  defendant. 

The  opinion  of  the  eourt  was  delivered  by 

Peck,  J.  The  case  stands  upon  bill,  answer,  traverse,  and  tes- 
timony. By  reference  to  the  bill  and  answer,  it  will  be  seen  that 
the  facts  in  dispute,  and  on  which  the  relative  rights  of  the  par- 
ties depend,  are  few.  It  appears  that  at  the  time  the  promissory 
note  in  question  was  executed,  the  orators  were  severally  sureties 
for  one  Mills,  and  that  Mills  has  since  failed,  without  fully  indem- 
nifying the  orators,  and  that  the  defendant,  Post,  was  at  the  same 
time  surety  for  Mills  upon  an  $800  note  to  the  Commercial  Bank, 
then  overdue.  There  is  no  dispute  but  that  the  second  note,  the 
one  in  question,  was  signed  with  the  understanding  that  it  was  a 
substitute  for  the  first,  which  was  never  used,  but  given  up  to 
Flanagan  soon  after  the  second  note  was  executed  and  delivered 
to  Post ;  so  that  the  principal  question  of  fact  in  dispute  affecting 
the  ultimate  rights  of  the  parties,  is,  whether  Post  agreed  to  sign 
the  note  as  principal,  as  between  him  and  the  orators,  or  either 
of  them,  or  merely  as  surety  for  Mills,  and  co-surety  with  the  ora- 
tors. It  is  agreed  on  all  hands,  that  Mills  is  the  real  principal, 
and  the  one  who  ought  to  pay  the  note.  The  bill  alleges  that 
Post  procured  the  orator,  Flanagan,  to  sign  the  note  as  his  surety, 
representing  that  he  wanted  to  use  it  to  raise  nnoney  to  pay  the 
$800  note  at  the  Commercial  Bank,  on  which  he.  Post,  was  surety 
for  Mills^  It  appears  from  the  testimony,  that  Mills  applied  to, 
and  procured  the  orators  to  sign  the  note,  and  that  so  far  as  Mills, 
Flanagan,  and  Post  were  concerned,  it  was  understood  that  the 
note  was  to  be  used  to  procure  money  of  Buttles,  to  pay  the  $800 
note  to  the  Commercial  Bank,  on  which  Post  was  the  sole  surety 
for  Mills.  Prima  faeiey  therefore.  Post,  by  signing  the  note  in 
question,  would  stand  as  surety  for  Mills,  and  co-surety  with  the 
orators.  This  result  follows  from  the  relation  of  the  parties. 
The  burden  is  therefore  upon  the  orators  to  show  some  agreement 
on  the  part  of  Post,  by  which  he  assumed  the  relation  of  princi- 
pal to  the  orators,  or  one  of  them  at  least.     Without  going  into 
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details  of  the  evidence,  it  is  sufficient  to  saj  that  we  all  agree  that 
the  proof  does  not  show  any  agreement  or  mutual  understanding 
that  Post  should  stand  as  to  either  of  the  orators,  as  principal,  or 
that  he  should  indemnify  either  of  them  against  the  note ;  but,  on 
the  contrary,  we  find  that  his  agreement  was  that  he  should  sign 
the  note  as  co-surety  with  the  orators.    Post  was  to  take  the  note 
and  sign  it  as  co-surety,  and  pay  the  Commercial  Bank  note,  and 
obtain  the  money  of  Buttles  upon  the  note  in  question  for  his  in* 
demnity  for  so  doing.    The  testimony  on  this  point  is  somewhat 
conflicting,  but  taking  the  defendant's  answer  and  the  evidence  in 
the  case,  the  balance  of  proof  is  with  the  defendant.    It  appears 
that  at  that  time,  all  the  parties  regarded  the  responsibility  of 
Mills  as  doubtful,  and  it  is  with  some  force  urged  on  the  part  of 
the  orators,  that  it  is  not  probable  that  the  orators  would  have 
signed  the  note,  had  they  supposed  they  were  increasing  their  lia- 
ability  for  Mills  without  any  indemnity.     But,  on  the  other  hand, 
it  appears  that  Mills  was  going  along  with  his  usual  business, 
and,  as  he  then  represented,  was  about  entering  upon  a  job,  out 
of  which  he  expected  to  realize  something  to  pay  upon  the  debts 
upon  which  the  orators  were  already  liable  for  him ;  that  he  had 
some  property,  sufficient  to  secure  a  considerable  portion  of  the 
defendant's  liability  for  him ;   that  the  defendant  had  applied  to 
him  for  security,  and  he  proposed  to  turn  out  his  property  to  the 
defendant,  but  finally,  learning  that  the  money  could  be  obtained 
of  Buttles  on  a  good  note,  proposed  to  get  the  orators  to  sign  the 
note,  as  already  stated,  and  which  the  defendant  agreed  to  take. 
Under  these  circumstances,  it  is  as   probable  that  the  orators 
would  sign  the  note  as  co-surety  with  the  defendant,  as  that  the 
defendant  would  forbear  to  take  the  proffered  security  on  the 
property,  and  take  the  note  in  question,  payable  in  a  year,  agree- 
ing to  indemnify  the  orators  against  it,  and  thus  put  it  out  of  hb 
power  to  secure  himself  until  the  note  should  become  payable. 
The  orators  may  have  thought  it  more  for  their  interest  to  increase 
their  liability  to  tlie  amount  of  two  thirds  of  the  note,  than  to 
have  the  defendaut  secure  himself  on  the  property  of  Mills,  and 
break  up  his  business.     If  so,  the  event  shows  that  they  majr  not 
have  misjudged,  as  Mills  afterwards  paid  1700  on  the  orator's  U- 
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abilities,  and  turned  out  to  Flanagan  some^'of  the  property  on 
which  the  defendant  might  have  secured  himself,  and  mortgaged 
another  portion  of  it  to  Meech,  to  secure  a  note, on  which  Adams 
was  co-surety  with  Meech  for  Mills.  This  mortgage  would  enure 
to  the  benefit  of  Adams  equally  with^Meech  ;j  a8»a  security  from 
the  principal  to  one  surety,  enures  by  operation  of  law  equally  to 
the  benefit  of  his  co-suiety.  The  orator,  Flanagan,  cannot  com- 
plain of  any  wrongful  use  of  the  note  or  its  avails,  as  it  appears 
that  before  this  suit  was  commenced,  the  defendant  paid  the  Com- 
mercial Bank  note,  and  passed  the  note  to  Buttles,  the  payee,  for 
its  amount  in  money ;  so  that  that  the  note,  with  its  proceeds,  has 
been  used  for  the  purpose  for  which  the  bill  alleges,  and  the  proof 
shows,  it  was  executed. 

The  orator,  Adams,  cannot  say  that  he  signed  the  note  on  the 
faith  that  the  defendant  was  to  stand  as  principal  as  to  him  upon 
the  note,  as  the  bill  alleges  that  the  note  in  question  was  executed 
as  a  substitute  for  the  first  note,  and  that  when  Mills  procured 
Adams'  signature  to  the  first  note,  he  represented  to  him  that  the 
defendant  would  sign  it  as  go-surety  ;  and  Adams'  testimony  is  to 
the  same  effect,  although  not  so  explicit  as  the  allegation  in  the  bill. 

The  bill  alleges  that  Mills,  when  he  procured  Adams  to  sign 
the  note,  represented  to  him  that  the  avails  of  it  should  be  used 
in  payment  of  Adams'  existing  liabilities  for  Mills.  This  furnishes 
no  ground  of  relief,  as  there  is  no  allegation  in  the  bill,  and  no 
proof,  that  the  defendant  had  any  knowledge  that  any  such  repre- 
sentation was  made  ;  and  without  such  knowledge,  the  defendant 
•cannot  be  affected  by  it,  even  if  the  representation  was  made  as 
alleged.  The  testimony  of  Adams  and  of  Mills  is  in  conflict  on 
this  point,  and  leaves  it  in  doubt  whether  any  such  representation 
was  made,  and  it  is  not  material  which  is  correct. 

As  to  the  allegation  in  the  bill,  that  the  defendant,  after  he  re- 
ceived the  note,  offered  to  sell  it  without  signing  it,  and  refused 
to  sign  it,  we  do  not  find  it  sustained  by  proof.  The  alleged  offer 
to  sell  the  note  to  Bradley  without  signing  it,  appears  to  have 
been  nothing  more  than  a  casual  conversation  in  relation  to  giving 
Bradley  fifty  or  one  hundred  dollars  to  take  his  place  and  clear 
him  from  his  liability  for  Mills,  and  not  an  offer  to  sell  the  note 
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«8  a  valid  note  to  the  full  amount  against  the  orators,  unaffected 
by  the  defendant's  agreement  to  sign  it  as  co-surety  with  them. 
But  if  he  did  offer  to  sell  it  without  signing  it,  and  endeavor  to  get 
Buttles  to  take  it  without  his  signature,  still,  it  appears  that  before 
this  suit  was  commenced,  he  signed  the  note,  and  passed  it  to  Bot- 
tles and  received  the  consideration  for  it ;  so  that  the  orators  have 
not  been  injured  by  any  such  purpose  or  attempt.  If  the  orators 
had  such  reason  to  apprehend  that  a  wrongful  use  was  about  to 
be  made  of  the  note  to  their  prejudice,  as  to  warrant  the  bringing 
of  the  bill,  they  should  have  abandoned  it  when  the  answer  came 
in,  admitting  that  the  defendant  agreed  to  i^ign,  and  had  signed, 
the  note  as  co-surety  with  them,  and  used  it  in  the  manner  the 
proof  shows  it  was  agreed  it  should  be  used. 

The  allegation  in  the  bill,  that  the  orators,  on  the  11th  January, 
1861,  demanded  of  the  defendant  to  sign  the  note  as  principal, 
and  use  it  according  to  the  understanding  or  agreement,  or  to 
cancel  or  surrender  it,  cannot  avail  the  orators  as  a  ground  of 
relief.  The  defendant  was  not  bound  to  sign  it  as  principal,  for 
that  was  not  the  agreement.  He  was  not  bound  to  cancel  or  sur- 
render it,  as  he  had  then,  out  of  his  own  funds,  on  the  faith  of  it, 
paid  the  $800  note  to  the  Commercial  Bank;  not  having  been 
able  to  obtain  the  money  of  Buttles  as  soon  as  be  expected,  or  as 
soon  as  Buttles  had  promised  he  should  have.  it.  It  is  doubtful 
whether,  at  any  time  after  the  note  was  delivered  to  the  defendant, 
the  orators  could  have  recalled  it.  But  if  they  might  have  recalled 
it  immediately  after  it  was  dcliveied  to  the  defendant,  and  before 
he  had  advanced  any  thing  upon  the  faith  of  it,  or  lost  any  secu- 
rity by  relying  upon  it,  which  otherwise  he  mis^ht  have  obtained, 
it  is  very  clear  that  the  defendant,  having  thus  advanced  money 
upon  the  faith  of  the  note,  and  forborne  to  obtain  other  security, 
the  rights  of  the  parties  had  become  fixed. 

The  result  is,  that  the  defendant,  and  the  orators  severally,  are 
co-sureties  upon  the  note  in  question,  and  bound  equally  to  con- 
tribute to  the  payment  of  it,  and  that  the  defendant  has  been  guilty 
of  no  such  wrongful  act  in  relation  to  the  note,  as  will  sustain  the 
orator's  bill.  Decree  of  the  court  of  chancery  dismissing  the  bill 
with  costs,  is  affirmed,  and  case  remanded. 
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Louis  Sequin  v.  Geobqe  M.  Peterson. 
Father  and  Child, 

The  plaintiff '8  son  of  eleven  yeara,  purohased  of  the  defendant,  a  shop-keeper,  dgar^hold- 
en  and  fancy  pipes  in  cases,  and  paid  therefor  $4.75  In  money.  The  next  day  the  plain- 
tiff *b  wifiB,  and  child's  mother,  went  with  the  boy  to  the  defendant's  shop,  and  tendered 
back  said  articles,  and  demanded  the  money  paid  therefor,  which  the  defendant  reftised 
to  pay  hack.  The  plaintiff  thereupon  brought  this  suit  to  recover  the  money;  and 
it  was  *«/d,  that  he  could  recover. 

Beid,  also,  that  said  demand  by  the  plaintiff's  wife,  if  one  was  neoessary,  was  sufficient. 

The  practice  of  raising  questions  in  the  supreme  court,  which  were  not  raised  in  the 
court  below,  censured  by  Bbdfikld,  J. 

Assumpsit  for  monej  had  and  received,  brought  to  the  city 
court  of  Burlington.  Plea,  the  general  issue.  The  court,  Notes, 
J.,  found  the  following  facts : 

The  plaintiflf's  minor  son,  eleven  years  of  age,  living  with  his 
father  and  supported  by  him,  without  authority  from  his  father, 
or  any  one,  some  time  before  trial,  purchased  of  the  defendant, 
who  kept  a  grocery  store,  and  sold  groceries,  pipes,  tobacco,  Ac, 
a  cigar-holder,  for  which  he  paid  to  the  defendant  one  dollar  and 
twenty-five  cents,  and  on  the  same  day  he  purchased  another  cigar- 
holder  and  a  pipe  in  a  case,  for  which  he  paid  the  defendant  iwo 
dollars  an  i  fifty  cents.  Just  before  this,  he  purchased  another 
pipe  of  the  defendant,  for  which  he  paid  one  dollar.  He  also 
purchased  some  candy  of  the  defendant,  but  just  how  much  he 
paid  for  it  did  not  appear.  The  whole  amount  paid  by  the  boy 
to  the  defendant  for  cigar-holders  and  pipes,  was  four  dollars  and 
seventy-five  cents.  The  two  first  purchases  were  made  of  the  de- 
fendant's clerk,  who  testified  that  when  the  boy  bought  the  first 
cigar-holder,  he  asked  him  where  he  got  the  money  to  buy  such 
things,  and  he  said  that  he  worked  for  Shepherd,  Davis  &  Co.,  in 
the  lumber  yard,  and  earned  it.  The  defendant  himself  sold  the 
boy  the  pipe  for  a  dollar,  and  he  asked  the  boy  where  he  got  the 
money,  and  the  boy  told  him  substantially  as  he  did  the  clerk. 
The  defendant  and  his  clerk  both  testified  that  they  never  saw  the 
boy  before  to  their  knowledge,  and  did  not  know  his  name  at  the 
time,  or  that  he  was  the  plaintiff's  son.  It  did  not  appear  that 
the  plaintiff,  or  any  of  his  family,  had  ever  made  any  other  pur- 
chases at  the  defendant's  store.  The  court  found  that  the  articles 
so  purchased  were  not  necessaries.  The  bext  day,  or  soon,  after 
said  purchases,  the  plaintiff's  wife,  the  boy's  mother,  went  to  the 
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defendant's  store  with  the  boy,  and  carried  back  said  articles,  and 
demanded  of  the  defendant  the  money  paid  for  them.  But  the 
defendant  refused  to  pay  her  the  money,  claiming  that  the  articles 
had  all  been  used  and  dama&:ed,  and  were  not  worth  more  than 
four  dollars,  which  amount  he  offered  to  pay  back.  The  articles 
were  left  in  the  defendant's  store  without  his  consent,  and  were 
there  at  the  time  of  trial. 

It  was  conceded  on  trial,  that  the  defendant  was  not  guilty  of 
any  fraud  or  bad  faith  in  receiving  the  money  for  said  articles, 
and  that  it  Was  received  in  the  usual  course  of  business.  The  de- 
fendant asked  the  court  to  rule  as  matter  of  law  that  the  plaintiff 
could  not  recover  or  maintain  this  action  in  his  own  name  ;  but  the 
court  ruled  otherwise,  and  rendered  judgment  for  the  plaintiff  to 
recover  four  dollars  and  seventy-five  cents  damages.  To  the  re- 
fusal to  rule  as  requested,  the  defendant  excepted. 

Start  ^  Wat9on,  for  the  defendant,  cited  Chit.  Cont.  673,  680, 
and  cases  cited  ;  Burnap  v.  Partridge^  3  Vt.  144  ;  Babcock  v. 
GranvUle,  44  Vt.  331 ;  Burnkam  v.  Holt,  14  N.  H.  367  ;  Mason 
V.  fVaitey  17  Mass.  460  ;  Lang  v  Smyth^  7  Bing.  284 ;  Burnham 
V.  Fisher^  26  Vt.  614 ;  Miller  v.  Race^  1  Burr.  462  ;  Person  v. 
Cfhase,^&1  Vt.  647  ;  Oliver  v.  Houdlet,  13  Mass.  287  ;  Bobbins  v. 
Fennell,  et  ah.  11  Q.  B.  248. 

H.  S.  Talcotty  for  the  plaintiff,  cited  Keen  v.  Sprague^  3 
Green  77 ;  Winn  v.  Sprague^  36  Vt.  243 ;  Mason  v.  Hutchins 
^  Co.  32  Vt.  780  ;   Dickinson  v.  Winehesterj  4  Cush.  114. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  plaintiff's  minor  son,  a  child  eleven  years  of 
age,  purchased  of  the  defendant  cigar-holders  and  fancy  pipes  in 
cases,  and  paid  him  therefor,  in  money,  $4.76. 

The  next  day  after  said  purchase,  the  plaintiff's  wife,  and 
child's  mother,  went  with  the  boy  to  the  defendant's  store, 
tendered  back  the  articles  so  purchased,  and  demanded  the 
money  paid  for  them,  which  the  defendant  refused.  The  plain- 
tiff thereupon  brought  this  suit  to  recover  the  money  thus  paid 
for  the  smoking  equipment  furnished  his  child. 
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I.  The  court  below  adjudged,  as  a  matter  of  law,  that  the 
money  paid  for  this  smoking  outfit  belonged  to  the  plaintiff.  There 
is  nothing  in  the  case  to  indicate  that  it  belonged  to  any  other  per- 
son. The  declaration  of  the  boy  that  he  ''worked  for  Shepard, 
Davis  &  Co.,  and  earned  it,"  is  no  proof  of  that  fact;  besides, 
if  it  were  so^  it  would  not  tend  to  show  that  the  money  was  not 
the  property  of  the  plaintiff.  As  the  father  is  bound  to  provide 
for  the  maintenance  of  his  infant  children,  so  he  is  entitled  to 
their  earnings  and  the  custody  of  their  persQns.  Benson  v. 
Remington^  2  Mass.  113. 

There  is  no  claim  that  the  plaintiff  had  allowed  the  son  to  control 
his  own  wages,  or  contract  for  himself,  as  in  Vamey  v.  Toung^ 
11  Vt.  258  ;  Tillotsan  v.  McCrillis,  lb.  477  ;  Chihon  v.  Philips, 
1  Vt.  41.  The  money,  then,  belonged  to  the  plaintiff,  and  the 
defendant  held  it  without  right,  against  the  will  of  the  plaintiff, 
and  to  his  use. 

II.  .The  defendant  claims  that  there  was  no  proper  demand  for 
the  money.  Conceding  that  the  contract  of  purchase  was  void- 
able, and  that  the  plaintiff  would  be  required  to  return  the  arti- 
cles purchased,  and  demand  the  consideration  paid,  in  ordef/to 
rescind  the  contract,  we  think  the  tender  and  demand  b/'the 
plaintiff's  wife  sufficient. 

The-  mother  will  be  presumed  to  have  the  more  intimate  and 
special  charge  of  the  habits  and  well-.being  of  her  child  of  such 
tender  years,  and  the  exercise  of  the  parental  duty  of  guarding 
the  child  from  profligacy  and  dissipation.  And  the  return  of  this 
fancy  and  foolish  outfit  for  childish  dissipation,  and  demand  thut 
the  money  paid  for  them  should  be  returned,  especially  when  the 
husband  adopts  the  act  by  bringing  this  suit,  should  be  presumed, 
in  law,  and  in  fact,  to  have  been  done  with  his  sanction  and 
authority.  But  the  defendant  treated  her  as  authorized  to  make 
the  demand,  and  offered  to  return  the  mon^y,  except  a  small 
fraction. 

And  inasmuch  as  the  plaintiff,  by  this  suit,  adopts  and  ratifies 
her  act,  the  defendant  cannot  be  peimitted,  now,  by  pretending 
that  he  omitted  to  do  his  duty  because  he  supposed  the  wife 
not  authorized,  to  retain  the  money. 
84 
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There  is  another  quite  satisfactory  answer  to  the  defendant's 
claim.  There  were  no  exceptions  taken  to  this  part  of  the  case. 
The  defendant  ^^  asked  the  court  to  rule,  as  a  matter  of  law,  that 
the  plaintiff  could  not  recover  in  hit  own  name^  the  money  so 
paid  by  the  minor  son  to  the  defendant."  No  question  was 
made  as  to  the  sufficiency  of  the  demand. 

This  court,,  sitting  in  error,  can  only  try  such  errors  as  are 
specified  and  brought  up  on  exceptions.  The  habit  that  has 
sometimes  obtained,  of  ^^ dragging*^  a  case  in  this  court,  as  for 
something  lo^t,tofind  a  fault  that  was  undiscovered  and  unheeded 
in  the  trial  of  the  cause,  is  ever  unavailing  to  the  client,  and  a  de- 
viation from  professional  propriety  and  duty.    Judgment  affirmed. 


State  v.  Solomon  Norton.* 

Jurisdiction  of  Justice  of  the  Peace.      Constitutionality  tf  the 

Act  of  Nov.  8,  1865,  (^Gen.  Stat.  891.)     Pleading. 

Chrand  Juror* s  Complaint. 

A  JofltiM  of  the  peace  has  Jari«liotion  of  the  ofboie  created  by  the  aet  of  Not.  S,  1866, 
(6en.  Stat.  891),  Ibr  the  proteotioii  of  deer. 

Sftid  aot  is  oonititutioiial. 

The  oomplaint  alleged  that  the  reipondent  "did  *  *  ohaie,  drire,  worry,  and  kUl,  a 
Ure  »nimal  called  a  deer.''   Beld,  not  bad  for  duplicity. 

The  objection  that  a  memorandam  of'.the  namee  of  the  witnenee  in  rapport  of  the  proea- 
cntlon,  is  not  subjoined  to  a  grand  Jnror's  complainCi  is  in  the  natore  of  a  dilatory  plea, 
and  most  be  made  at  the  earliest  opportnnity,  or  it  will  be  considered  as  waived. 

The  complaint  alleged  the  offence  to  have  been  committed  on  a  certain  day  named,  which 
was  within  the  period  daring  which  the  statute  prohibited  the  act.  Beldf  suilloient 
without  a  distinct  allegation  that  the  offense  was  committed  within  such  period. 

It  was  held  unnecessaty  in  a  complaint  under  said  act  to  exclude  by  ayerment  the  ex- 
ception in  the  third  sectii^n  of  the  act 

This  was  a  grand  juror's  complaint  for  killing  a  deer  contrary 
to  the  act  of  Nov.  8, 1865,  for  the  protection  of  deer,t  appealed  to 

*  This  case  was  decided  at  the  January  team,  1872. 

t  By  which  it  is  enacted:  "  Sect.  1.  If  any  person  shall  hereafter,  within  the  period  of 
ten  years,  kill  any  animal  of  the  deer  kind,  found  running  at  large  within  this  state,  or 
assist  therein,  or  shall  hurt  or  worry  any  raoh  animal,  he  shall  be  punished  by  a  fine  of 
fifty  dollars,  and  costs  of  prosecution,  to  be  recovered  by  a  suit  before  a  Justice  of  the  peace : 
one  half  of  said  fine  to  be  paid  to  the  complainant,  and  the  other  half  to  be  paid  into  the 
treasury  of  the  town  in  which  raoh  animal  shall  be  so  hurt,  worried,  or  killed. 

•  ••  •  •  •  *  * 

**  Beet.  3.  This  aot  shaU  not  be  so  construed  as  to  interlbro  with  the  rights  of  any  per- 
son who  shaU  be  the  owner  of  rach  animals,  partially  or  wholly  domsstteated." 


Digitized  by  VjOOQIC 


JANUARY  TEEM,  1878.  259 


State  P.  Norton. 


the  county  court.  The  complaint  alleged  that  the  respondent, 
"  on  the  7th  day  of  December,  A.  D.  1870,  at  Huntington  afore- 
said, in  the  county  of  Chittenden  aforesaid,  did  unlawfully,  with 
guns,  sticks,  knives,  and  other  instruments  of  death,  chase,  drive, 
worry,  and  kill  a  live  animal  called  a  deer,  found  running  at 
large :within  said  state,  of  the  deer  kind;  contrary  to  the  form 
of  the  statute,"  Ac. 

The  case  was  heard  on  demurrer  to  the  complaint,  at  the  April 
term,  1871,  Pierpoint,  Ch.  J.,  presiding,  when  the  demurrer  was 
overruled,  and  the  complaint  adjudged  sufficient,  and  the  respond- 
ent fined  fifty  dollars.     Exceptions  by  the  respondent. 

S.  H.  DaviSj  for  the  defendant. 

W.  L.  Bumapj  state's  attorney,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

BoYCE,  J.  The  county  court,  upon  demurrer  to  the  complaint 
in  this  case,  held  it  sufficient,  and  the  case  comes  here  upon"  ex- 
ceptions to  that  decision. 

It  is  insisted,  first,  that  the  justice  had  no  jurisdiction,  because 
the  ofiense  described  in  the  complaint  being  punishable  by  a  fine 
of  fifty  dollars,  the  justice  had  no  power  to  try  the  respondent. 

The  answer  to  this  is,  that  the  act  of  1865,  Oen.  Stat.  891, 
which  created  the  ofiense,  provides  that  the  fine  may  be  recovered 
by  a  suit  before  a  justice  of  the  peace,  thus  expressly  conferring 
jurisdiction  upon  justices  of  the  peace ;  and  having  jurisdiction 
to  try  and  determine  the  question  of  the  guilt  or  innocence  of  the 
party  accused,  he  had  the  right  to  render  judgment  against  the 
party  for  the  penalty  which  the  statute  imposed. 

The  second  objection  is,  that  the  act  of  1865  is  in  conflict  with 
the  40th  section  of  the  state  constitution,  which  provides  that  ^^  the 
inhabitants  of  this  state  shall  have  liberty,  in  seasonable  times,  to 
hunt  and  fowl  on  the  lands  they  hold,  and  on  other  lands  not  in- 
closed ;  and  in  like  manner  to  fish  in  all  beatable  and  other  waters 
(not  private  property),  under  proper  regulations  to  be  hereafter 
made  and  provided  by  the  general  assembly."    The  rights  secured 
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hj  this  section  of  the  constitution  were  not  intended  to  be  absolute 
and  unconditional,  but  were  to  be  governed  and  controlled  by  such 
proper  regulations  as  might  thereafter  be  made  by  the  general 
assembly.  The  right  was  reserved  to  the  general  assembly  to  de- 
termine what  were  seasonable  times  in  which  to  hunt  and  fowl, 
and  having  exercised  this  right,  the  court  will  not  assume  (cer- 
tainly in  the  absence  of  proof)  that  it  has  been  exercised  in  an 
unconstitutional  manner.  The  numerous  statutes  which  have  been 
passed  for  the  protection  of  game  and  fish,  have  been  deemed  nec- 
essary to  the  beneficial  enjoyment  of  the  constitutional  right,  and 
the  court  will  not  hold  such  laws  unconstitutional,  until  it  is 
clearly  shown  that  they  are  so  prohibitory  as  to  virtually  deprive 
the  inhabitants  of  the  right  secured  to  them  by  the  constitution. 

The  third  objection  is  that  the  complaint  is  bad  for  duplicity, 
— that  two  distinct  ofienses  are  charged.  But  by  a  reference  to 
the  complaint,  it  will  be  seen  that  the  only  oflFcnse  with  which  the 
respondent  is  charged  is  that  he  did  '^  drive,  worry,  and  kill  a  live 
animal  called  a  deer." 

The  fourth  objection  is,  that  a  memorandum  of  the  witnesses 
was  not  subjoined  to  the  complaint.  This  objection  is  in  the  na- 
ture of  a  dilatory  plea,  and  should  have  been  made  at  the  earliest 
possible  time ;  and  by  proceeding  to  trial  without  making  it,  it 
must  be  treated  as  having  been  waived.  The  object  of  this  pro- 
vision was  to  apprise  the  party  of  the  names  of  the  witnesses  who 
would  be  used  to  prove  the  facts  charged  in  the  complaint,  and  it 
is  not  competent  for  the  party,  after  demurring  to  the  complaint, 
and  thus  obviating  the  necessity  for  the  use  of  any  witnesses,  to 
make  this  objection. 

The  fifth  objection  is,  that  the  complaint  is  defective  in  not  al- 
leging that  the  act  complained  of  was  committed  between  Nov. 
8th,  1865,  and  Nov.  8th,  1875.  The  statute  upon  which  this 
complaint  was  made,  was  approved  and  took  effect  ou  the  8th  day 
of  Nov.  1865,  and  prohibited  the  killing  of  deer  for  the  period  of 
ten  years  from  that  date.  The  complaint  alleges  that  the  deer  was 
killed  by  the  respondent  on  the  7th  day  of  December,  A.  D.  1870, 
and  this  we  think  was  sufficient.  That  time  was  within  the  period 
in  which  the  killing  of  deer  was  made  unlawful  by  the  statute. 
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The  sixth  objection  is,  that  the  complaint  is  defective  in  not  al- 
leging the  negative  in  the  third  section  of  the  act,  and  that  the 
respondent  does  not  come  within  the  exception.  The  rule  of  law 
is,  that  where  the  exception  is  contained  in  the  body  of  the  stat- 
ute which  creates  the  offense,  and  enters  into  it  as  a  part  of  its 
description,  in  stating  the  offense  it  becomes  necessary  to  negative 
the  exception,  or  to  allege  tliat  the  party  charged  does  not  como 
within  the  exception.  If  the  exception  is  distinct  from  the  en- 
acting clause,  or  from  that  part  of  the  statute  which  creates  and 
describes  the  offense  (as  it  is  in  this  statute),  it  becomes  matter 
of  defease,  and  it  need  not  be  negatived  that  the  respondent  is 
within  the  exception.  State  v.  Barker^  18  Vt.  197  ;  State  v. 
Butler,  17  Vt.  149. 

The  judgment  of  the  county  court  that  th6  complaint  is  suffi- 
cient, is  affirmed.  On  motion  of  the  respondent,  the  judgment  of 
that  court  is  reversed,  pro  forma^  and  the  cause  remanded,  with 
liberty  to  respondent  to  replead. 


WiLLABD  A.   TtLBB  V.   ROBEBT   ScOTT.* 
Partnership. 

The  plaintiff  owned  a  tln-ehop,  and  carried  on  the  Inulness  in  his  own  name.  D.  was  « 
pr  otical  plamber  of  large  experience.  They  made  an  agreement,  whereby  the  plaintiff 
was  to  be  allowed  out  of  the  profits  of  the  basiness,  ten  per  cent,  on  his  stock  invested, 
and  the  remainder  of  the  profits  were  to  be  divided  eqnally  between  them.  They  went 
on  nnder  that  agreement,  each  devoting  his  whole  time  and  attention  to  the  basiness, 
which  was  carried  on  in  the  plaintiff's  name  as  before,  and  D.'s  share  of  the  profits 
remained  In  the  concern.    fTe/tf,  a  partnership. 

A  partner  has  the  ri^ht  to  pay  his  Individnal  debt  with  the  property  of  the  firm,  if  no 
fraa>i  upon  the  other  partners  is  intended. 

Bat,  ordinarily,  either  partner  shoald  have  the  right  to  interfere,  to  prevent  the  diver- 
sion of  the  partnership  property  firom  the  legitimate  basiness  of  the  partnership  i  but 
as  to  third  persons,  the  intention  to  thus  Interfere  shoald  be  dear  beyond  reasonablo 
doubt. 

Book  account.     The  auditor  reported  that  the  plaintiflF  pre- 
sented an  account  of  $114.66  against  the  defendant,  which  was 

*  This  case  was 'decided  at  the  January  term,  1872. 
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allowed,  with  interest ;  that  the  defendant  'presented  an  account 
af  816.10  against  the  plaintiff,  which  was  allowed ;  that  the  de- 
fendant also  presented  an  account  of  $85.97  against  one  O.  B. 
Dow,  and  claimed  that  the  same  should  be  allowed  against  the 
plaintiff.  As  to  said  last  named  account,  the  auditor  reported 
that  Dow  told  the  defendant  some  time  before  the  commencement 
of  said  account,  that  he  was  in  partnership  with  the  plaintiff;  that 
the  said  Dow  contracted  with  the  defendant  to  do  the  work  and  fur- 
nish the  materials  charged  in  said  account,  upon  and  for  the  said 
Dow's  house,  and  to  take  his  pay  therefor  out  of  the  tin-shop  car- 
ried on  by  the  plaintiff  as  hereinafter  stated,  and  that  the  defend* 
ant  went  on  under  said  contract,  and  did  the  Work  and  furnished 
the  materials  charged  in  said  account;  that  the  defendant  then 
commenced  trading  at  the  plaintiff's  shop,  and  incurred  the  ac- 
count presented  by  the  plaintiff,  for  the  purpose  of  paying  his  said 
account  against  Dow,  but  the  plaintiff  knew  nothing  of  the  defend- 
ant's purpose.    The  auditor  further  reported  the  following  facts  : 

In  the  spring  of  1865,  the  plaintiff  had  a  tin-shop  in  Burling- 
ton, and  was  carrying  on  a  large  business  in  his  own  name.  Dow 
was  a  practical  plumber  of  large  experience,  and  had  failed  in 
business,  and  was  unable  to  carry  on  business  in  his  own  name, 
on  account  of  outstanding  debts  against  him ;  but  he  desired  em- 
ployment at  his  trade,  and  the  plaintiff  wanted  to  secure  his  ser- 
vices, therefore  they  made  an  agreement,  whereby  the  plaintiff 
was  to  be  allowed  out  of  the  profits  of  said  business  ten  per  cent, 
on  his  stock  invested,  and  the  remainder  of  the  profits  were  to  be 
equally  divided  between  them.  The  business  went  on  two  years, 
Dow  and  the  plaintiff  devoting  their  whole  time  and  attention 
thereto,  at  the  expiration  of  which  time,  an  inventory  of  stock, 
an  1  of  accounts  in  favor  of  the  plaintiff,  was  taken,  and  the  amount 
of  $700,  found  to  be  due  to  Dow,  was  passed  to  his  credit  on  the 
plaintiff's  books.  At  the  end  of  the  third  year,  another  inventory 
was  taken,  and  Dow  was  allowed  ten  per  cent,  on  the  amount 
standing  to  his  credit  at  the  commencement  of  the  year,  and  the 
amount  of  about  $1400,  thus  found  to  be  due  him,  was  passed  to 
his  credit  as  before. '  At  the  end  of  the  fourth  year,  another  in- 
ventory was  taken,  and  after  giving  Dow  ten  per  cent,  on  what 
was  standing  to  his  credit  at  the  commencement  of  the  year,  and 
the  plaintiff  ten  per  cent,  on  his  stock,  it  appeared  that  Dow  owed 
the  plaintiff  $400,  Dow  having  drawn  out  $1700  during  the  year. 
Dow  then  gave  the  plaintiff  his  note  for  the  $400,  and  left  the 
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concorn.  The  stock  fell  considerably  daring  the  last  year,  which 
materially  affected  the  profits.  When  they  entered  into  business, 
nothing  was  said  about  forming  a  partnership,  or  about  the  name 
of  the  business,  or  the  losses ;  but  the  business  was  always  carried 
on  in  the  plaintiff's  name,  and  the  books  kept  in  his  name,  as  they 
had  been  before  Dow  entered  the  concern.  During  the  second 
year  of  the  business,  a  claim  against  one  Shaw  was  partly  paid 
by  a  dividend  in  bankruptcy,  and  the  balance  of  the  claim  was 
lost  to  the  business,  whereby  the  profits  were  somewhat  dimin- 
ished ;  but  all  the  rest  of  the  accounts,  although  some  of  them 
were  considered  bad,  were  taken  by  the  plaintiff  in  each  inven- 
tory, as  cash. 

Dow  claimed  before  the  auditor  that  he  and  the  plaintiff  were 
partners ;  but  the  plaintiff  claimed  otherwise,  and  the  auditor 
found  that  the  plaintiff  never  claimed  or  represented  that  they 
were  partners.  Dow  testified  before  the  auditor,  that  the  relation 
which  existed  between  him  and  the  plaintiff  was  the  same  as  that 
^hich  had  existed  between  him  and  Wheelock  &;  Tyler,  and  on 
cross-examination  testified  that,  in  settlement  with  them,  he  gave 
the  following  receipts,  viz : 

"  Burlington,  March  24th,  1865. 
Bec'd  of  Wheelock  &  Tyler  one  hundred  and  four  and  ^  dol- 
lars to  apply  on  labor  since  February  10th,  1865. 

G.  B.  Dow." 

"  BuBLTNOTON,  March  24th,  1866. 
Bec'd  of  Wheelock  A  Tyler  forty-fi^e  and  ^  dollars  in  full  for 
labor  and  other  demands  up  to  February  10th,  1865. 

G.  B.  Dow." 

The  plaintiff  offered  said  receipts  in  evidence,  which  were  ad- 
mitted by  the  auditor  against  the  defendant's  objection.  Upon 
the  foregoing  facte,  the  auditor  decided  that  a  partnership  existed 
between  Dow  and  the  plaintiff. 

The  auditor  further  reported,  that  after  Dow  told  the  defendant 
that  he  was  a  partner  of  the  plaintiff,  and  before  his  contract  with 
the  defendant  aforesaid,  the  defendant  had  an  account  of  $88 
against  Dow,  which  he  asked  the  plaintiff  to  allow  in  payment  of 
an  account  which  the  plaintiff  then  had  against  him  for  goods 
purchased  at  said  shop  ;  but  the  plaintiff  refused  to  allow  the  ac- 
count, and  gave  the  defendant  notice  that  he  would  not  allow  any 
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account  against  Dow,  in  offset  to  any  claim  the  plaintiff  might 
have  against  any  person  in  connection  with  said  business ;  that  no 
account  was  then  talked  about  except  said  thirty-three  dollar  ac- 
count, and  that  the  defendant  testified  that  he  supposed  the  plain- 
tiff referred  to  old  accounts  against  Dow,  and  not  to  those  that 
should  be  subsequently  contracted ;  that  from  time  to  time,  ac- 
counts against  Dow  were  offset  against  the  plaintiff's  accounts, 
with  his  consent ;  that  the  defendant  made  the  contract  with  Dow 
as  aforesaid,  after  said  conversation  with  the  plaintiff,  and  gave  the 
plaintiff  no  notice  of  said  contract,  until  after  the  plaintiff  and 
Dow  had  settled  as  aforesaid,  and  the  plaintiff  never  knew.of  said 
contract  until  after  said  settlement,  which  was  in  March,  1869. 
The  auditor  further  reported,  that  in  January,  1869,  after  the 
defendant's  said  account  against  Dow  had  accrued,  the  plaintiff 
rendered  his  account  (which  is  a  part  of  the  account  herein 
allowed)  against  the  defendant,  amounting  to  over  $80,  and  the 
defendant  at  the  same  time  rendered  his  account  of  $2.59  against 
the  plaintiff,  which  was  then  credited  to  the  defendant  on  the 
plaintiff's  bool^s ;  but  the  defendant  then  said  nothing  about  the 
application  of  his  said  account  against  Dow,  and  the  plaintiff  did 
not  know  of  said  account.  Dow  had  frequently  told  the  defend- 
ant before  the  rendition  of  said  accounts,  that  the  defendant's  ac- 
count against  him  had  been  allowed  on  the  plaintiff's  books,  and  the 
defendant  testified  that  that  was  the  reason  why  he  then  said  noth- 
ing to  the  plaintiff  about  it  In  the  settlement  between  Dow  and 
the  plaintiff,  the  defendant's  account  against  Pow  was  not  taken 
into  the  account,  and  the  plaintiff  took  the  account  against  the 
defendant  as  cash,  having  no  knowledge  that  there  was  any  ques-' 
tipn  about  it.  The  auditor  disallowed  the  defendant's  said  account 
against  Dow,  and  found  due  to  the  plaintiff  $98.56  ;  but  submit- 
ted the  question  of  the  allowance  of  said  account  to  the  court, 
and  in  the  event  of  its  allowance,  found  due  to  the  plaintiff 
$12.69.  The  court,  at  the  September  term,  1871,  Pierpoint,  Ch. 
J.,  presiding,  rendered  judgment  on  the  report,  pro  forma^  for 
the  plaintiff  to  recover  the  smaller  sum.  Exceptions  by  the 
plaintiff. 
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WoUb  ^  Taft  and  Tyler  ^  WhiUemore,  for  the  plaintiff. 

I.  From  the  facts  reported  by  the  auditor,  we  insist  that  no 
partnership  was,  in  fact,  created  between  Dow  and  the  plaintiff. 
They  did  not  intend  to  create  a  partnership  as  between  them- 
selves, and,  as  far  as  they  are  individually  concerned,  their  inten- 
tion must  govern.  3  Kent  Com.  27  ;  Story  Part.  49  et  8eq.  The 
i^eement  between  them  is  as  consistent  with  a  compensated 
agency,  as  with  a  partnership ;  and  being  so,  the  intention  of  the 
parties  shouid  govern  as  to  its  character  in  fact.  Story  Part.^ 
63,  et  seq, 

II.  If  between  themselves  there  was  no  intention  to  create  a 
partnership,  there  is  no  absolute  rule  of  law  which  will,  never- 
theless, as  to  third  persons,  make  a  participation  in  the  profits 
conclusive  that  there  was  a  partnership.  If  there  is,  it  is  incum- 
bent upon  the  party  claiming  such  a  rule,  to  establish  it,  con- 
sistently with  all  the  circumstances  of  the  case.  Story  Part.  55. 
The  law  may  presume  a  partnership  from  the  particular  character 
of  a  case  ;  but  that  presumption  may  be  repelled  by  the  circum- 
stances of  the  case  itself.  In  this  case,  the  facts  repel  such  pre- 
sumption.    Cottrill  V.  Vanduzenj  22  Yt.  511. 

There  was  not  a  partnership  in  the  profits ;  that  is,  in  the 
profits  after  deducting  losses,  or  in  the  profits  and  losses ;  but 
only  a  participation  in  the  gross  profits.  From  all  the  facts  in 
the  case,  it  is  evident  that  the  law  will  not  create  a  partnership, 
where  the  parties  did  hot  intend  it,  and  where  nothing  has  been 
done  to  indicate  it  to  third  persons.  Story  Part.  68-9,  64-6,  76  ; 
Ambler  v.  Bradley^  6  Vt.  119  ;  Bowman  et  ah  v.  Bailey ^  10  Vt. 
170  ;  Kellogg  v.  Qriswold^  12  Vt.  291 ;  Chapman  et  aL  v.  Deth 
ereaux  et  al.  32  Vt.  616 ;  RolUm  v.  Willard,  6  Pick.  464 ; 
Loomis  V.  Marshall,  12  Conn.  69. 

ni.  The  defendant's  account  accrued  against  Dow  after  he 
had  notice  that  the  plaintiff  would  not  allow  any  account  against 
Dow  in  offset  to  his  claims  growing  out  of  said  business.  After 
such  notice,  the  defendant's  acts  were  fraudulent  in  law  as 
against  the  plaintiff,  and  not  binding  upon  him,  even  though  the 
defendant  supposed  he  had  a  right  to  make  such  an  agreement. 
CoUyer  Part.  445 ;  Swan  et  als.  v.  Steele  et  ah.  7  East,  210. 
35 
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This  case  shoald  be  governed  by  the  same  principle  that  obtains  in 
those  cases  where  a  person  deals  with  one  partner  where  the  right 
of  such  partner  so  to  deal  is  restricted  by  articles  of  co-partner- 
ship, as  in  Hastings  et  als.  v.  Hopkin»on  et  <d.  28  Yt.  106  : 
Chapman  et  aL  v.  Devereaux  et  aL  stipra.  The  principle  is  well 
established,  that  the  implied  authority  of  one  partner  to  bind  his 
co-partner,  may  be  revoked  by  giving  notice  to  the  paity  that  be 
will  not  be  bound.  Story  Part.  216  ;  CoUyer  Part.  863  ;  Gow 
,  Part.  52 ;  Lewoitt  et  al.  v.  Pedc  et  aL  8  Conn.  124  ;^  Galway  v. 
Matthew  et  al.  1  Camp.  408 ;  Vice  v.  Fleming,  1  Y.  A  J.  227  ; 
WiUis  V.  Dyion,  1  Stark.  164  ;    Munroe  v.  Conner  et  aL  15  Me. 

178  ;  v.  Layfidd  et  afo.  1  Salk.^292 ;   Story  Part.  1,  228  ; 

Doh  et  al.  y.  Halsey,  16  Johns.  34.  The  cases  in  this  state,  that 
hold  that  one  partner  hat  the  right  to  deliver  goods  of  the  firm 
in  payment  of  his  individual  debt,  are  based  upon  the  fact  that 
the  contract  is  one  executed  in  good  faith,  with  no  intent  of  de- 
frauding the  other  partner.  Fay  et  cUs.  v.  Green,  1  Aik.  71  ; 
Strong  v.  Fieh,  13  Vt.  277. 

Henry  Ballard,  for  the  defendant.     . 

I.  Judgment  for  the  smaller  sum  named  in  the  report,  was 
properly  rendered.  Prom  the  facts  found  by  the  auditor,  Dow 
and  the  plaintiff  were  partners  at  the  time  the  defendant's 
account  against  Dow  accrued.  Brigham  v.  Dana,  29  Vt.  1 ; 
CoUyer  Part.  §§18,42. 

II.  The  defendant's  account  against  Dow  should  be  allowed 
as  a  part  payment  of  the  plaintiff's  claim.  The  law  is  well 
settled  in  this  state,  that  a  partner  has  a  right  to  make  such  an 
arrangement  as  Dow  made  with  the  defendant.  Fay  et  al.  v. 
Ghrem,  1  Aik.  71 ;  Strong  v.  Fieh,  18  Vt.  277  ;  Eaton  ^  Shaw 
V.  Whitcomh,  17  Vt.  641. 

It  cannot  be  held  that  the  defendant  acted  in  bad  faith  in 
respect  to  the  partnership,  as  he  had  knowledge  that  Dow  was  a 
partner,  and  was  told  by  Dow  that  his  account  against  him  had 
been  allowed  on  the  plaintiff's  books.  The  bad  faith,  if  there 
was  any,  was  on  the  part  of  Dow,  and  the  defendant  should  not 
be  made  to  suffer  for  it.    The  other  partners  should  suffer  from 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1878.  267 

Tylw  V.  Soolt. 

the  fraud  of  a  co-partner,  rather  than  innocent  third  persons  who 
deal  with  them.    CoUyer  Part.  §§  445-49-51-65. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  J.  The  first  question  presented  by  the  report  of  the 
auditor  is,  whether  the  contract  which  the  auditor  has  found  was 
entered  into  between  the  plaintiff  and  Dow  in  1865,  and  which 
was  continued  until  the  spring  of  1869,  constituted  a  partnership. 

All  that  is  generally  required  to  constitute  a  partnership  as 
between  the  parties,  is,  that  there  should  be  an  agreement  to  share 
in  the  profit  and  loss ;  and  even  less  than  this  may  make  them 
responsible  as  partners  as  between  themselves  and  third  parties. 
It  is  not  necessary  that  the  partners  should  contribute  equally  to 
the  capital  invested,  or  that  the  share  of  profit  and  loss  should  be 
equally  proportioned. 

The  contract  between  these  parties  was,  that  after  paying 
Tyler  ten  per  cent,  out  of  the  profits  of  the  business  for  his  stock 
invested,  the  remainder  of  the  profits  were  to  be  divided  equally 
between  them.  This,  it  seems  to  us,  was  an  agreement  to  share 
in  the  profit  and  loss  of  the  business ;  for  the  profits  to  be  divided 
would  be  what  remained  after  deducting  the  amount  of  losses 
that  had  been  sustained.  The  fact  that  the  plaintiff  and  Dow 
were  partners  being  established,  the  case  falls  within  the  rule 
laid  down  in  Fay  et  al.  v.  Ghreen^  1  Aik.  71* ;  Strong  v.  jPt«A,  13 
Vt.  277  ;  and  Eaton  et  al,  v.  Whiteomh,  17  Vt  641t ;  unless  it  is 
excepted  from  its  operation,  by  the  notice  which  the  auditor 
finds  was  given  to  the  defendant  by  the  plaintifl*  previous  to  the 
contract  made  between  Dow  and  the  defendant.  Ordinarily, 
partners  have  an  equal  right  in  the  management  and  control  of 
the  partnership  affairs  and  its  property,  and  it  is  incident  to 
partnerships  of  this  character,  that  either  partner  should  have 
the  right  to  interfere  to  prevent  the  diversion  of  the  partnership 
property  from  the  legitimate  business  of  the  partnership.  But  as 
far  as  parties  dealing  with  either  of  the  partners  are  concerned, 
the  intention  to  thus  interfere  should  be  so  expressed,  and  be 

*8.  0. 2  Alk.  386.  \QUmtm  ▼.  Allen  et  «l.  27  Vt.  364. 
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evidenced  by  such  acts,  as  to  leave  no  reasonable  doubt  upon  the 
subject. 

This  right  is  necessary  to  the  protection  of  the  interests  of  the 
individual  partners  ;  otherwise,  the  entire  assets  of  the  partner- 
ship might,  by  fraud  and  collusion  with  outside  parties,  be  di- 
verted from  the  partnership,  for  the  benefit  of  a  dishonest  partner. 

In  determining  how  far  the  plaintiff  could  claim  protection 
under  the  notice,  which  the  auditor  has  found  was  given  to  the 
defendant,  it  becomes  important  to  ascertain  what  claims  the 
notice  referred  to.  The  account  that  the  parties  were  talking 
about  at  the  time  the  notice  was  given  was  then  in  existence, 
and  none  other  was  mentioned. 

This  notice  could  not  be  construed  as  applying  to  claims  or 
accounts  that  might  thereafter  accrue  against  Dow,  and,  in  the 
absence  of  fraud,  the  plaintiff  could  only  claim  prptection  against 
claims  or  accounts  in  existence  at  the  time  the  notice  was  given. 

From  the  facts  found  by  the  auditor,  we  think  the  defendant 
was  entitled  to  the  benefit  of  the  contract  made  with  Dow,  and 
hence  the  judgment  of  the  county  court  is  affirmed. 
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PRESENT  : 

Hon.  JOHN  PIERPOINT,  Chief  Judge. 

Hon.  JAMES  BARRETT,  ) 

Hon.  HOYT  H.  WHEELER,         v  Assistant  Judges. 

Hon.  timothy  P.  REDFEELD,) 


Thomas  Burns  v.  The  First  National  Bank  of  St.  Albans. 

Avdita  Qturda.    AmendrMnt.     Motion  to  Diimiss. 

* 

Independently  of  any  ahowins  of  the  day  on  which  an  amendment  of  pfOOOM  it  pit^ 
eared,  it  will  be  taken  to  have  been  on  the  last  day  of  term. 

The  plaintur  proonred  an  amendment  of  his  writ  on  the  last  day  of  the  second  term. 
Within  thirty  days  thereafter,  the  defendant  filed  his  motion  to  dismiss  the  action  for 
causes  arising  flrom  the  amendment.  At  the  next  term  thereafter,  the  court  entertained 
Mid  motion,  and  dismissed  the  action.  Jl<tf,  that  the  entertainlnc  of  said  motion  was 
not  error. 

Audita  querela  to  set  aside  the  judgment  of  a  justice  of  the 
peace.  The  original  process  was  substantially  in  the  statutory 
form  of  a  writ  of  avdita  querela^  except  that  the  prayer  was, 
that  the  court  reverse  and  set  aside  sliid  judgment,  ^^  and  pro- 
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oeed  to  hear,  try,  and  determine  said  action  according  to  the 
statute  in  such  case  made  and  provided,"  and  that  it  was  signed, 
"  Thomas  Burns  by  Geo.  G.  Smith,  his  Atty."  Then  followed 
a  notary's  certificate  of  the  oath  of  said  attorney,  '^  that  the  fore- 
going complaint  by  him  subscribed  contains  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  according  to  his  best  know- 
ledge, information,  and  belief."  Next  followed  a  recognizance 
taken  before  a  judge  of  the  county  court,  conditioned  for  the  payment 
of  intervening  damages  and  costs,  if  the  complainant  should  fail  to 
prosecute  his  complaint  to  effect,  or  to  recover  in  said  action.  Said 
recognizance  was  certified,  ^'  Allowed  and  signed  by  me  at  St. 
Albans,  this  12th  day  of  January,  1871."  Then  followed  a 
supersedeas,  and  a  citation  to  the  adverse  party  to  appear  and  an- 
swer. The  case  was  entered  at  the  April  term,  1871,  ahd  con- 
tinued, under  the  rules  of  court,  to  the  September  term,  1871, 
when  the  plaintiff,  on  leave  of  court,  the  defendant  objecting, 
amended  his  process  by  striking  out  these  concluding  words 
thereof,  ^^  and  proceed  to  hear,  try,  and  determine  said  action  ac- 
cording to  the  statute  in  such  case  made  and  provided."  It  did 
not  appear  on  what  day  of  the  term  said  amendment  was  made. 
The  case  was  continued  to  the  April  term,  1872,  and  said  Septem- 
ber term  closed  December  6th,  1871.  On  the  2d  of  January, 
1872,  the  defendant  filed  a  motion  to  dismiss  the  case,  because 
said  pretended  writ  was  never  signed  by  any  person  or  officer  au- 
thorized by  statute  to  sign  the  same ;  because  no  person  was 
recognized  for  costs  of  prosecution  as  required  by  statute ;  be- 
cause the  facts  set  forth  in  said  writ  were  not  verified  by  affidavit, 
as  required  by  statute ;  and  because  said  pretended  writ  was 
sought  to  be  made  such  by  amendment  of  a  pretended  petition  for 
a  new  trial,  so  that  the  identical  state  of  facts  in  the  one  case, 
could  be  used  in  the  other,  when  such  former  case  had  been  fully 
disposed  of  by  the  court.  The  court,  at  the  April  term,  1872, 
RoTCE,  J.,  presiding,  entertained  said  motion,  and  dismissed  the 
case ;  to  which  the  plaintiff  excepted. 

Noble  ^  Smith  and  Bryant  Hall^  for  the  plaintiff. 
jEL  a.  SowleSj  for  the  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Babbbtt,  J.  The  original  prooees  in  this  case  had  such  ^^  a 
questionable  shape  "  when  entered  in  court,  that,  at  the  next  term, 
the  plaintiff  deemed  it  important  to  have  it  amended  into  an  un- 
questionable writ  of  audita  querela.  Until  that  amendment  was 
made,  it  could  not  be  assumed  that  the  judge  who  certified, 
"  allowed  and  signed  by  me  at  St.  Albans  this  12th  day  of  Janu- 
ary, 1871,"  had  allowed  and  signed  a  writ  of  audita  querela.  He 
had  allowed  and  signed  the  original  process — if  the  mode  in 
which  it  was  done  can  be  treated  as  the  signing  of  the  process  by 
the  judge, — as  to  which  we  express  no  opinion.  If  that  is  to 
be  treated  as  a  signing  of  the  writ,  then,  clear  it  is  that  no  recog- 
nisance was  taken  as  required  by  statute  in  case  of  audita  que- 
rela. Taking  the  record  as  showing  just  what  was  done  in  the 
way  of  verifying  the  facts  set  forth  in  the  writ,  under  §  11,  ch.  42, 
Geo.  Stat.,  no  aflSdavit  appears  to  have  been  made  by  any  body  ; 
and  the  certificate  of  the  judge  shows  that  what  was  sworn  to  by 
Mr.  Smith,  is  very  wide  of  what  the  statute  requires  to  be  shown 
by  affidavit.  The  language  of  the  statute  is,  "  No  writ  of  audita 
querda  shall  be  allowed  and  signed,  without  affidavit  first  made," 
•&C.  The  oath  that  is  certified,  the  form  of  the  recognizance  that 
was  drawn,  the  concluding  prayer  of  the  original  process  before 
amendment,  and  the  appended  citation  to  the  party  to  appear  and 
answer,  all  concur  in  indicating  that  the  plaintiff  was,  in  his  own 
apprehension,  proceeding  for  a  new  trial.  If  such  had  proved  to 
be  true,  the  defendant  may  have  been  content  to  litigate  the  mat- 
ter on  its  merits,  without  having  occasion,  perhaps  not  the  nght, 
to  except  to  the  form  or  substance  of  the  proceeding.  Thus  the 
matter  stood,  till  the  next  term  after  the  proceeding  was  entered 
in  court.  Of  course,  the  defendant  was  not  bound  to  take  objection 
to  the  proceeding — formal,  technical,  or  substantial — as  to  a  writ 
of  audita  querela^  until  the  plaintiff  had  procured  for  it  a  fixed  form 
and  christening.  This  was  not  done  till  he  had  procured  said 
amendment.  The  term  closed  the  5th  of  December.  Independ- 
ently of  any  showing  of  the  day  on  which  it  was  procured,  it  will 
be  taken  to  have  been  on  the  last  day  of  the  term.  This  would 
leave  jthe  matter  without  prejudice  to  the  defendant  in  respect  to 
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the  right  of  availing  himself  of  dilatory  matter  in  defense.  As 
he  could  not  have  the  four  days  allowed  by  the  rules,  at  that  term 
of  the  court,  he  would  be  entitled  to  his  right  in  that  respect,  if 
asserted  within  time,  as  soon  as  the  course  of  the  court  would 
give  him  day  in  which  it  could  be  done.  To  this  intent,  the  de- 
fendant filed  his  motion  within  thirty  days  from  the  close  of  the 
term  when  the  amendment  was  made,  and,  of  course,  that  was  sea- 
sonable under  any  rule,  in  order  to  be  in  time,  with  reference  to 
the  next  term  of  the  court. 

As  the  plaintiff  himself  took  the  case  out  of  the  range  of  the 
rules  as  to  the' time  for  asserting  dilatory  matter  in  defense,  we 
think  it  was  the  province  of  the  county  court  to  entertain  the  mo- 
tion filed  in  this  case,  and  the  doing  so  cannot  be  held  to  be  error. 
It  is  not  claimed  that  the  matter  is  not  effectual  in  abatement,  if 
seasonably  presented.  In  the  view  we  take,  we  find  it  needless 
to  express  views  more  definite,  whether  the  writ  can  be  treated  as 
having  been  allowed  and  signed  by  the  judge,  or  only  the  recog- 
nizance, and  as  to  the  effect  of  the  failure  to  make  the  affidavit  as 
required  by  the  statute. 

We  find  no  occasion  to  question  or  comment  on  any  of  the 
cases  cited  in  the  argument.  Wilder  v.  Stafford  et  al.  80  Yt. 
899,  gives  countenance  to  the  disposition  we  make  of  this  case. 
The  whole  thing  is  so  unconformable  to  the  provisions  and  re- 
quirements of  the  statute,  that  we  think  it  better  to  let  it  rest  under 
judgment  of  the  county  court,  than  to  try  to  galvanize  it  into  an 
existence  hardly  desirable  to  be  perpetuated,  even  to  its  most  in- 
terested friends. 

Judgment  affirmed. 
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Pbtbb  W.  Gablbt  v.  The  Town  op  HiQHOATa. 
Soldier^s  Bounty.    Selectmen, 

The  defendant  town  Toted  to  pay  a  bounty  of  $300  to  eaoh  man  who  had  enlisted,  or  ihonld 
enlist,  into  the  old  regiments,  to  fill  the  quota  of  the  town  under  a  glren  oalL  The 
plaintiiT  enlisted  into  a  tuw  regiment,  but  was  aetually  applied  on  the  quota  named  in 
the  Tote.    Heid,  that  he  oould  not  reooyer  the  bounty. 

H9td,  also,  that  an  intention  on  the  part  of  the  plaintUT  to  comply  with  the  oflbr  made  by 
said  Tote,  was  not  a  eompMtmoef  and  that  the  selectmen  of  the  town  oould  not  make  a 
different  oontraot,  or  waire  a  material  condition  in  the  offer  of  the  town. 

Assumpsit  to  recover  a  town  bounty.  Plea,  the  general  issue, 
and  trial  by  the  court,  April  term,  1872,  Botoe,  J.,  presiding. 

The  resolution  set  out  in  the  opinion  was  passed  by  the  town, 
Deeember  17, 1863.  A  week  or  ten  days  before  the  plaintiff  was 
mustered  into  service,  Noah  Bates,  then  one  of  the  selectmen  of 
Highgate,  came  to  the  camp  of  the  17th  regiment  at  St.  Albans, 
and  there  promised  the  plaintiff,  and  others,  a  bounty  of  tSOO 
each,  if  they  would  go  on  the  defendant's  quota,  and  promised 
the  plaintiff  that  the  bounty  should  be  paid  to  him  before  he  left 
the  state.  The  plaintifl  introduced  testimony  tending  to  show 
that  he  demanded  said  bounty  before  the  commencement  of  this 
suit.  The  other  facts  sufficiently  appear  in  the  opinion;  The 
court  rendered  judgment  for  the  plaintiff  to  recover  the  bounty 
offered  by  said  resolution.    Exceptions  by  the  defendant. 

Fitch  ^  Newton  and  H.  S.  Boyce,  for  the  defendant. 

EdBon  ^  Rand  and  H.  A.  Burt^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  was  an  action  of  assumpsit  to  recover  a 
bounty.  The  promise  relied  upon  is  founded  upon  the  following 
resolution  of  the  defendant  town,  viz. : 

^'  Besolved  that  the  town  of  Highgate  raise  a  tax  on  the  grand 
4st  of  one  dollar  and  twelve  cents  on  the  dollar,  to  be  paid  by  the 
selectmen  of  the  town  of  Highgate  to  men  that  may  be  \^^stered 
into  the  United  States  military  service,  in  the  sum  of  $300  to  each 
man  that  enlists,  or  has  enlisted,  in  the  old  reffiments^  to  fill  the 
36 
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quota  of  twenty  men  under  the  last  call  of  the  president  for  300,- 
000  men ;  or  to  pay  them  that  may  be  drafted,  said  sum,  who  go, 
or  procure  a  substitute  to  go  in  their  stead." 

The  plaintiff  enlisted  and  was  mustered  into  ^*  Company  A,  17th 
Vt.  volunteers,"  January  6, 1864,  and  was  actually  applied  on 
the  quota  named  in  the  resolution  of  the  town.  The  17th  was 
a  new  regiment,  and  the  vote  pledged  the  bounty  to  those  men 
^'  enlisted  into  the  old  regiments,  to  fill  the  quota." 

It  was  competent  for  the  town  to  prescribe  the  terms  and  con- 
ditions upon  which  the  bounty  should  be  paid.  Collins  v.  Bur-- 
lingtofiy  44  Yt.  16.  The  party  accepting  the  offer  must  comply 
with  those  conditions,  if  he  would  have  ibhe  benefit  of  the  offer. 
It  is  not  for  the  court  to  determine  whether  ej^ess  stipulations 
in  a  contract  were  deemed  important  or  otherwise.  It  is  the 
province  of  the  court  to  interpret  and  enforce  contracts  as  the 
parties  have  made  them.  Until  ^*  General  Order  No.  6,"  dated 
Deo.  21st,  1868,  the  towns  had  been  instructed  by  the  adjutant 
general  that  enlistments  into  new  regiments  would  not  count,  or 
be  applied  on  the  quota  of  towns,  under  the  call  of  the  president 
for  800,000  men ;  and  in  that  order  the  towns  were  distinctly  no- 
tified that  *^  there  was  no  reasonable  prospect"  that  enlistments 
into  the  17th  regiment  could  be  credited  on  said  quotas.  The 
draft  was  impending,  to  be  enforced  on  the  5th  January  next  fol- 
lowing the  requisition ;  and  the  towns  were  urgently  pressed  to 
fill  the  several  quotas,  and  thus  restore  to  eflElciency  the  shattered 
regiments  in  the  field.  It  may  well  be  conceived  that,  motives, 
other  than  a  mere  dogged  compliance  with  the  requisition,  to  es- 
cape the  draft,  may  have  moved  citizens  to  fill  up  the  old  regi- 
ments, and  thus  give  succor  and  support  ^^  to  the  remnant  that  is 
left  "  in  the  decimated  ranks  of  their  brethren  in  the  field.  Such 
motives  would  have  been  natural,  patriotic,  and  honorable.  But 
we  need  not  speculate,  as  the  rule  of  law  would  be  the  same, 
whether  the  town,  in  making  this  express  condition,  was  actuated 
by  the  one  motive  or  the  other.  The  town  had  the  right  to  fix 
any  condition  or  limitation  in  the  offer ;  and  the  plaintiff,  like 
any  other  contracting  party,  must  bring  himself  within  the  terms 
of  the  offer,  if  he  would  have  its  benefits. 
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II.  It  is  not  claimed  that  the  conversation  with  Noah  Bates, 
one  of  the  selectmen  of  the  town,,  could  be  held,  in  the  light  of  the 
recent  decisions  of  this  coart,  a  contract.  But  it  is  insisted  that 
it  is  a  sufficient  notice  to  the  plaintiff  to  comply  with  the  offer. 
The  intention  to  comply,  is  not  a  compliance  ;  besides,  the  select- 
men, if  all  had  consented,  could  not  make  a  different  contract,  or 
waive  a  material  condition  in  the  offer  of  the  town.  Poquet  v. 
NarthlTerOy  U  Yt.  96. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
that  defendant  recover  its  costs. 


J.  M.  Earl  and  wipe  v.  Jackson  Tuppbb. 

Survivorship  of  Action.     Witness.    Evidence.    Damages* 
Pleading. 

At  oommon  law,  an  action  in  the  name  of  husband  and  wife,  tor  injuries  to  the  wife,  does 
not,  on  her  decease,  surlTe  to  the  husband ;  bnt,  by  onr  statute,  snoh  aotion  surlyes 
to  her  administrator. 

What  a  deceased  party  to  a  suit  testified  on  a  former  trial  may  be  shown,  by  competent 
evidence,  on  a  sabseqnent  trial;  and  the  attorney  of  each  party,  who  took  substantially 
correct  minutes  of  the  testimony,  and,  In  many  instances,  the  exact  language  of  the 
party,  is  a  competent  witness  for  that  purpose;  and  the  minutes  of  the  presiding  Judge 
need  not  be  produced,  or  their  non-production  accounted  for. 

When  it  is  important  to  show  the  bodily  condition  of  a  person  at  a  certain  time,  what 
such  person  says  to  an  ezamiaing  physician  at  such  time,  about  the  then  nature,  symp- 
toms, and  efltocts  of  the  malady  then  upon  her,  is  proper  evidence. 

When  the  condition  and  health  of  a  woman  during  some  period  of  her  pregnancy,  are 
material  to  be  shown,  the  fkot  that  the  child  had  spasms,  or  convulsions,  at  birth,  may 
be  weighed  with  other  circumstances  in  the  case  bearing  upon  the  condition  of  the 
mother  after  the  time  her  condition  became  important,  for  the  purpose  of  determining 
what  her  condition,  while  it  was  important,  in  feet  was. 

The  professional  opinion  of  a  medical  expert,  based  upon  hyphothetical  fects,  may  be 
received  in  evidence  before  proof  of  any,  or  only  a  part,  of  the  foots  supposed,  if  the 
court  is  satisfied  that  the  party  in  good  foith  intends  to  oflter  proof  of  such  foots. 

In  an  action  by  the  administrator  of  the  wife,  for  injuries  to  her,  no  damages  can  be 
recovered  for  any  loss  of  the  labor  of  the  intestate  that  belonged  to  her  husband. 

In  awarding  exemplary  damages,  the  Jury  must  be  governed  wholly  by  the  malice  or 
wantonness  of  the  defendant,  as  shown  by  the  conduct  they  And  him  liable  for  in  the 
action.  The  expenses  of  the  plaintllT  for  counsel  fees,  and  other  trouble  Ut  the  suit, 
not  taxable  costs,  are  not  a  proper  element  of  such  damages. 

An  administrator,  in  an  action  for  injuries  to  his  intestate,  may,  in  a  ease  otherwise 
proper  for  their  allowance,  recover  exemplary  damages. 
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When  Berenl  tots  of  Tlolenoe  to  a  penon  are  oommltted  within  a  short  spaoe  of  time, 
and  at  places  a  little  distant  from  eaoh  other,  and  they  are  so  oonneoted  that  eaoh,  to 
some  extent,  eharacterlies  the  others,  and  all  toKether,  they  oonstitnte  a  series  of 
assaults  and  batteries,  whioh  may  be  declared  for  in  one  count,  with  proper  allegations. 

Trespass  for  assault  and  battery  on  the  plaintiff,  Mrs.  Earl. 
Plea,  the  general  issue,  and  trial  by  jury,  September  term,  1871, 
BoYCE,  J.,  presiding. 

The  first  count  in  the  declaration  alleged, 

''That  the  said  defendant,  on  the  26th  day  of  February,  A.  D. 
1867,  with  force  and  arms,  assaulted  the  said  Marinda  Earl,  then 
and  still  being  the  wife  of  the  said  James  M.  Earl,  to  wit,  at 
Bakersfield  aforesaid,  and  then  and  there,  with  a  certain  stick,  or 
axe,  and  with  his  fist,  hand,  and  elbow,  gave  and  struck  the  said 
Marinda  a  great  many  violent  blows  and  strokes  on  and  about 
divers  parts  of  her  body ;  and  also,  then  and  there,  with  great 
force  and  violence,  pushed  and  pulled  her  about ;  by  means  of 
which  said  several  premises,  the  said  Marinda  was  greatly  hurt, 
bruised,  wounded,  and  internally  injured,  being  then  and  there 
with  child,  and  became  and  was  sick,  sore,  lame,  and  disordered, 
and  confined  to  her  bed,  and  has  since  so  continued  to  the  time 
of  the  bringing  of  this  writ,  and  still  is  sick,  sore,  lame,  and 
disordered,  and  confined  to  her  bed,"  <&c. 

The  plaintiff  offered  H.  C.  Adams,  Esq.,  as  a  witness,  to  prove 
what  Mrs.  Earl  testified  to  on  a  former  trial  of  this  case,  she 
having  since  deceased.  Mr.  Adams  testified  that  he  was  counsel 
for  the  plaintiffs  on  the  former  trial,  and  took  minutes  of  Mrs.« 
EarVs  testimony,  and  intended  to  take  them  substantially  correct, 
and  supposed  he  did ;  that  he  could  not  say  that  he  took  the 
exact  words  of  the  witness  in  every  particular,  but  in  many 
instances  had  no  doubt  he  did,  and  presumed  he  could  find 
words,  phrases,  and  clauses,  which  he  should  believe  were  the 
exact  language  of  the  witness. .  The  defendant  offered  to  show 
that  the  judge  presiding  at  said  trial  took  minutes  of  Mrs.  Earl's 
testimony.  The  defendant  claimed  that  the  statute  permitting 
parties  to  be  witnesses,  did  not  embrace  the  common  law  rule  of 
reproducing  the  testimony  of  deceased  witnesses ;  and,  that  at  all 
events,  the  rule  requiring  the  best  evidence  to  be  produced, 
would  require  the  production  of  the  judge's  minutes  ;  and  that 
the  exact  words  of  the  witness  must  be  testified  to.    The  court 
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allowed  Mr.  Adams  to  read  his  minutes ;  to  which,  and  to  the 
admission  of  the  testimony  thus  given,  the  defendant  excepted. 

It  appeared,  among  other  things,  from  the  testimony  of  Mrs. 
Earl,  as  given  by  Mr.  Adams,  that,  at  the  time  of  committing  the 
acts  complained  of,  the  plaintiffs  were  living  in  a  hoase  leased  of 
the  defendant;  that  on  the  day  alleged,  she  went  to  the  east 
barn,  about  sixteen  to  eighteen  rods  from  their  house,  where 
she  heard  difficulty  between,  the  defendant  and  her  son,  and 
started  to  enter  the  barn,  when  she  and  the  defendant  had  some 
angry  talk,  and  he  shook  an  axe  at  her,  and  told  her  to  stand 
back ;  that  he  came  out  into  the  barn-yard  where  she  was,  and 
snubbed  her  nose,  and  then  smelt  of  his  fingers  ;  that  defendant 
then  went  into  the  west  barn,  about  70  feet  distant  from  the  other 
bam,  and  she  went  and  stood  at  a  stable  door  of  the  same  barn, 
about  110  feet  from  the  other  barn,  and  the  defendant  came  out 
at  the  stable  door,  and  struck  her  in  the  stomach  and  knocked  lier 
down,  and  as  she  fell,  her  heft  was  thrown  from  her  right  foot  to 
her  left,  and  her  right  foot  came  under  her  and  wrenched  her 
back ;  that  as  soon  as  she  could,  she  started  for  the  house,  eight  or 
ten  rods  distant,  the  defendant  following  her ;  that  she  entered 
the  house  and  closed  the  door,  and  attempted  to  hold  it  against 
the  defendant,  but  could  not,  and,  turning  to  leave  it,  the  door 
came  open  and  hit  her  between  the  shoulders  and  knocked  her  on 
to  the  stove  ;  that  defendant  passed  lier  and  asked  her  to  go  up 
stairs,  but  she  would  not,  whereupon  defendant  struck  her  in  her 
side,  and  went  up  stairs ;  that  he  came  down  and  asked  her  to  go 
up  and  look  at  a  stove-pipe  hole,  but  she  refused,  and  he  then 
forbid  her  to  build  a  fire  in  the  stove,  and  used  the  same  indecent 
language  to  her  he  did  at  the  barn.  The  words  of  the  language 
were  given.  The  language  was  indecent,  but  not  threatening, 
and  there  was  no  evidence  that  the  defendant  used  any  threat- 
ening language  during  any  part  of  the  occurrences  of  that  day. 
She  further  testified  as  follows :  ^^  Before  he  went  away  he  said, 
*•  When  Earl  gets  home,  I  shall  come  over  and  put  you  all  out — 
the  old  woman  into  the  bargain.' "  In  another  connection  she 
testified  that,  ''  he  said  if  I  built  a  fire  he  should  be  after  me." 
She  also  testified  that  she  was  about  seven  mouths  advanced  in 
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pregnaQcy  at  the  time  of  the  committing  of  the  acts  complained  of; 
that  in  about  an  hour  and  a  half  thereafter,  she  was  taken  vomit- 
ing, and  vomited  blood,  and  had  much  pain  in  her  back ;  that  she 
vomited  occasionally  during  the  day ;  that  in  the  morning  she 
was  in  her  usual  good  health  ;  that  in  about  a  week  she  had 
spasms,  and  a  difficulty  commenced  in  her  left  limb  and  foot, 
which  continued  until  her  foot  became  contracted  in  the  manner 
shown  to  the  jury;  that  she  had.no  such  troubles  before  the 
injuries  complained  of.  She  further  testified  to  having  darting 
pains  in  her  back  and  foot,  and  great  difficulty  in  her  spine, 
which  continually  grew  worse,  and  that  she  was.  about  forty-four 
years  old.  The  defendant  denied  all  the  statements  about  the 
alleged  assault  and  striking,  and  introduced  the  testimony  of 
physicians  who  examined  the  body  of  Mrs.  Earl  after  death,  and 
of  other  persons  having  knowledge  of  the  matters,  tending  to 
show  that  she  had  no  such  injury  of  her  back  as  she  testified  to. 
All  the  material  points  in  the  case  were  disputed.  The  plaintiff 
introducjed  the  deposition  of  Mrs.  Fay,  who  testified  to  seeing 
Mrs.  Earl  within  a  few  days  after  the  affray,  and  examining  her 
person ;  that  there  was  a  spot  on  her  right  side,  swollen  and 
inflamed,  and  that  she  complained  of  her  right  side  troubling  her. 
The  witness  also  testified  that  Mrs.  Earl  had  a  child  born  in 
June  of  the  same  year,  at  the  birth  of  which  she  was  present. 
The  deposition  contained  the  following  question,  which  was 
answered  in  the  affirmative,  to  wit :  ^^  What  was  the  condition  of 
that  child  at  birth  ;  did  it  have  spasms,  or  convulsions  ?  "  The 
defendant  seasonably  objected  to  the  question  and  answer,  but 
the  court  overruled  the  objection,  and  permitted  the  same  to  be 
read  to  the  jury  ;   to  which  the  defendant  excepted. 

There  was  no  evidence  tending  to  show  that  the  condition  of 
the  child  at  birth,  in  respect  to  spasms,  or  convulsions,  had  any 
tendency  to  show  the  condition  of  the  mother,  or  the  cause  of  any 
disease  with  which  she  was  troubled.  The  plaintiff  introduced 
Dr.  Clark  as  a  witness,  a  physician  of  experience,  regularly  grad- 
uated, who  testified  that  he  examined  Mrs.  Earl  at  the  time  of  the 
former  trial  in  October,  1869,  and  found  her  of  sanguine-nervous 
temperament ;  found  contraction  of  the  muscles ;  one  limb  de- 
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formed,  and  smaller  and  less  sensitive  than  the  other  ;  a  lateral 
curvature  of  the  spine ;  and  a  little  more  prominent  spinal  pro- 
cesses than  was  natural.  The  witness  then  proceeded  to  relate 
what  Mrs.  Earl  told  him  at  the  time  of  sach  examination,  about 
her  pains  and  complaints,  to  which  the  defendant  objected ;  but 
the  court  overruled  the  objection ;  to  which  the  defendant  ex- 
cepted. 

The  plaintiff  then  proposed  to  ask  the  witness  the  following 
question  ;  to  which  the  defendant  objected. 

^^  Suppose  that  you  should  be  called  to  see  a  woman  about  fortj 
jears  of  age,  whom  you  should  find  with  a  contraction  of  the  foot, 
— the  foot  drawn  around,  with  the  limb  in  which  the  difficulty  ex- 
isted somewhat  smaller  than  the  other, — with  a  tenderness  about 
the  spine — ^the  patient  about  six  months  advanced  in  pregnancy — 
that,  being  in  her  usual  health,  she  had  received  a  severe  blow 
upon  the  stomach,  from  a  person  who  used  threatening  language 
to  her  at  the  time  ;  that  she  had  been  thrown  on  to  a  Btove  with 
force  from  a  door  striking  her  between  the  shoulders  ;  that  you 
should  find  that  she  had  been  struck  a  blow  upon  the  groin,  or 
upon  the  body  ;  that  immediately  afterwards,  and  within  an  hour 
or  so,  she  commenced  vomiting,  and  vomited  blood  ;  that  she  suf- 
fered pain  where  this  blow  was  struck  upon  her  stomach  and  side 
— that  she  suffered  pain  in  the  small  of  her  back — that  in  four  or 
five  days  after,  she  commenced  to  have  spasms — her  limbs  com- 
menced contracting — ^and  finally  her  foot  became  drawn  around 
so  that  it  was  permanently  contracted ;  that  prior  to  these  sup- 
posed injuries,  if  she  had  never  had  any  symptoms,  or  spasms,  or 
contractions  of  the  limb— what  would  you  attribute  the  cause  of 
these  injuries  to  ?  Further,  that  this  supposed  blow  upon  the  stom- 
ach was  of  sufficient  force  to  throw  the  person  off  her  balance, 
and  should  at  that  time  wrench  that  person's  back — ^to  what  would 
jou  attribute  the  difficulty  with  the  limb  ?" 

The  court  overruled  the  objection,  and  permitted  the  question 
to  be  put;  to  which  the  defendant  excepted.  The  witness  an- 
swered that  he  ^'  should  consider  the  state  of  things  as  then 
existing,  the  result  of  the  fracas,  but  not  definite  enough  to  form 
a  patholi^ical  condition — a  correct  diagnosis  of  the  case."  There 
was  no  testimony  tending  to  show  any  different  symptoms  from 
those  above  detailed.  It  appeared  from  the  testimony  of  Dr. 
Clark,  and  from  other  medical  experts,  that  fear,  anger,  and  other 
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mental  conditions  of  the  patient,  had  a  tendency  to  produce  the 
results  of  which  Mrs.  Earl  complained. 

The  defendant  requested  the  court  to  charge  the  jury  that  the 
occurrences  at  the  east  barn,  the  west  bam,  and  the  house,  as 
shown  by  the  testimony,  were  several  and  distinct  transactions, 
and  that  the  plaintiff  could  recover  for  but  one  of  them,  under  the 
first  count  in  the  declaration.  The  court  refused  to  charge  as  re- 
quested, but  charged  that  the  plaintiff  could  recover  under  the 
first  count  for  all  the  alleged  injuries  which  they  found  proved  ; 
to  which  the  defendant  excepted.  The  court  further  charged  the 
jury  that,  if  they  found  the  loss  of  Mrs.  Earl's  limb  was  attribu- 
table to  the  injuries  alleged,  it  was  their  duty  to  estimate  what 
that  was  worth  in  dollars  and  cents  as  well  as  they  could ;  that 
the  loss  of  a  limb,  in  a  pecuniary  point  of  view,  to  a  sickly  woman, 
would  be  less  valuable  than  the  loss  of  a  limb  to  a  robust  wo- 
man ;  that  if  they  should  find  her  condition  the  result  of  the  inju- 
ries complained  of,  yet,  if  she  was  in  a  feeble  state  of  health  be- 
fore, and  was  liable  to  break  down  at  any  time,  and  they  were 
going  to  estimate  the  loss  to  her  husband  in  dollars  and  cents, 
they  would  estimate  it  less  than  they  would  if  she  was  physically 
a  healthy,  robust  woman,  with  as  fair  prospect  of  future  life  as 
other  healthy,  robust  women  ;  that,  ordinarily,  the  probable  dura- 
tion of  life  was  an  element  in  arriving  at  the  pecuniary  value  of 
the  loss  of  a  limb,  but  in  this  case,  that  period  was  determined  by 
the  death  of  the  party  at  a  little  more  than  three  years  from  the 
alleged  injuries ;  that  they  should  get  at  this  pecuniary  loss  as 
well  as  they  could.  The  court  further  charged  that  the  pain  and 
suffering  endured  by  the  party,  were  an  element  of  damages. 
There  was  no  qualification  of  the  language  of  the  charge  above 
detailed,  and  the  jury  were  not  instructed  what  part  of  the  pecu- 
niary loss  was  recoverable  in  this  action,  and  what  would  be 
properly  recoverable  by  the  husband  in  his  separate  action.  On 
the  subject  of  exemplary  damages,  the  court  told  the  jury,  if  they 
found  the  assault  was  committed  in  such  manner  and  under  such 
circumstances  as  to  indicate  malice,  they  were  at  liberty  to  give 
exemplary  damages ;  that  the  object  of  exemplary  damages  was 
twofold  ;  first,  to  compensate  the  party  fully  for  his  expense  and 
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trouble  about  the  case,  which  parties  always  have  to  incur,  and 
which  are  not  taxable  costs,  such  as  counsel  fees,  <&c. ;  secondly, 
for  the  purpose  of  example,  as  a  sort  of  punishment  to  the  offend- 
ing party.  To  the  whole  charge  on  the  subject  of  damages,  the 
defendant  excepted.     Verdict  for  the  plaintiff. 

H.  S.  Royce  and  Benton  ^  Iriih^  for  the  defendant. 

There  was  error  in  permitting  Mr.  Adams  to  detail  the  former 
testimony  of  Mrs.  Earl.  Mar%h  y.  Joim»^  21  Yt.  878 ;  1  Oreenl. 
Ev.  §165,  note  ;  TJniUd  StaUs  v.  Woodj  8  Wash.  C.  C.  440 ;  Comr 
monwealth  v.  Eichards^  18  Pick.  484  ;  Warren  v.  Nichols,  6  Met. 
261.  The  judge's  minutes  were  the  best  evidence,  and  should 
have  been  produced.  This  principle  is  not  contravened  by  any 
Vermont  case.  In  GHass  v.  Beach,  5  Vt.  172,  State  v.  Hooker, 
17  Vt.  668,  and  Manh  v.  Jone%,  supra,  the  testimony  of  the  de- 
ceased witnesses  was  reproduced  by  the  magistrate  who  presided 
at  the  former  trials.  In  Bottmer  y.  Howell,  24  Vt.  844,  the  testi- 
mony of  one  of  the  counsel  was  taken,  but  he  was  counsel  for  the 
party  adverse  to  the  one  who  offered  his  evidence,  and  his  client 
could  not  object  to  his  bias.  In  Whitcher  v.  Morey,  89  Vt.  459, 
the  minutes  of  the  presiding  judge  were  produced.  In  Williams 
V.  Willard,  28  Vt.  876,  the  witness  gave  the  very  words  of  the 
former  witness,  and,  for  aught  that  appeared,  was  impartial. 

2.  It  was  error  to  allow  Dr.  Clark  to  testify  to  the  statements 
of  Mrs.  Earl,  made  at  his  examination.  1  Phil.  Ev.  191 ;  State 
V.  Howard,  82  Vt.  380,404  ;  Kent  v.  Lincoln,  lb.  591,  598  ;  Ave- 
son  V.  Lord  Kinnaird,  6  East,  188. 

There  was  error  in  allowing  the  question  detailed  to  be  put  to 
Dr.  Clark.     Fairchild  et  al.  v.  Bascom  et  al.  85  Vt.  898. 

The  first  count  covers  only  one  act  of  assault  and  battery. 

From  the  charge,  the  jury  were  bound  to  give  the  same  meas- 
ure of  damages  as  if  the  intestate  had  been  a  feme  sole.  This 
was  error.  Loss  of  capacity  to  labor,  or  of  the  value  of  services, 
could  not  be  recovered  in  this  action.  Barnes  v.  Hard,  11  Mass. 
59. 

There  was  error  in  instructing  the  jury  that  they  might  find 
exemplary  damages.  Such  damages  do  not  survive  to  the  admin- 
87 
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istrator.     Sedgw.  on  Dam.  632,  n. ;  Lochiery  -ErV,  v.  Patersan  et 
al.  1  0.  &  K.  271. 

The  language  of  the  charge  was  an  express  direction  to  the 
jury  to  find  two  fold  damages  under  the  head  of  exemplary  dam- 
ages ;  first,  to  fully  compensate  the  plaintiff  for  his  expenses,  tax- 
able costs,  and  counsel  fees ;  second,  to  punish  the  defendant,  and 
make  an  example  of  him.  Allowing  taxable  costs  in  this  connec- 
tion, was  clearly  erroneous.  Piatt  v.  Broton^  30  Oonn.  336.  It 
was  also  erroneous  to  include  counsel  fees  and  other  expenses  as 
an  element  of  damages.  E.  ^  W.  E.  E.  Co,  v.  Bank  of  Mid- 
dUbury,  32  Vt.  639,  661 ;  Park  v.  McBaniels,  37  Vt.  694,  698 ; 
SarrU  v.  Mdredj  42  Yt.  39,  40  ;  Linaley  v.  Bwhndl,  16  Conn. 
226;  Judge  Bedfield'b  note  to  Welch  v.  Duraridy  10  Am.  L. 
Beg.  666  ;  Sinclair  v.  Eldred^  4  Taunt.  7  ;  Jmkins  et  al.  v.  Bid- 
dulphy  4  Bing.  160  ;  Gh-aee  v.  Morgan,  2  Bing.  N.  C.  534  ;  Ar- 
eambel  v.  Wiaemany  3  Dall.  306 ;  Stimson  y.  EaUroadSy  1.  Wall. 
Jr.  164 ;  (J-ood  v.  Meyhn^  8  Barr,  67 ;  Barnard  v.  Poor^  21 
Pick. ;  Lincoln  v.  S.  S.  ^  E.  E.  Co.  23  Wend.  436  ;  St.  Peter' t 
Chwrch  V.  Beach,  26  Conn.  866 ;  Fairbanks  v.  Witter,  18  Wis. 
287  ;  Day  v.  Woodworih,  13  Howard,  363  ;  Teeee  ▼.  HuntinffUm, 
28  lb.  2. 

Davie  ^  Adams,  for  the  plaintiff. 

Upon  the  first  point,  we  cite  Marsh  v.  Jones,  21  Yt.  378 ; 
Whitcher  ▼.  Mor^,  39  Yt.  469. 

The  question  in  Mrs.  Fay's  deposition  was  proper. 

The  declarations  of  Mrs.  Earl  to  Dr.  Clark,  were  properly  ad- 
mitted.   Kent  y.  Lincoln,  82  Yt.  691. 

The  hypothetical  question  propounded  to  Dr.  Clark,  was  proper. 
It  comes  within  the  rule  laid  down  in  Fairchild  et  al.  v.  Ba^eam 
et  ai.  36  Yt.  398. 

The  assault,  as  detailed  in  the  evidence,  was  essentially  oda 
occurrence  and  one  transaction.  Hodge  y.  Bennington,  43  Yt. 
460.  But  if  not,  the  objection  came  too  late.  The  plaintiff 
should  haye  been  put  to  elect  upon  which  he  would  proceed. 
Sodge  y.  Bennington,  supra.  All  the  transactions  were  admissi- 
ble in  aggravation  of  damages.     Chit.  PL  428. 
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The  charge  upon  the  measure  of  damages,  was  correct.  Sedgw. 
Dam.  528-532 ;  Deviru  y.  Rand,  38  Yt.  621. 

The  opinion  of  the  court  was  delivered  hj 

Whbeleb,  J.  I.  At  common  law,  this  action  would  not  sur- 
rive  to  a  husband,  nor  to  an  administrator.  At  the  decease  of 
the  female  plaintiff,  all  the  rights  of  the  person  claiming  to  be  her 
husband,  whether  he  was  in  fact  her  husband  or  not,  came  to  an 
end.  By  the  force  of  thQ  statute,  the  action  survived  to  her 
administrator,  and  after  he  appeared  and  entered  into  the  suit,  to 
prosecute  it,  he,  as  administrator,  was  the  sole  plaintiff.  As  she 
had  died,  and  the  administrator  had  entered  to  prosecute  before 
the  trial  in  the  county  court,  that  trial  was  solely  of  his  right  as 
administrator  to  recover  of  the^  defendant.  This  right  of  r^ 
recovery  did  not  rest  at  all  upon  any  marital  relation  between 
her  and  the  person  set  up  as  her  husband,  but  would  be  fully 
made  out  by  showing  that  the  defendant  was  guilty  of  the  doing 
to  the  intestate  of  the  wrong  sued  for,  and  that  the  plaintiff  was 
her  administrator.  Therefore,  the  question  as  to  the  effect  of  the 
divorce  and  the  validity  of  the  subsequent  marriage,  was  of  no 
importance  in  the  case. 

II.  The  presiding  judge  at  the  former  trial  was  not  required 
by  law  to  take  any  minutes  of  the  testimony  of  the  witnesses. 
Whatever  minutes  he  did  take,  were  taken  solely  at  his  own 
pleasure,  for  his  own  convenience  and  guidance ;  and,  when  taken, 
they  did  not  constitute  an  official  record  of  the  testimony.  Such 
minutes  were  not  record  proof  of  the  testimony,  and  were  not  of 
a  higher  grade  of  legal  quality  than  minutes  taken  by  other 
persons,  as  evidence,  according  to  the  rule  of  law  requiring  the 
best  evidence  to  be  produced,  and  it  was  not  necessary  to  either 
produce  them,  or  account  for  not  producing  them,  before  other 
evidence  of  the  testimony  of  a  deceased  witness  could  be  received. 

Although  the  witness  that  had  died  was  a  party  to  the  suit ) 
when  she  testified,  she  was  a  competent  witness  at  the  time  she 
testified,  and  would  have  been  competent  to  prove  the  same  facts 
at  this  trial  if  she  had  been  living,  and  it  was  proper  that  lawful  ' 
evidence  of  her  former  testimony  should  be  received.    Perty  ▼. 
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Whitney  J  30  Vt.  890.  The  witness  offered  to  prove  her  testi- 
mony, testified  that  he  took  minutes  of  it  with  substantial  accu- 
racy, and  that  he  thought  he  had  taken  the  exact  words  in  many 
instances,  although  not  in  every  particular,  and  he  produced 
these  minutes  in  connection  with  his  testimony.  This  seems  to 
be  sufficient,  according  to  the  decision  in  Whitcher  v.  Morey^  39 
Vt.  459.  The  reasons  for  that  decision,  as  set  forth  in  the 
opinion  by  Steele,  J.,  are  clear  and  satisfactory,  and  there  is  no 
I  occasion  for  repeating  them  here.  A  similar  decision  has  been 
made  since  that  case,  but  it  has  not  yet  been  reported. 

III.  The  evidence  on  the  part  of  the  plaintiff  appears  to 
have  tended  to  show  that  the  injury  done  by  the  defendant  to  the 
intestate  was  permanent,  and  that  she  was  suffering  from  it  at  the 
time  of  the  former  trial,  when  she  was  examined  by  a  physician. 
The  defendant  seems  to  have  insisted  to  the  contrary  of  this. 
Her  bodily  condition  at  that  time  was  important  in  the  trial. 
What  she  said  at  that  time  as  to  the  nature,  symptoms,  and  effects 
of  the  malady  she  was  then  suffering  from,  was  proper  evidence. 
1  Greenl.  Ev.  §102.  The  defendant  appears  to  have  objected  to 
the  testimony  of  the  physician  as  to  what  she  then  told  him  of 
her  complaints  and  pains.  What  the  witness  testified  that  she 
did  tell  him  of  her  complaints  and  pains,  is  not  stated;  The 
subjects  of  which  she  told  him,  were  such  as  made  testimony  as 
to  what  she  told  him,  proper,  so  long  as  it  did  not  go  beyond  her 
bodily  condition  at  that  time,  and,  as  it  does  not  appear  to  have 
gone  beyond  that,  no  error  in  overruling  the  objection  appears. 

IT.  The  condition  and  health  of  a  mother  have  great  influence 
and  effect  upon  her  child  during  pregnancy,  to  and  after  the  biith 
of  the  child.  The  condition  and  health  of  the  intestate  during 
the  latter  part  of  the  time  of  her  pregnancy,  was  important,  and 
the  fact  that  the  child  had  spasms,  or  convulsions,  at  the  time  of 
its  birth,  if  such  was  the  fact,  was  a  circumstance  proper  to  be 
weighed  with  the  other  circumstances  in  the  case  bearing  upon 
the  condition  of  the  mother  after  the  time  when  that  became 
important,  for  the  purpose  of  determining  what  her  condition, 
while  it  was  important,  in  fact  was ;  and  there  was  no  error  in 
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allowing  the  question  as  to  the  condition  of  th^  child  to  be  put 
and  answered. 

.  V.  The  only  proper  use  of  the  evidence  obtained  by  the 
question  put  upon  the  facts  supposed  to  the  medical  expert,  was 
to  show  to'  the  jury  what,  in  the  professional  opinion  of  the 
expert,  caused  the  injury  to  the  limb  of  the  intestate,  if  the  facts 
supposed  to  exist  actually  did  exist  The  actual  existence  of 
the  facts  was  to  be  shown  at  some  lime  during  the  trial  by  some 
means  other  than  this  question.  The  order  of  putting  in  the 
evidence  was  subject  to  the  control  of  the  court  in  its  discretion, 
and  the  evidence  of  professional  opinion  upon  facts  supposed, 
might,  if  the  court  was  satisfied  that  it  was  offered  in  good  faith, 
expecting  it  would  be  followed  by  proof  of  the  facts  supposed, 
be  admitted  as  well  before  the  proof  of  the  facts  as  after ;  or 
might  be  received  after  evidence  of  part  of  the  facts,  and  before 
that  of  the  rest.  If,  after  the  evidence  was  all  in,  there  was  a 
lack  of  evidence  of  the  existence  of  any  material  part  of  the 
facts  supposed,  the  jury  should  be  instructed  to  lay  the  evidence 
of  the  opinion  out  of  their  consideration.  The  point  made  as  to 
this  evidence  is  upon  its  admissibility,  and  not  upon  the  dis- 
position afterwards  made  of  it.  Whether  the  case  shows  evidence 
of  facts  sufficient  to  warrant  the  court  in  leaving  the  existence  of 
them  to  the  jury,  with  the  evidence  of  the  opinion  based  upon 
them  or  not,  is  a  question  that  has  not  been  examined  into  by  this 
court.  The  exceptions  show  no  error  in  law  in  the  admission  of 
the  question  and  answer. 

YI.  It  is  true,  as  claimed  by  counsel  for  the  defendant,  that  no 
damages  could  properly  be  recovered  in  this  action  for  any  loss 
of  the  labor  of  the  intestate  that  belongcil  to  her  husband.  If  the 
court  had  been  requested  to  instruct  the  jury  to  that  efiect,  and 
had  declined  to  do  so,  otherwise  than  by  the  charge  as  given, 
perhaps  there  would  have  been  error.  But  the  charge  as  given 
did  not  direct  the  jury  to  find  any  damages  on  account  of  such 
loss  of  labor ;  nor,  as  to  this  part  of  the  case,  on  account  of  any 
thing  besides  the  personal  injury  to  the  intestate  herself.  The 
comments  of  the  court  upon  the  measure  of  such  damages  as 
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affected  by  the  previous  condition,  as  to  health,  of  the  intestate, 
and  by  her  age,  appear  to  have  been  just  and  proper,  and  no 
error  appears  in  the  charge  as  given  in  this  respect. 

VII.  Except  in  the  particular  just  treated  of,  the  charge  of 
the  court  as  to  actual  damages  appears  to  have  been  Satisfactory. 
But  after  charging  fully  in  respect  to  actual  damages,  the  court 
appears  to  have  further  charged  that  if  the  jury  found  the  assault 
was  committed  in  the  manner  and  under  circumstances  indicating 
malice,  they  were  at  liberty  to  give  exemplary  damages.  That 
the  object  of  exemplary  damages  was  twofold ;  to  compensate 
the  party  fully  for  his  expenses  and  trouble  he  had  been  to  about 
the  case,  that  parties  always  have  to  incur,  not  taxable  costs,  but 
counsel  fees,  <&c.,  and  for  the  purpose  of  example,  as  a  sort  of 
punishment  for  the  party  who  offends,  and  that  if  they  came  to 
the  question  of  damages,  and  believed  that  the  actual  damages 
were  not  sufficient,  and  not  as  much  as  justice  required  between 
the  parties,  then  they  were  at  liberty,  under  the  instructions,  to 
give  such  exemplary  damages,  as  thej  thought  the  case  might 
require  at  their  hands ;  and  to  this  the  defendant  excepted. 
To  what  extent  a  plaintiff  has  a  right  to  have  the  jury  go 
in  awarding  damages  where  insult,  indignity,  and  wounded 
honor  and  sensibilities,  are  a  direct  consequence  of  the  injury 
recovered  for,  is  not  in  question  and  necessary  to  be  deter- 
mined here ;  but  the  question  is  as  to  the  right  of  the  parties 
in  respect  to  exemplary  damages  beyond  just  compensation  for 
the  injury  recovered  for.  The  doctrines  as  to  such  damages, 
appear  to  have  grown  up  out  of  the  refusals  of  courts  to  grant 
new  trials  on  account  of  excessive  damages,  in  cases  where  the 
verdicts  were  greatly  in  excess  of  any  possible  pecuniary  loss, 
but  the  injury  recovered  for  was  attended  with  malice,  oppression, 
gross  fraud,  or  negligence.  In  such  cases,  such  motions  were 
usually  overruled,  unless  it  appeared  that  the  jury  were  in- 
fluenced by  passion  or  prejudice,  on  the  ground  that  the  jury 
might,  in  their  discretion  under  such  circumstances,  visit  the 
defendant  with  greater  damages  against  him,  to  show  trith 
what  detestation  they  viewed  such  conduct  as  they  found  him 
guilty  of,  and  to  administer  wholesome  correction  for  it  by  way 
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of  example.  Afterwards  it  came  to  be  the  practice  of  courts  to 
instmct  the  jury  that  they  were  at  liberty  to  enhance  the 
damages  in  such  cases  for  those  purposes.  This  was  instructing 
the  jury  beforehand  how  far  they  might  go  without  exposing  their 
verdicts  to  be  set  aside.  This  is  now  the  settled  practice  in  this, 
and  most  of  the  other  states.  There  are  a  few  cases,  and  among 
these,  some  relating  to  patents,  where  the  liability  of  defendants 
has  been  increased  on  account  of  their  conduct  in  resisting  the 
liability  whereby  the  expenses  of  plaintiffs  in  obtaining  remedy 
were  increased.  These  patent  cases  are  said  to  rest  somewhat 
upon  the  peculiar  provisions  of  the  statutes,  and  the  others  have 
not  been  generally  followed. 

The  great  weight  of  authority  seems  to  be  opposed  to  the 
allowance  of  counsel  fees,  and  other  expenses  of  litigation, 
beyond  taxable  costs,  as  an  element  of  damages,  even  in  cases 
proper  for  exemplary  damages.  At  least,  there  is  so  much 
authority  that  way,  that  this  court  is  at  liberty  to  disregard  those 
the  other  way,  if  necessary  in  order  to  follow  the  rule  most  in 
accordance  with  legal  principles  and  sound  reason.  In  this  state, 
and  in  most,  and,  probably,  all  the  others,  the  legislature  has 
taken  cognizance  of  the  propriety  and  justice  of  allowing  costs 
to  some  extent  in  favor  of  the  winning  against  the  losing  party. 
In  this  state,  provision  is  made  for  attorneys'  fees,  and  there  is  no 
distinction  in  law  here  between  attorneys  arid  counsel ;  and, 
although  the  provision  made  is  probably  very  small  in  comparison 
with  the  actual  expense  in  most  cases,  it  is  as  much  as  the  law- 
making power  has  seen  fit  to  make  it,  and  courts  and  juries  have 
no  power  to  allow  more,  any  more  than  they  would  have  if  it  was 
large  enough  to  cover  all  such  actual  expenses.  The  power  over 
this  subject  rests  entirely  with  the  legislature,  and  that  has  not 
made  any  provision  for  allowing  actual  expense:^  as  damages  in 
any  case,  although  it  has  made  some  distinction  as  to  costs  in  cases 
arising  from  the  willful  and  malicious  acts  of  defendants.  A  party 
in  an  action  upon  contract  may  be  as  malicious,  and  may  put  the 
other  party  to  as  much  expense,  as  in  an  action  of  tort  for  an  act 
that  was  malicious,  and  no  good  reason  is  apparent  why  these 
expenses  should  not  be  considered  as  much  in  one  of  these  cases 
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as  the  other.  The  true  rule  seems  to  be,  that  the  plaintiff  is 
entitled,  as  a  matter  of  right,  to  recover  compensatory  damages 
for  the  injury  done  him  by  the  act  recovered  for,  with  his  legal 
costs,  and  that  the  jury,  in  cases  proper  for  esfiemplary  damages, 
are  to  be  governed  wholly  by  the  malice  or  wantonness  of  the 
defendant,  as  shown  by  the  conduct  they  find  him  liable  for  in  the 
action,  in  awarding  them. 

The  charge  in  this  case  left  the  jury  at  liberty  to  consider  the 
expenses  of  the  suit  to  the  plaintiff  for  counsel  fees  and  trouble, 
not  taxable  costs,  and  to  allow  these  expenses  to  the  plaintiff  as  a 
part  of  the  exemplary  damages,  if  they  saw  fit.  This  is  con- 
sidered to  have  been  erroneous. . 

The  counsel  of  the  defendant  insist  that  because  the  injured 
party  had  died,  and  the  suit  was  prosecuted  by  an  administrator, 
it  was  not,  under  those  circumstances,  a  proper  case  for  exem- 
plary damages.  If  such  damages  wore  given  as  a  compensation 
to  the  person  injured,  for  some  remote  consequence  of  the  injury, 
for  which  damages  could  not  be  given  otherwise  than  as  exem- 
plary damages,  there  might  be  some  reason  for  this  view.  But, 
as  has  been  stated  before,  such  damages  are  given  to  stamp  the 
condemnation  of  the  jury  upon  the  acts  of  the  defendant  on 
account  of  the  malicious  or  oppressive  character  of  the  acts,  and 
the  decease  of  the  party  injured,  would  not  take  away  the  bad 
character  of  the  acts,  nor  prevent  the  jury  from  holding  them  in 
detestation,  nor  take  away  their  right  to  visit  the  defendant  with 
damages,  to  show  what  might  be  expected  from  similar  conduct. 

VIII.  The  several  acts  of  violence  which  the  testimony  tended 
to  show  that  the  defendant  did  to  the  intestate  at  each  of  the 
barns,  and  at  the  house,  were  so  connected  together  that  each  of 
them  would,  to  some  extent,  characterize  the  others ;  and  all 
together,  if  the  testimony  was  true,  made  a  continuous  series  of 
assaults  and  batteries,  which  might  be  included  in  one  count  of  a 
declaration,  with  proper  allegations.  Devine  v.  Bandy  38  Vt. 
821 ;  Hodffe  v.  Bennington^  43  Vt.  450.  The  first  count  in  the 
declaration  in  this  case,  contains  allegations  sufficient  to  cover  all 
these  transactions,  and  seems  to  be  well  adapted  to  the  case 
shown  by  the  evidence.    Judgment  reversed  and  cause  remanded. 
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John  Hoadlbt  v.  S.  B.  Watbon. 
JExemplary  Dafnagei. 

Th%  Impodtion  of  a  flu*  in  a  erlminil  prooeading  ft>r  AManlt  and  battaiy,  will  nol  bar  or 
mitigate  the  party's  liability  to  exemplary  damages  in  a  oirll  rait  ft>r  the  Hune  aot. 

Snob  damages  are  reoorerable  with  the  ordinary  damagei,  under  the  oommon  allegation 
that  the  aet  declared  Ibr  wai  done  to  the  damage  of  the  plainUlt 

The  expenaes  of  the  plaintiff  fbr  oonniel  fees,  and  other  troable  in  the  rait  not  taxable 
eoeti,  are  not  a  proper  element  of  exemplary  damagea.    Barl  t  urn,  t.  Tufptr,  oaM,  276. 

TfiBBPASS  for  assault  and  batterj.*  Plea,  the  general  issae, 
and  trial  by  jnry,  April  term,  1872,  Botce,  J.,  presiding. 

The  defendant  offered  in  evidence,  for  the  purpose  of  miti- 
gating damages,  and  upon  the  question  of  exemplary  damages, 
the  record  of  a  judgment  against  himself  in  a  criminal  prosecu- 
tion for  the  assault  set  forth  in  the  declaration,  and  offered  to 
show  that  the  prosecution  was  instituted  at  the  plaintiff's  request, 
and  upon  his  complaint.  The  court  excluded  said  record  and 
the  testimony  offered  in  connection  therewith,  and  the  defendant 
excepted. 

The  plaintiff  offered  no  testimony  to  show  what  expense  he  had 
incurred  by  way  of  counsel  fees,  or  otherwise,  in  the  prosecution 
of  this  suit,  which  was  not  taxable  costs. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows : 

1.  *^  If  the  jury  finds  that  the  defendant  assaulted  the  plain- 
tiff, the  plaintiff  is  entitled  to  recover  only  individual  or  personal 
damages,  and  is  not  entitled  to  recover  damliges  assessed  as  a 
punishment  for  the  damage  done  to  the  public. 

2.  **  That  damages  are  given  to  the  plaintiff  as  a  compensa- 
tion, recompense,  or  satisfaction  to  him  for  an  injury  actually 
received  by  him  from  the  defendant.  They  should  be  precisely 
commensurate  with  the  injury — nothing  more — ^nothing  less. 

8.    '^  That  the  evidence  tends  to  show  that  the  personal  inju- 
ries complained  of,  constituted  acts  for  which  the  plaintiff  was 


*  In  a  plea  of  treapan,  for  that  the  aaid  Spnraey  Wataon.  on  the  5th  day  of  Norember, 
▲.  D.  1870,  at  St.  Albana  aforeaaid.  with  foroe  and  arna,  in  and  npon  the  plaintiflT  made 
*a  aiaralt,  and  him  the  aiid  plaintiff  then  and  there  beat,  bmiaed,  kioked,  wounded,  and 
•▼11  treated  i  and  other  enormitlea  to  the  aeld  plaintiff  then  and  there  did,  againat  the 
p«Mea,  and  to  the  damage  of  the  plalntlil^  aa  he  aaya,  two  hundred  doUara. 
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liable  in  a  criminal  action,  and  that,  under  this  state  of  facts,  the 
plaintiff  is  not  entitled  to  recover  exemplary  damages/^ 

The  court  declined  to  charge  as  requested,  but  charged  upon 
the  question  of  exemplary  damages  as  follows  : 

^^  If  you  find  that  the  assault  was  wanton  in  its  character,  and 
unproYoked,  you  are  at  liberty  to  give  what  the  law  denominates 
exemplary,  or  punitive  damages,  and  whether  you  will  give  them 
or  not,  is  a  matter  entirely  within  your  discretion.  Where  the 
act  is  not  wanton  in  its  character,  and  where  it  appears  to  be  in- 
nocent in  intent,  the  jury  are  not,  as  a  general  rule,  to  give  ex* 
emplary  damages.  The  object  of  exemplary  damages  is  twofold 
in*  its  character.  One  object  is  to  remunerate  the  party  for  the 
expense  he  is  put  to  in  the  assertion  of  his  right,  which  is  not  tax- 
able costs.  Another  object  is  for  the  sake  of  example  to  others — 
as  a  sort  of  punishment  to  the  party,  and  to  act  as  a  sort  of  re- 
straint upon  others  from  committing  similar  acts." 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  de- 
tailed, the  defendant  excepted. 

A.  0-.  Saffordj  for  the  defendant. 
'  If  the  charge  was  correct,  the  exclusion  of  the  record  was 
error.  The  charge  states  one  object  of  exemplary  damages  to  be 
^^  for  the  sake  of  example  to  othej« — as  a  sort  of  punishment  to 
the  party,  and  to  act  as  a  sort  of  restraint  upon  others  from  com- 
mitting similar  acts."  This  was  the  object  of  the  criminal  pros- 
ecution, and  the  record  is  conclusive  that  the  defendant  has  been 
sufficiently  punished,  and  sufficiently  made  an  example  of.  That 
the  liabiUtj/  to  criminal  prosecution  is  a  bar  to  exemplary  dam- 
ages, see  Jacks  y.'Bell,  3  C.  &  P.  316  ;  Tabor  v.  Huston,  5  Ind. 
822  ;  Southwick  v.  Ward,  7  Jones  (N.  0.),  64;  Austin  v.  Wil- 
son, 4  Cush.  273 ;    Taylor  v.  Carpenter,  2  Woodb.  &  M.  122 ; 

Thorley  v.  Kerry,  4  I'aunt.  335 ;  v.  Johnson,  1  B.  Mon.  80  ; 

Cherry  v.  Me  Call,  23  Ga.  193.    The  contrary  is  held  in  New 
York,  California,  Connecticut,  Ohio,  and  Michigan. 

The  charge  in  relation  to  expenses  beyond  taxable  costs,  was 
erroneous.  There  is  no  allegation  in  the  declaration,  which  war- 
rants snch  damages,  and  no  evidence  that  any  such  expenses  had 
been  incurred.     Besides,  expenses  beyond  taxable  costs  cannot 
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be  considered  by  ^he  juiy  in  assessing  exemplary  damages.  Bar- 
nard V.  Poor,  21  Pick.  278 ;  Sinclair  ▼.  Elder,  4  Taimt-  7 ; 
Hathaway  v.  Barrow  et  als.  1  Camp.  151 ;  Jenkins  v.  Biddulph,  * 
4  Bing.  160  ;  1  Chit.  PI.  372,  442 ;  Dean  v.  Dean'i  Estate,  48 
Vt.  337,  345  ;  ffaverstick  v.  Erie  Gas  Co.  29  Penn.  264 ;  Eicks 
V.  Foster,  13  Barb.  663 ;  Willet  v.  If.  E.  R.  B.  12  S.  C.  290  ; 
Fairbanks  v.  Witters,  18  Wis.  287 ;  7  Blackf.  277  ;  Aroarnble 
v.  Weisman,  8  Dall.  S.  C.  306  ;  Day  y.  Woodwortk,  13  Howard, 
363 ;  Lese  v.  Huntington  et  al.  23  lb.  2. 

It  was  also  error  to  charge  that  ezi^mplary  damages  are  for  the 
sake  of  example  and  punishment. 

It  was  error  to  charge,  '^  that  when  the  act  is  not  wanton  in  its 
character,  and  when  it  appears  to  be  innocent  in  intent,  the  jury 
are  not,  as  a  general  rule,  to  give  exemplary  damages."  The 
charge  should  hare  been  positive,  that  in  such  cases  the  jury  were 
not  to  give  these  damages.     Sedgw.  Dam.  454  ;  22  Vt.  238. 

From  the  nature  of  the  pleadings,  the  plaintiff  was  not  entitled 
to  recover  exemplary  damages,  and  the  defendant  was  entitled  to 
the  requests  made.  The  declaration  is  for  a  simple  assault,  and 
contains  no  averment  of  malice,  wantonness,  or  matter  of  aggra- 
vation. Sedgw.  Dam.  38  ;  Hilliard  Rem.  for  Torts,  404,  440  ;  2 
Greenl.  Ev.  254 ;  1  Chit.  PI.  271,  440,  441 ;  MerrUh  v.  Mat^y 
Co.  10  Conn.  384  ;  Nivin  v.  Stevens,  5  Harring.  (Del.)  272 ;  21 
Howard,  221 ;  4  Gray,  333  ;   14  Wend.  159  ;   1  Saund.  242. 

Davis  ^  Adams,  for  the  plaintiff. 

The  doctrine  of  exemplary  damages  is  fully  recognized  in  this 
state.  Devine  v.  Band,  38  Vt.  621 ;  EUsworik  v.  Potter  et  als. 
41  Yt.  685.  Its  effect  is  sought  to  be  avoided  in  the  case  at  bar 
by  showing  that  the  defendant  has  been  convicted  for  the  same 
assault  in  a  criminal  proceeding.  This  evidence  was  properly 
excluded.  Cook  v.  EUis,  6  Hitl,  466 ;  Sedgw.  Dam.  462,  630 
(n). 

There  was  no  error  in  the  charge  as  to  the  twofold  object  of 
exemplary  damages.  Qoddard  v.  Q-.  T.  B.  B.  Co.  10  Am.  Law 
Beg.  17,  and  note;  Welch  v.  Durand,  lb.  566,  and  note;  St. 
Peter* s  Church  v.  Beech,  26  Conn.  355  ;  Day  v.  Woodworth  et  al. 
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18  Howard,  868 ;  Eopkins  v.  At.  ^  St.  L.  R.  B.  86  N.  H.  9 ; 
Taylor  v.  a.  T.  R.  R.  Co.  48  N.  H.  804 ;  Bartlett  v.  Wood  ^ 
Tr.  82  Vt.  872. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  1.  Exemplary  damages  are  not  given  in  lieu 
of  punishment.  The  fact  that  in  a  civil  action  founded  on  a  crim- 
inal act,  the  guilty  party  had  been  compelle^d  to  pay  exemplary 
damages  to  the  party  injured  on  account  of  the  act,  would  be  no 
bar  to  a  prosecution  in  a  criminal  proceediug  for  the  same  act, 
nor  to  any  part  of  the  fine  imposed  by  law  upon  such  ofiienses. 
Neither  should  the  liability  to,  nor  the  actual  imposition  of,  a  fine 
in  a  criminal  proceeding,  bar  any  portion  of  the  liability  in  a 
civil  action  for  the  same  act.  This  was  the  doctrine  announced 
by  the  very  able  court  in  Cooh  v.  JSZZm,  6  Hill,  466,  and  ap- 
proved in  Sedgwick  on  Damages,  462.  The  liability  to  both 
criminal  punishment  and  to  such  damages  as  a  jury  may  impose 
in  a  civil  suit,  is  the  consequence  of  any  act  that  is  criminal,  and 
also  creates  a  civil  liability. 

2.  Exemplary  damages  grow  entirely  out  of  the  nature  of  the 
act  of  the  defendant  for  which  the  plaintiff  recovers.  They  are 
given  in  enhancement,  merely,  of  the  ordinary  damages,  on  account 
of  the  bad  spirit  and  wrong  intention  of  the  defendant  manifested 
by  the  act,  and  are  recoverable  with  the  ordinary  damages,  under 
the  common  allegation  that  the  act  declared  for  was  done  to  the 
damage  of  the  plaintiff. 

8.  The  charge  in  this  case  in  respect  to  the  object  of  exena- 
plary  damages,  is  similar  to  that  in  Earl  ^  wife  v.  Twpfer^  heard 
at  the  same  term  with  this  case,  and  is  considered  to  be  errone- 
ous for  the  same  reasons,  and  for  that  error  the  judgment  mast 
be  reversed. 

Judgment  reversed  and  cause*remanded. 
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MissiSQUoi  Bank  v,  J.  T.  &  J.  Evabts. 

Evidence.     Books  of  Entry,     Province  of  the  Court  in  Charging 

the  Jury. 

When  on  oroes^zaml nation,  the  reliableness  of  a  witness's  testimony  is  forced  to  depend 
mainly  on  what  appears  upon  books  of  entry  kept  by  the  witness  in  relation  to  a  cer- 
tain bnsinoss  transacted  by  him,  and  ont  of  which  the  matter  in  oontroTersy  arose,  and 
as  to  his  mode  of  doing  which  he  had  testified  In  chief  without  objection,  it  if  leieitl- 
mate  for  the  other  party  to  show  flilly  the  manner  in  which  such  business  was  trans- 
acted, and  how  such  books  were  kept,  as  corroborative  of  the  testimony  of  the  witness ; 
and  such  books  are  eyidence  for  the  same  purpose. 

It  is  the  province  of  the  court  to  instruct  the  jury  as  to  the  true  light  in  which,  under 
the  law,  the  materials  of  evidence  are  to  be  oonsidered  and  used ;  and,  when  some  que8> 
tion  arises  on  the  subject,  the  court  may  lawrnUy  stiite  to  the  jury  their  impressions 
and  understanding  of  how  a  witness  meant  to  be  understood,  and  Indioate  how  such 
impressions  and  understanding  were  derived ;  especially  when  the  court  tell  the  jury 
that  it  is  all  a  matter  of  iact  for  them  to  determine  upon  the  testimony. 

Assumpsit  on  a  promissory  note  for  $290,  payable  to  the  plain- 
tiff. Plea,  payment,  and  trial  by  jury,  April  term,  1872,  Red- 
field,  J.,  presiding. 

At  the  time  the  note  in  suit  *was  executed.  Homer  E.  Hubbell 
kept  a  deposit  of  money  at  Fairfax,  and  discounted  notes  for  the 
plaintiff,  and  discounted  this  note.  The  note  was  eighteen  months 
overdue  when  the  defendants  were  called  upon  to  pay  it. 

The  defendant,  James  Evarts,  testified  that  on  tho  day  the  note 
became  due,  or  a  day  or  two  before,  he  paid  it  to  said  Hubbell  in 
the  street  near  said  Hubbell's  house,  in  Fairfax ;  that  Hubbell 
then  said  the  note  was  at  the  bank,  it  being  his  practice  to  send 
all  notes  discounted  by  him  to  the  bank,  and  that  when  he  sent  the 
money  to  the  bank,  the  note  would  be  sent  back  to  him,  and  that 
witness  could  have  it  by  calling  for  it.  The  said  defendant's  son 
testified  that  he  was  present  and  saw  the  money  paid  as  aforesaid. 

The  plaintiff  introduced  said  Hubbell  as  a  witness,  who  testi- 
fied to  the  manner  of  his  doing  business  for  the  plaintiff.  It  ap- 
peared that  when  he  discounted  a  note,  it  was  sent  to  the  bank, 
at  Sheldon,  where  it  remained  until  the  money  was  paid  thereon, 
when  he  sent  the  money  to  the  bank,  and  the  note  was  returned  to 
him  for  the  maker ;  that  when  money  was  thus  paid  to  him,  he 
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gave  no  receipt  therefor,  but  practiced  entering  on  a  cash-book  all 
money  by  him  paid  out  on  notes  discounted,  and  all  money  re- 
ceived in  payment  of  notes ;  that  on  his  cash  book  there  was  an 
entry  of  the  money  paid  to  the  defendants  at  the  time  the  note  in 
suit  was  discounted,  but  no  entry  of  any  money  received  in  pay- 
ment thereof.  He  also  testified  that  the  said  James  Evarts 
never  paid  said  note  to  him.  On  cross-examination  he  testified 
that  he  depended  in  the  main  upou  'his  cash-book  for  his  recollec- 
tion as  to  the  non-payment  of  the  note  ;  that  he  did  not  know  but 
the  note  had  been  paid  to  the  bank,  but  that  when  inquired  of  at 
the  bank,  he  was  sure  it  had  not  been  paid  to  him  ;  that  he  re- 
membered thinking  at  the  time  the  note  was  discounted,  that  the 
defendants  were  new  customers,  and  would  probably  pay  it 

The  plaintiflF  then  offered  to  show  bj  said  HubbcU  the  manner 
in  which  he  transacted  the  business  of  the  bank,  and  how  he  kept 
his  cash-book  ;  to  which  the  defendants  objected.  The  court  over- 
ruled the  objection,  and  the  defendants  excepted.  The  said  Hub- 
bell  then  testified  how  he  conducted  the  business,  and  how  he  kept 
his  cash-book,  and  how  and  when  he  made  his  settlements  thereon, 
and  stated  that  he  made  a  settlement  every  night,  when  he  had 
time,  and  every  Saturday  night,  to  see  if  there  had  been  any 
error.  The  plaintiff  offered  said  cash-book  in  evidence  iu  support 
of  Hubbell's  testimony,  and  it  was  admitted  by  the  court ;  to 
which  the  defendants  excepted.  The  plaintiff  also  introduced  as 
a  witness  a  girl  who  lived  with  the  said' James  Evarts,  and  who 
was  with  him  at  the  time  he  claimed  to  have  paid  the  note,  who 
testified  that  they  did  not  stop,  nor  pay  money  to  any  man,  to  her 
knowledge. 

The  court  charged  the  jury  as  follows : 

"  The  witness,  Hubbell,  in  support  of  his  testimony,  produces 
his  books  of  entry ;  he  tells  you  of  the  manner  of  keeping  those 
books  ;  of  the  weekly  settlement  of  his  cash-account ;  that  he  has 
kept  those  books,  and  done  business  for  the  bank,  some  dozen 
years,  or  more  ;  and  the  whole  manner  of  doing  the  business  has 
been  explained  to  you,  and  the  books  will  be  before  you.  The 
weight  of  the  witness's  testimony  is  all  for  the  jury,  both  as  to  the 
person  aad  manner,  and  the  clearness  and  intelligence  on  the  one 
side,  or  the  want  of  it  on  the  other.     The  degree  of  confidence 
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and  faith  you  have  in  the  integrity  and  certainty  of  the  witness, 
the  manner,  measure,  and  weight  of  it,  are  all  for  the  jury. 

^'  Counsel  have  claimed  that  the  court  should  instruct  the  jury 
as  to  the  weight  of  that  book.  I  am  not  aware  of  any  fixed  legal 
rule  as  to  the  weight  which  a  book  of  contemporaneous  entry 
bears.  It  depends,  as  all  triers  know,  upon  the  accuracy  and 
character  of  thtf  same.  Thus,  in  a  book  of  accounts  where  there 
are  alternate  entries  from  time  to  time  of  accounts  against  differ- 
ent persons,  it  would  not  be  so  easy  to  go  into  a  false  charge,  as 
when  they  are  kept  item  after  item,  one  after  another,  against  the 
same  person.  A  witness's  entries  or  memorandum  made  at  the 
time,  are  always  admissible  in  corroboration ;  because,  if  a  witness 
is  honest,  and  made  a  memorandum  at  the  time,  it  has  a  great 
deal  of  force  as  against  his  misrecollection  ;  but,  undoubtedly,  as 
is  urged  to  you,  you  will  find  the  chief  weight  of  the  book  in  the 
fact,  if  you  find  it  from  inspection,  that  Hubbell  was  in  the  habit 
of  periodically,  and  within  a  few  days — within  a  week  of  each 
other — balancing  his  books  and  counting  his  cash.  Counsel  for 
the  plaintiff  urge  to  you,  from  the  manner  of  keeping  this,  like  a 
cashier's  account,  in  a  bank,  that  when  he  balances,  it  is  utterly 
impossible,  unless  he  makes  an  entry  of  a  false  item,  to  balance 
his  accounts,  if  he  has  money  on  hand  that  he  cannot  account  for ; 
or,  if  there  is  a  balance  against  him  at  the  end  of  the  week,  he 
must  know  it.  Whether  that  be  absolutely  so,  is  a  matter  for 
you.  But  it  is  apparent,  if  those  books  were  honestly  balanced, 
and  found  to  balance  the  week  this  note  is  claimed  to  have  been 
paid,  except  as  to  $20,  which  he  minuted  as  an  error  in  exchange 
of  money  with  Dee,  it  would  be  pretty  probable  that  if  he  had 
$290  he  would  have  discovered  it.  Counsel  argue  to  you  that  it 
would  have  been  impossible  for  him  not  to  have  known  it,  and 
that  you  cannot  explain  it,  except  upon  the  theory  that  Hubbell 
was  in  a  position  intentionally  to  purloin  those  funds  at  the  time. 
You  will  examine  the  manner  of  the  entries,  the  times  he  settled 
with  himself,  and  from  the  testimony,  his  manner  of  entry  at  the 
time,  if  he  did  so,  and  in  connection  with  his  testimony,  you  will 
give  just  that  measure  of  weight  to  the  evidence,  which,  from 
your  experience,  you  think  it  entitled  to  receive  ;  the  court  have 
no  intimations  as  to  its  weight." 

To  the  charge  of  the  court  in  regard  to  said  book,  the  defend- 
ants excepted. 

After  the  jury  retired,  being  unable  to  agree,  they  returned 
into  court,  and  inquired  whether  Hubbell  kept  his  bank  money 
separate  from  his  private  cash.    The  reporter  then  read  disputed 
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portions  of  the  testimooj  to  the  court ;  and  the  court  said  to  the 
jury: 

^^  In  regard  to  the  testimony  of  Hubbell,  and  the  manner  of 
keeping  his  account,  whether  the  book  refers  solely  to  the  bank 
money,  or  all  the  money  he  received,  from  the  book  itself  and 
from  his  general  statement,  the  impression  was  made  upon  the 
court  that  he  spoke  of  all  his  money.  You  will  notice  when  he 
balanced  his  book  the  Saturday  after  the  defendant  claims  ho  paid 
him  |i290,  he  found  an  error  of  $20,  and  entered  it  upon  his  book 
as  a  supposed  error  in  exchange  with  Dee.  From  that,  and  othej 
entries,  I  infer  he  made  an  entry  of  all  his  money,  and  then 
counted  it  up  and  saw  whether  his  book  balanced.  That  is  the 
way  he  became  aware  he  had  $20  surplus  that  week.  In  looking 
over  his  entries,  he  says  he  was  satisfied  that  it  must  have  occar- 
red  in  exchanging  money  with  Dee.  Although  that  exchange  was 
not  entered  on  the  book  at  all,  being  an  even  exchange,  he  found 
he  had  $20  in  money  that  did  not  belong  to  the  bank,  but  belonged 
to  some  one  other  than  himself ;  and  he  made  it  right." 

The  court  then  remarked  at  length  upon  the  importance  of  the 
jury's  agreeing,  and  then  said  : 

"  As  I  understand  it  from  the  book  and  the  general  bearing  of 
the  testimony,  Hubbell  meant  to  give  us  to  understand  that  all  the 
money  which  he  received  was  entered  upon  the  book,  and  that  he 
counted  it  up  to  see  what  the  balance  should  be  in  his  hands.  I 
do  not  think  he  distinctly  stated  that ;  but,  from  his  general  state- 
ment and  explanation  of  the  book,  it  appeared  to  me  tjiat  he 
meant  to  say  that.  Counsel  have  reminded  me  that  he  did  not 
distinctly  testify  whether  the  book  contained  entries  of  all  cash 
received  and  disbursed.  It  is  a  mere  suggestion,  and  should  not 
control  you  in  any  way.  If  you  think,  from  the  book  and  from 
his  general  testimony,  that  he  kept  them  separate,  that  he  entered 
on  the  book  merely  bank  money,  and  that  that  was  his  habit,  it  is 
a  matter  for  you.  It  does  not  occur  to  me  how  he  could  enter  the 
item  of  $20,  as  it  had  nothing  to  do  with  the  bank,  unless  it  was 
his  practice  to  enter  on  this  book  other  than  bank  money.  He 
found  in  counting  his  monev  that  he  had  $20  that  certainly  did 
not  belong  to  the  bank,  and  he  held  it  on  account  of  a  supposed 
error  with  Dee ;  and  my  impression  is  there  are  other  instances 
indicating  that.  It  is  all  a  matter  of  fact  for  you  to  determine 
upon  the  testimony." 

To  which  instructions,  the  defendants  excepted.  Verdict  for 
the  plaintiff. 
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M,  Buck  and  H.  S.  Royce^  for  the  defendants. 

The  objection  to  showing  by  Hubbell  the  manner  in  which  he 
transacted  the  business  of  the  bank,  and  how  he  kept  his  cash- 
book,  was  well  taken.  The  testimony  had  no  tendency  to  prove 
the  issue. 

The  admission  of  Hubbell's  cash-book  in  support  of  his  testi- 
mony, was  error,  there  being  no  entry  upon  it  pertinent  to  the 
issue — not  even  any  memorandum  to  refresh  his  memory.  Mat- 
locks  V  Lyman  et  al.  18  Vt.  98  ;  Morse  v.  Patten^  4  Gray,  292. 
If  the  book  was  properly  admitted,  the  charge  was  calculated  to 
mislead  the  jury,  by  treating  it  as  if  there  were  entries  upon  it 
material  to  the  issue. 

WhatHhe  court  said  in  answer  to  the  inquiry  of  the  jury  when 
they  came  into  court  disagreed,  was  not  warranted  by  the  testi- 
mony. 

Edson  ^  Randy  for  the  plaintiff. 

It  was  legitimate  for  Hubbell  to  explain  the  manner  in  which 
he  transacted  business  with  the  bank,  and  how  he  kept  his  cash- 
book.  Downer  v.  Rowell^  24  Vt.  348.  The  cash-book,  in  con- 
nection with  Hubbell's  testimony,  was  properly  admitted.  Soules 
et  al.  V.  Burton,  36  Vt.  652 ;  Greenl.  Ev.  §  436  ;  Merrill  v.  /. 
^  0.  R.  R.  Co.  16  Wend.  586 ;   Lapham  v.  Kelley,  35  Vt.  195. 

The  charge  as  detailed  in  the  exceptions,  was  correct,  and  such 
as  the  case  called  for.  Austin  v.  Bingham  et  al.  81  Vt.  577 ; 
Sawyer  v.  Phaley,  33  Vt.  69. 

The  opinion  of  the  court  was  drawn  up  by 

Babbett,  J.  Mr.  Hubbell  as  a  witness,  without  objection,  had 
testified  to  the  manner  of  his  conducting  the  business  of  loaning 
money  and  receiving  payment  of  such  loans  for  the  plaintiff  bank ; 
from  which  it  appeared  that  he  was  accustomed  to  enter  on  a  cash- 
book  the  money  paid  out  by  him  when  a  note  was  discounted,  and 
also  the  money  when  received  by  him  in  payment  of  a  note  on 
which  book  was  entered  the  money  paid  to  defendant  when  the 
note  was  discounted,  but  there  was  no  entry  of  the  payment  of 
money  on  the  note.  In  addition  to  this,  he  testified  that  defend- 
89 
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ant  did  not  pay  the  money  due  on  the  note,  as  defendant  had 
testified  that  he  did.  Thereupon,  on  cross-examination,  the  man- 
ner of  the  questions,  and  the  answers  of  the  witness,  made  the  im- 
pression that  his  denial  of  the  alleged  payment  by  the  defendant, 
resulted  mainly  from  the  fact  that  said  book  contained  no  entry 
of  such  payment.  In  this  conjuncture,  obviously,  it  was  made 
by  such  cross-examination,  both  important  and  legitimate  to  show 
fully  the  manner  in  which  the  business  was  done — in  the  doing 
of  which,  and  as  part  of  it,  was  the  keeping  and  making  entries 
in  the  book ;  not  that  the  book  by  itself  would  constitute  affirm- 
ative evidence  of  the  non-payment  of  the  money,  but  it  would, 
in  connection  with  the  mode  of  keeping  it,  as  a  part  of  the  modiu 
operandi  of  doing  the  business,  bear  upon  the  reliableness  and 
effect  of  the  testimony  of  the  witness,  in  his  denial  that  defendant 
had  paid  the  money  at  the  time  alleged  and  testified  by  defendant. 

If,  by  the  cross-examination,  the  reliableness  of  his  testimony 
had  not  been  forced  to  depend  on  the  book  showing  what  had 
taken  place  in  relation  to  the  payment  of  the  money  by  defendant 
as  he  had  testified,  it  would  have  been  unimportant  to  go  into 
that  detail  of  testimony  to  which  objection  was  made,  and  also  to 
have  given  the  book  in  evidence.  But  when  such  a  questionable 
condition  of  the  witness's  testimony  was  made  by  the  defendant  to 
depend  on  the  entries  and  manner  of  doing  the  business  of  the 
bank,  in  connection  with  the  book,  certainly,  upon  common  prin- 
ciples, the  book,  and  its  minute  history,  should  be  laid  before  the 
jury,  to  enable  them  to  determine  the  value  of  the  testimony  of 
the  witness,  in  denying  that  the  payment  was  made  as  the  defend- 
ant had  testified.  This  is  consonant  with  both  text-books  and 
decided  cases. 

We  are  unable  to  discover  any  thing  improper  in  the  remarks 
of  the  judge  to  the  jury.  It  seems  to  us  that  in  those  remarks 
the  true  province  was  assigned  to  that  book,  viz :  as  bearing  on  - 
the  reliableness  of  Hubbell's  testimony  in  denying  the  payment 
by  the  defendant.  It  is  the  weight  of  witness's  testimony, 
that  the  court  was  presenting  for  the  consideration  of  the  jury, 
as  touching  the  issue  on  trial :  the  court  expressly  declining  even 
to  advise  them  as  to  the  weight  of  evidence  afforded  by  the  book 
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in  its  subordinate  and  ancillary  character.  The  comments  of  the 
judge,  giving  some  intimations  to  the  jurj  how  the  book  has  sig- 
nificance as  evidence  at  all,  are  both  sensible  and  proper,  and 
such  as  would  naturally  occur  to  the  mind  of  one  experienced  in 
the  principles  of  evidence,  and  in  the  just  apprehension  of  the 
instruments  of  evidence  and  their  legitimate  use.  The  idea  that 
it  is  the  duty  of  the  court  to  le^ve  the  jury  to  such  light  as  may 
be  shed  upon  them  by  counsel  in  the  argument  of  cases,  without 
intimations  as  to  the  true  light  in  which,  under  the  law,  the  mate- 
rials of  evidence  are  to  be  considered  and  used,  not  only  is  not 
proper  to  be  countenanced,  but  is  counter  to  the  practice  of  the 
best  class  of  judges.  In  the  present  case  the  jury  were  left  free, 
not  only  to  con:  true,  but  to  weigh  and  apply,  the  evidence,  and 
find  the  questionable  facts  from  it.  It  would  be  a  noticeable  in- 
novation if  it  should  now  be  held  that  the  court  could  not  law- 
fully state  to  the  jury  his  impressions  and  understanding  as  to 
how  a  witness  meant  to  be  understood  in  the  testimony  he  had 
given,  when  some  question  had  arisen  on  that  subject,  and  indi- 
cate how  such  impression  and  understanding  were  derived — espe- 
cially when  the  court  close  by  telling  the  jury  that,  "  it  is  all  a 
matter  of  fact  for  you  to  determine  upon  examination  of  the  tes- 
timony." 

We  regard  the  criticisms  in  the  argument  on  this  ground  of  ex- 
ception as  not  warranted  by  principle  or  usage,  and  without  ade- 
quate occasion  in  the  present  instance. 

Judgment  is  afiBrmed. 
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James  Morse  v.  Edgar  J.  Powers. 
Agency. 

The  plalntUTs  son  oond  noted  the  basineaB  of  a  small  itore  belonging  to  the  plaintiff, 
under  an  agreement  that  he  should  ha^e  a  ttnppo.  t  for  himself  and  family  out  of  it,  as 
a  oompensation  for  his  ser^lees.  Both  took  goods  from  the  store  as  they  wanted  for 
for  fiunlly  use,  and  no  aocoont  was  made  of  them.  While  the  son  was  thus  in  the 
store,  the  defendant  doctored  his  wife,  and  took  tioods  out  of  the  store  in  payment  for 
his  serTioes,  which  were  necessary,  by  agreement  with  the  son,  who  had  no  means  of 
support  except  what  he  derived  from  the  store  as  aforesaid.  When  he  left  his  (kther's 
employ,  he  credited  the  defendant's  iiervioes  on  the  ^torf-booVs;  but  the  plaintiff 
erased  the  credit,  and  brought  this  suit  to  reoorer  Ibr  the  goods  thus  delirered  to  the 
defendant;  and  it  was  k^ld,  that  he  could  not  recover. 

Book  account.  The  only  question  in  the  case  was  as  to  the 
allowance  of  the  defendant's  account  for  doctoring  the  wife  of 
the  plaintiff's  son  ;  as  to  which  the  auditor  reported  the  following 
facts: 

The  plaintiff's  son,  James  Morse,  Jr.,  was  engaged  in  con- 
ducting and  attending  to  the  business  of  a  small  store  belonging 
to  the  plaintiff,  under  an  agreement  that  he  should  attend  to  the 
business,  and  have  a  support  for  himself  and  family  out  of  it ; 
and  the  plaintiff  had  said  that  his  son  was  to  have  half  the  profits 
of  the  business ;  but  no  inventory  was  taken  of  the  stock  on 
hand  when  the  son  went  into  the  store ;  nor  was  any  account  kept 
to  show  what  the  plaintiff  or  his  son  took  out  of  the  store.  Each 
took  goods  from  the  store  as  they  wanted  for  family  use  ;  but  the 
auditor  did  not  find  that  a  partnership  existed  between  them. 
While  the  son  was  thus  engaged  in  the  store,  the  defendant,  a 
physician,  was  called  to  visit  his  wife,  and^'  on  his  first  visit, 
went  into  the  store,  and  it  was  then  and  there  agreed  between 
the  defendant  and  the  son  that  the  defendant  should  take  his  pay 
for  doctoring  out  of  the  store.  The  defendant  continued  to 
doctor  the  son's  wife  nearly  a  year  under  said  arrangement,  and 
charged  his  services  therefor  to  the  son  ;  during  which  time  he 
received  the  goods  from  the  plaintiff's  store,  which  were  charged 
to  him  in  the  plaintiff's  account  allowed  by  the  audit<3r.  Most  of 
said  goods  were  delivered  to  the  defendant  by  the  son,  and  the 
charges  therefor  made  by  him.  Two  or  three  days  after  the  son 
left  the  store,  he  credited  the  defendant  the  amount  of  his  ser- 
vices on  the  plaintiff's  books.  But  the  plaintiff  refused  to  let  the 
credit  stand,  and  erased  it.    The  plaintiff  knew  that  the  defendant 
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was  atteDding  upoD  his  son's  wife,  and  that  his  son  had  no  means 
of  paying  him  for  his  services,  except  what  he  was  receiving  for 
attending  to  the  business  of  the  store ;  and  knew  that  the  de- 
fendant began  taking  goods  from  the  store  about  the  time  he 
commenced  doctoring  his  son's  wife,  and  that  the  goods  were 
charged  to  the  defendant  upon  the  plaintiff's  books.  When  the 
defendant  was  making  his  third  or  fourth  visit,  the  plaintiff  met 
him  in  the  road,  and  had  a  talk  with  him  about  doctoring  her, 
and  said  his  son  had  paid  out  a  good  deal  of  money  for  doctoring 
her,  and  that  still  another  bill  was  to  be  made  for  the  same 
purpose,  which  would  have  to  come  out  of  him,  but  that  he  did 
not  care  about  the  bill,  if  it  did  the  woman  any  good.  The  . 
auditor  found  no  express  agreement  by  the  plaintiff  to  pay  the 
defendant's  said  bill ;  but  found  that  the  defendant  relied  upon 
the  assent  of  the  plaintiff  to  the  arrangement  made  between  the 
defendant  and  the  plaintiff*s  son,  and  that  said  reliance  was  based 
upon  the  plaintiff's  knowledge  aforesaid,  and  upon  the  conver- 
sation between  the  plaintiff  and  defendant  above  mentioned.  The 
plaintiff's  son  had  to  depend  upon  his  labor  and  interest  in  said 
store,  such  as  it  was,  for  the  support  of  his  family.  The  de- 
fendant's charges  were  reasonable,  and  his  services  necessary. 

If  the  defendant's  said  account  was  to  be  allowed,  the  auditor 
found  due  to  the  defendftnt  the  sum  of  $49.86.  If  not,  he  found 
899.23  due  to  the  plaintiff. 

The  court,  at  the  April  term,  1872,  Botge,  J.,  presiding, 
rendered  judgment  on  the  repoi*t  for  the  plaintiff.  Exceptions 
by  the  defendant. 

H.  A.  Burt  and  B,  Eallj  for  the  defendant. 

Fitch  ^  Newton^  for  the  plaintiff,  cited  Denisan  v.  Tyson^  17 
Vt.  549,  555 ;  Squires  el  al.  v.  Barber,  37  Vt.  558 ;  Chit.  Oont. 
819  ;  1  Am.  Lead.  Cas.  556,  574  ;  Smith  v.  Watson,  14  Vt.  832  ; 
Carter  v.  Howard,  39  Vt.  106. 

The  opinion  of  the  court  was  delivered  by 

Bbdfield,  J.  This  action  is  book  account.  The  auditor's 
report  states  that  tlie  plaintiff's  son,  James  Morse,  Jr.,  had 
charge  and  conducted  the  business  of  the  plaintiff's  store  of 
goods,  in  Franklin,  near  Canada  line.  That  there  was  no  special 
agreement  as  to  compensation  for  the  son's  services.    But  it  was 
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^^  agreed  that  James,  the  son,  should  attend  to  the  business  of  the 
store,  and  should  have  a  support  for  himself  and  family  out  of 
the  business."  Both  the  plaintiff  and  the  son  took  goods  as  they 
wanted,  from  the  store,  for  family  use,  and  no  charges  were  made  or 
account  kept  of  thi'm.  The  auditor  further  reports  that  the  goods 
were  delivered  by  James,  Jr.,  in  payment  of  defendant's  services 
as  physician  in  attending  upon  the  Bon\  wife,  and  were  delivered 
from  time  to  time,  as  the  services  accrued ;  and  when  James,  Jr. 
left  his  father's  service,  he  cancelled  the  account,  by  crediting 
on  the  books  the  defendant's  account  for  these  professional 
services.     The  auditor  finds  defendant's  services  necessary. 

There  is  no  doubt  that  the  agreement  at  the  time  the  goods 
were  delivered  to  the  defendant,  that  they  were  received  in 
payment  of  defendant's  services,  was  binding,  as  between  the 
parties  to  the  contract.  The  only  question  would  seem  to  be 
whether  James  Morse,  Jr.  was  authorized  to  deliver  the  goods 
in  payment  of  his  own  debts. 

The  plaintiff  agreed  that  the  son  should  have  ^^  support  for 
himself  and  family,  from  the  business  "  ;  and  he  was  in  the  habit 
of  appropriating  the  goQds  for  that  purpose.  Proper  medical 
treatment  to  the  sick,  is  deemed,  by  usage,  as  necessary  as  the 
provision  of  bread  to  the  hungry.  And,  we  think,  the  facts 
reported  authorized  the  son  to  clothe  and  feed  his  family  from  the 
avails  of  the  store,  and,  by  the  same  means,  procure  ^^  necessary  " 
medical  attendance  to  those  of  them  that  were  sick. 

U.  The  auditor  finds  that  the  defendant  relied  on  the  plaintiff^ s 
assent  to  the  arrangement  made  between  James,  Jr.  and  the  de- 
fendant. The  report  does  not  state  that  the  plaintiff  expressly 
asserUed  to  the  arrangement,  but  that  defendant's  reliance  was 
based  on  certain  specific  facts  reported.  And  it  seems  that 
plaintiff  was  aware  that  the  son  was  delivering  goods  to  the 
defendant,  while  the  services  were  being  rendered  ;  that  he  knew 
James  had  no  other  means  with  which  to  pay  for  those  services, 
and  that  he  told  the  defendant  that  ''his  bill  would  have  to  come 
out  of  him,  but  he  did  not  care  about  the  bill  if  it  did  the  woman 
any  good."  When  the  auditor  states  that  the  defendant  relied 
on  the  plaintiff's  assent^  ^^ based**  on  these  facts,  the  natural 
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oonstruction  of  the  language  used  would  be,  that  the  plaintiff 
expressly  assented  to  the  arrangement.  They  were  certainly  very 
satisfactory  proof  of  such  assent.  But  however  this  may  be,  we 
are  satisfied  that  the  agency  of  James,  Jr.,  authorized  him  to 
make  the  arrangement  with  the  defendant.  The  judgment  of  the 
county  court  is  therefore  reversed,  and  judgment  on  the  report 
that  the  defendant  recover  of  the  plaintiff  forty-nine  dollars  and 
thirty-six  cents,  and  interest  from  the  24th  of  April,  1872. 


Jambs  Boonbt,  ouabdian  of  William  H.  Btan,  v.  SAMUBa:. 

H.  Soule. 

[In  Chancbbt.] 

Jurisdiction  of  Chancery  to  Remove  a  Cloud  to  the  Title  qf  Land; 

Th»  orator  sUoged  in  his  bUl  that  &.,  hli  ward,  waa  the  owner  of  a  flum  in  F.,  and  had 
a  homestead  therein,*  and  that  he  was  adjadged  a  banknipt,  and  the  defendant  ap- 
pointed his  assi^neei  and  that  said  homestead  was  decreed  to  R.  by  the  ooart  of  bank- 
mptoj;  that  R.  absconded,  and  the  orator  was  appointed  his  gaardian;  that  the 
defendant  thereafterwards  obtained  judgment  by  defenlt  aj^inst  R.,  before  a  Jnstioe  ot 
the  peaoe,  without  the  serrioe  of  process,  notice,  or  recognisance  for  review,  and 
levied  his  ezeontion  upon,  and  set  off,  said  homestead;  that  it  was  the  duty  of  the  or- 
ator, as  snch  goaidian,  to  sell  said  homestead  ior  the  support  of  R.'s  fiunily,  but 
that  said  levy  and  set  oflT  hindered  and  impeded  his  selling  the  same,  and  constituted 
a  cloud  upon  the  title  thereof;  and  prayed  that  said  cloud  be  removed.  The  an- 
swer averred  that  the  court  of  bankruptcy  adjudged  that  R.  had  a  hometteai  inUr€9t  in 
said  term;  that  the  defendants  claim  upon  which  said  Judgment  was  founded,  was 
anterior  to  the  aoquisition  of  said  homestead,  and  that  said  homestead  was  not  exempt 
from  said  levy  and  set-oflT.  The  case  was  heard  on  bill  and  answer.  BeU,  that  the 
ease  was  not  one.  for  the  interposition  of  a  oouct  of  equity. 

Appeal  from  the  court  of  chancery.  The  case  sufficiently  ap- 
pears from  the  opinion,  except  that  the  bill  alleged  that  it  was 
necessary  for  the  orator,  in  the  due  performance  of  his  duty  as 
guardian,  to  sell  his  ward's  said  homestead  interest  for  the  sup- 
port of  the  family  of  his  said  ward,  and  that  the  levy  and  set  off 
on  the  defendant's  execution,  and  the  record  thereof  in  the  town- 
clerk's  office,  constituted  a  doud  upon  the  title  of  said  homestead, 
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and  greatly  hindered  and  impeded  the  orator  in  selling  the  same. 
The  court,  Rotce,  Chancellor,  dismissed  the  bill.  Appeal  by  the 
orator. 

Bent  n  ^  Irish^  for  the  orator. 

A  question  is  made  that  there  is  no  ground  for  application  to  a 
court  of  chancery.  This  is  to  be  determined  by  the  bill  without 
regard  to  the  answer.  The  bill  presents  several  grounds  of  equity 
jurisdiction.  It  claims  that  the  judgment  was  irregularly  ob- 
tained. It  is  true,  this  would  have  been  ground  for  audita  que- 
rela^ which  is  a  statutory  remedy,  like  the  special  petition  for  a 
new  trial  on  the  ground  of  fraud,  accident,  or  mistake.  But  it 
has  been  held  that  such  remedies  are  cumulative,  and  do  not  ex- 
tinguish the  remedies  previously  existing.  Alexander  v.  Abbott ^ 
21  Vt.  476.  In  the  early  history  of  equity  jurisprudence,  and 
before  the  day  of  the  writ  of  audita  querela  ^  such  irregularities 
were  a  well  recognized  and  very  common  ground  of  equity  juris- 
diction. But,  be  this  as  it  may,  the  case  shows  other  and  very 
clear  grounds  of  equity  jurisdiction.  The  bill  shows  that  the 
orator,  as  guardian,  is  obliged  to  sell  this  property  for  the  sup- 
port of  the  children  of  his  ward,  and  that  he  cannot  make  the 
sale  with  this  levy  outstanding.  This  levy,  then,  constitutes  a 
•  cloud  *upon  the  orator's  title,  which  works  him  an  injury.  On 
this  ground,  he  has  a  well  recognized  ground  of  relief  in  chan- 
cery to  remove  that  cloud.  Hodges  v.  Qriggs  et  al.  21  Vt.  280, 
282 ;  Eldridge  v.  Smith  et  al.  24  Vt.  484  ;  Hilliard  Injunct.  804, 
550  ;  England  v.  Lewie^  25  Gal.  357.  Another  ground  might  be, 
to  prevent  multiplicity  of  suits. 

F.  M,  Mclntjfrey  for  the  defendant. 

The  orator  asks  to  have  this  court  vacate  and  set  aside  the  judg- 
ment of  a  court  of  law  having  jurisdiction  of  the  parties  and  the 
subject-matter,  the  property  being  levied  upon  by  execution  issued 
upon  such  judgment, — which,  in  accordance  with  the  repeated 
decisions  of  this  court,  cannot  be  done.  Briggs  et  al.  v.  Skaw  et  al. 
16  Vt.78 ;  Smith  y.PettengaU,  lb.  82 ;  Bevereaux  v.  Cooper^  lb.  88 ; 
Barrett  v.  Sargent^  18  Vt.  866 ;  Bradley  et  als.  v.  Eichardsan 
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et  al.  28  Vt.  720 ;  Warmr  v.  Conant,  24  Vt.  351 ;  Shedd  v. 
Bank  of  Brattlehoro,  32  Vt.  709.  The  judgment  of  another 
court  upon  the  same  subject-matter,  having  jurisdiction,  is  conclu- 
sive as  to  that  matter.  Low  v.  Mvssey^  41  Vt.  393.  The  case 
shows  that  if  the  orator  is  entitled  to  any  redress,  he  has  an  am- 
ple remedy  in  a  court  of  law  ;  and  in  such  case,  a  court  of  chan- 
cery will  not  interpose.  Barrett  v.  Sargent^  supra.  If  there 
was,  or  is,  any  irregularity  about  the  defendant's  judgment 
against  Ryan,  audita  querela  is  the  proper  remedy.  Hurlhut  v. 
Mayoy  1  D.  Chip.  387  ;  Marvin  v.  Wilkins^  1  Aik.  107 ;  Alexan- 
der V.  Abbott,  21  Vt.  476  ;  WhUney  et  al.  v.  Silver,  22  Vt.  634 ; 
Hopkins  V.  Hayward,  34  Vt.  474.  If  a  defendant  have  no  notice 
of  the  pendency  of  a  suit,  and  judgment  be  rendered  against  him 
by  default,  the  judgment  is  not  irregular  nor  void,  as  by  writ  of 
review  he  can  have  his  day  in  court  according  to  the  provisions 
of  the  statute.  Geu.  Stat.,  ch.  81,  §  52,  et  seq,  ;  Davis  v.  Beebe, 
5  Vt.  560  ;  Ellsworth  v.  Learned,  21  Vt.  535 ;  Marvin  v.  WiU 
kins,  supra.  The  orator  does  not  show  in  his  bill  any  matter 
that  would  constitute  a  defe>se  to  the  defendant's  suit  at  law, 
which  is  absolutely  necessary  to  entitle  him  to  any  relief  in  a 
court  of  chancery  against  the  judgment.  Fletcher  v.  Warven^  18 
Vt.  45  ;  Warner  v.  Conant,  supra.  The  facts  set  forth  in  the 
answer,  constitute  a  full  defense  to  the  suit ;  and  the  orator  hav- 
ing set  the  case  down  for  hearing  on  bill  and  answer,  the  truth 
of  the  answer  is  conceded  Doolittle  v.  Qookin,  10  Vt.  265 ; 
Slason  V.  Wright,  14  Vt.  208  ;  Gates  v.  Adams  etals.  24  Vt.  70. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  orator  alleges  in  his  bill  that  his  ward, 
William  H.  Ryan,  was  the  owoer  of  a  farm  in  Fairfield,  and  had 
a  homestead  interest  therein  ;  that  he  was  adjudged  a  .bankrupt 
by  the  district  court  of  the  United  States  for  Vermont ;  that  the  de- 
fendant was  duly  appointed  assignee  of  his  assets,  and  that  a 
homestead  was  decreed  to  said  Ryan  by  said  court ;  that  Ryan 
absconded,  and  that  the  orator  was  appointed  his  guardian  ;  after 
which  the  defendant  obtained  judgment  without  service  of  process, 
or  notice,  or  recognizance  for  review,  before  a  justice  of  the 
40 
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peace,  against  said  Ryan,  and  levied  his  execution  and  set  off 
said  homestead.  The  answer  avers  that  the  district  court  ad- 
judged that  Ryan  had  a  homestead  interest  in  said  premises ;  that 
the  defendant's  claim,  upon  which  he  obtained  said  judgment,  was 
anterior  to  the  acquisition  of  said  homestead ;  that  said  home- 
stead was  not  exempt  from  his  execution  and  levy,  and  that  his 
judgment  was  regular  and  valid.  The  case  was  submitted  on  bill 
and  answer. 

I.  This  is  a  bill  quia  timet^  to  remove  a  cloud  from  plaintiff's 
title  to  a  parcel  of  land.  Another  cloud,  somewhat  dense,  seems 
now  to  have  enveloped  the  title,  by  a  decree  of  foreclosure  which 
has  become  absolute  against  both  parties.  And  as  this  is  aven-ed 
and  relied  upon  in  the  answer,  it  should  operate,  at  least,  as  a 
disclaimer  of  title  on  the  part  of  the  defendant.  It  is  doubtful, 
upon  the  averments  in  the  bill  and  answer,  whether  Ryan  had  an 
absolute  and  entire  homestead.  Homesteads,  under  our  statute, 
may  exist  svi  modo,  subject  to  certain  debts,  or  mortgage  liens. 
Whether  it  is  not  the  province  and  duty  of  the  bankrupt  court  to 
marshal  the  assets  of  the  bankrupt,  and  determine  priorities  of 
right  and  lien,  or  what  has  been  done  as  to  this  property  by 
that  court,  is  not  made  very  clear  in  proof  or  argument.  But 
we  think  this  not  a  case  for  the  interposition  of  a  court  of  equity. 

There  is  no  fund  locked  up  awaiting  the  determination  of  title, 
as  in  Hodges  v.  Qriggs^  21  Vt.  280,  and  the  court,  in  that  case, 
directed  the  parties  to  implead  at  Uw.  There  is  no  averment  that 
makes  this  an  exception  to  the  common  case  where  one  party 
claims  to  be  the  true  owner  of  land,  and  alleges  that  another 
claims  it  without  valid  title.  The  jurisdiction  of  courts  of  law 
and  of  equity  is  not  concurrent  in  this  class  of  cases,  leaving  a 
party  his  election  in  which  forum  he  will  have  his  rights  deter- 
mined. But  courts  of  equity  will,  in  their  discretion^  in  excep- 
tional cases,  interpose  to  prevent  fraud  and  wrong.  Where  one 
holds  the  apparent  title,  but  it  is  invalid  in  the  hands  of  those 
who  have  notice  of  the  equities  of  another,  and  there  is  reason  to 
apprehend  he  will  convey  it  to  an  innocent  purchaser,  a  court  of 
equity  will  interfere  to  restrain  a  party  from  such  threatened  act ; 
for  otherwise  it  would  work  a  fraud  to  an  innocent  party.     But 
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wheu  the  title  asserted  is  all  of  record,  and  its  infinnities  can  be 
exposed  at  all  times,  and  against  all  persons,  a  court  of  equity 
will  not  interfere,  but  leave  the  party  to  his  remedy  at  law — the 
forum  provided  for  settling  such  issues  of  fact.  Such  is  the  gen- 
eral current  of  the  authorities.  Van  Doren  v.  Mayor  of  New 
York,  9  Paige,  388 ;  Mallory  v.  Dougherty,  16  Wis.  267  ;  Muvr 
%on  V.  MuMon,  28  Conn.  582 ;  1  Story's  Eq.  Juris.  §  700  a,  and 
note ;  Woodman  v.  Sahtonstall,  7  Gush.  181 ;  Blackmore  v.  Von 
VUet,  11  Mich.  252. 

In  Wing,  AdmW,  v.  Hall  ^  Barling,  44  Vt.  118,  Wheelbb, 
J.,  says :  ^^  The  relief  in  such  cases  is  granted,  not  as  a  mat- 
ter of  right  that  the  party  seeking  it  has,  but  as  a  matter  of 
discretion  that  the  court  may  or  may  not  exercise,  as  appears  fit." 
That  discretion  is  not  arbitrary,  but  Judicial,  and  is  to  be  exer- 
cised in  exceptional  cases  where  the  remedy  at  law  is  inadequate, 
and  delay  dangerous ;  or  some  other  ingredient  is  shown  requiring 
the  efiectual  powers  of  equity  jurisdiction  to  prevent  fraud  and 
injustice.  If  the  defendant's  judgment,  execution,  and  levy,  are 
void,  their  infirmity  is  apparent  upon  the  records,  which  are  fixed, 
and  will  remain ;  and  when  the  defendant  attempts  to  oust  the 
orator  by  asserting  the  validity  of  his  judgment  and  set  off,  there 
would  seem  little  danger,  and  fhe  orator  could  readily  show  their 
invalidity. 

But  if  a  party  who  distrusts  his  own  title  and  fears  that  of  an- 
other, may,  at  his  election,  and  as  an  experiment,  drag  into  a  court 
of  equity  all  persons  who  may  have  some  claim  or  title  to  the 
premises,  and  thus  occupy  the  court  in  canvassing  titles  and  de- 
termining rights  that  were  never  asserted,  it  would  be  perverting 
a  very  salutary  rule  of  equity  law  to  needless  and  mischievous 
ends.  The  inquiry  into  title  to  lands,  has  a  special  fitness  to  trial 
by  jury ;  and  we  think  that  litigation  would  be  abridged,  and 
public  justice  subserved,  by  adhering  to  a  just  and  salutary  rule 
of  law,  rather  than  perverting  it  to  new  experiments. 

The  decree  of  the  court  of  chancery  dismissing  the  orator's  bill, 
is  affirmed,  and  the  cause  is  remanded. 
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It  if  not  nooewry  in  order  to  make  dyinc  declarations  admissible  In  erldenoe,  that  the 
deelafant  shonld  state  ererythinic  oonstituting  the  ret  gettat  of  the  snbleot  of  his  state 
ment ;  but  only  that  his  statement  of  any  given  ikot  shonld  be  a  ftiU  expression  of  all 
that  he  intended  to  say  as  oonoeming  his  meaning  as  to  snoh  flust. 
The  fhot  that  a  witness,  by  whom  dying  declarations  are  sought  to  be  proved,  reduced  the 
deolaratlons  to  writing  at  the  time  they  were  made,  but  has  lost  the  ibemorandum,  does 
not  bear  upon  the  question  of  their  admissibility,  but  only  upon  the  reliability  of  the 
leoolleotion  of  the  witness. 
'OnTtiial  of  an  indictment  for  manslaughter,  the  court  charged  the  Jury  that,  "  if  they 
were  convinced  beyond  a  reasonable  doubt  that  the  death  of  the  decedent  was  ocoa- 
iloned  by  the  shot  ftred  by  the  respondent,  then  the  prosecution  had  made  out  the  kill- 
.ing  in  the  manner  charged  in  the  Indictment   *    *    *.    That  all  Icilling  is  presumed  to 
■be  nnlawftil;  and  when  the  Act  of  the  killing  is  established,  it  devolves  on  the  party 
who  committed  the  act  to  excuse  that  killing—to  show  that  it  was  Justified— in  order  to  es- 
cape the  legal  consequences  which  attach  to  the  oonunission  of  the  act."     Htld,  error } 
and  that  exculpatory  evidence  having  been  given  on  trial,  tbe  Jury  should  have  been 
Instructed,  in  substance,  that,  upon  all  the  evidence,  they  must  find  beyond  a  reasonable 
doubt  that  the  crime  charged  In  the  indictment  was  committed  by  the  respondent,  in 
order  to  warrant  his  being  ibnnd  guilty. 
It  is  error  for  the  court  to  have  any  communication  with  the  Jury  alter  a  case  has  been 

submitted  to  them,  and  while  they  have  it  under  consideration,  except  in  open  c5urt. 
It  is  also  error  for  the  court  to  fhmish  the  Jury  a  copy  of  the  statutes  of  the  state  while 
they  are  out  of  court  deliberating  upon  their  verdict,  that  they  may  read  certain  pro- 
visions, designated  by  the  court,  touching  the  case  under  consideration. 
The  case  of  StaU  v.  Booker,  17  Vt.  670,  commented  upon  and  explained. 
The  idea  embraoed  in  the  expression,  that  a  num*9  house  U  ki$  omtie^  is,  not  that  it  is  his 
pro j^ehrj  ^  —d  that,  «a  such,  he  has  the  right  to  defbnd  and  protect  It  by  other  and  more 
extreme  means  than  he  might  lawfUly  use  to  defend  and  protect  his  shop,  his  office,  or 
his  bam.  The  sense  in  which  the  house  has  a  peculiar  immunity,  is,  that  it  is  sacred 
for  the  protection  of  his  person,  ind  of  his  &mily.  An  assault  on  the  house  can  be  re- 
garded as  an  assault  on  the  person,  only  in  case  the  purpose  of  such  ■sswilt  be  li^y 
to  the  person  of  the  occupant,  or  members  of  his  ikmily,  and  in  order  to  accomplish 
this,  the  assailant  attacks  the  castle,  in  order  to  reaoh  the  inmate.  In  this  view,  it  is 
•aid  and  settled  that»  In  such  case,  the  inmate  need  not  flee  ih>m  his  house  in  order  to 
•scape  injury  by  the  assailaat,  but  he  may  meet  him  at  the  threshold,  and  prevent  him 
flrom  breaking  in,  by  any  means  rendered  necessary  by  the  exlgenoy-*and  upon  the  same 
ground  and  reason  that  one  may  defend  himself  fh>m  peril  of  lift,  or  great  bodily 
hacm,  by  means  fhtal  to  the  assailant,  if  rendered  necessary  by  the  exigency  of  the  as- 
•anlt. 
inieTe  the  defense  can  legitimately  claim  that  there  was  an  assault  on  the  respondent's 
house,  with  the  intent,  either  of  taking  his  lifb,  or  of  doing  to  him  great  bodily  harm, 
the  respondent  would  be  Justified  in  using  a  deadly  weapon,  if  it  should  be  neoessary 
in  Older  to  prevent  the  perpetration  of  soeh  orime,  or  if,  under  the  eiroumstanoes  at- 
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tending  the  emersenoy,  the  respendent  bad  reason  to  belleye,  and  was  warranted  in 
beliering,  and  In  &ot  did  believe,  thtt  it  was  neoessary  in  order  to  prevent  the  oommis- 
slon  of  snob  orime. 
In  ease  the  purpose  of  an  assailant  Is  to  take  life,  or  inflict  great  bodily  harm,  and  the 
object  of  his  attack  upon  a  house  is  to  get  access  to  the  occupant  for  such  purpostf,  the 
same  means  may  lawfully  be  used  to  prevent  him  from  breaking  in,  as  might  be  used 
to  prevent  him  from  making  the  harmfbl  assault  upon  the  person,  in  case  the  parties 
were  met  (hee  to  Ihoe  )n  any  other  place.  In  either  ease,  the  point  of  Justification  is, 
that  such  use  of  iktal  means  was  necessary  in  order  to  the  rightful,  eflbotual  protection 
of  the.  respondent,  or  his  fSunlly,  from  the  threatened  or  impending  peril. 

Indictment  for  manslaughter.  Plea,  the  general  issue,  and 
trial  by  jury,  April  term,  1872,  Royce,  J.,  presiding. 

On  trial,  the  evidence  tended  to  show  that  on  the  2  Ith  of  May, 
1871,  the  respondent  was  living  with  his  wife,  mother  and  sistero, 
in  a  tenement  house  in  the  village  of  St.  Albans ;  that  on  the  ei^ve- 
ning  of  that  day,  Ocorge  W.  Flanders,  the  decedent,  and  one 
Watson,  being  under  the  influence  of  liquor,  went  to  the  respond- 
ent's house,  after  he  and  his  family  had  retired  for  the  night, 
and,  knocking  at  the  door,  asked  to  bo  let  in  ;  that  the  respond- 
ent raised  the  window  of  his  room  and  told  them  that  he  did  not 
want  any  one  there,  and  that  they  could  not  come  in  ;  that  they 
said  they  wanted  to  come  in  and  talk  with  the  respondent,  and 
kept  insisting  upon  l)eing  let  in,  and  remained  some  time,  insist- 
ing, and  grew  more  violent  the  longer  they  stayed,  and  repeat- 
edly threatened  to  break  the  door  down,  and  swore,  and  used 
abusive  language,  and  threw  a  brick  or  stone  through  the  win- 
dow ;  that  one  of  them  took  ofif  his  hat  and  commenced  taking 
off  his  coat,  and  started  towards  the  door,  whereupon  the  respond- 
ent went  into  another  room  and  got  a  gun  that  he  had  used  some 
days  before,  hunting,  and  which  was  loaded  with  shot,  and  put 
the  barrel  on  the  window  sill  and  fired,  giving  the  said  Flanders 
a  mortal  wound,  of  which  he  died.  The  respondent  testified  that 
he  fired  to  the  ground,  and  that  his  object  was,  not  to  hit  them, 
bat  to  scare  them  away. 

The  prosecution  introduced  Morrill  J.  Hill  as  a  witness  to 
prove  the  dying  declarations  of  the  decedent,  who  testified  that 
he  saw  him  after  he  was  shot ;  that  in  answer  to  his  inquiries  he 
made  statements  concerning  the  occurrence  connected  with  the 
shooting ;  that  he  was  so  weak  that  the  witness  could  not  get  a 
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full  or  detailed  statement  of  the  affair  from  him,  and  got  only 
detached  statements  in  the  intervals  between  the  spells  of  vom- 
iting ;  that  he  took  the  words  of  the  decedent  on  paper  at  the 
time,  to  preserve  his  dying  declarations,  but  that  the  paper  was 
lost;  that  the  statements  were  made  by  the  decedent  in  the 
consciousness  that  he  was  iu  a  d>ing  condition.  To  the  admission 
of  this  testimony  the  respondent  objected,  but  the  same  was 
admitted ;  to  which  the  respondent  excepted. 

The  respondent  requested  the  court  to  charge  that  ^'the 
making  of  an  attack  upon  a  dwelling,  and  especially  at  night, 
the  law  regards  as  equivalent  to  an  assault  upon  a  man's  person  ; 
for  a  man's  house  is  his  castle/'  But  the  court  refused  so  to 
charge ;  to  which  the  respondent  excepted.  The  court  charged 
the  jury  that,  ^' if  they  were  convinced  beyond  a  reasonable 
doubt  that  the  death  of  Flanders  was  occasioned  by  the  bhot  fired 
by  the  respondent,  then  the  prosecution  had  made  out  the  killing 
in  the  manner  charged  in  the  indictment  *  *  *.  That  all  killing 
of  a  human  being  is  pi^esumed  to  be  unlawful ;  and  when  the  fact 
of  the  killing  is  established,  it  devolves  on  the  party  who  com- 
mitted the  act  to  excuse  that  killing — to  show  that  it  was  justifia 
ble — in  order  to  escape  the  legal  consequences  which  attach  to 
the  commission  of  the  act "  ;  to  which  the  respondent  excepted. 

After  the  jury  had  retired  to  consider  of  their  verdict,  they 
sent  the  following  inquiry  in  writing  to  the  court,  by  the  officer 
having  them  in  charge :  ^^  What  is  the  law  in  relation  to  man- 
slaughter in  the  third  degree,  or  what  is  the  punishment  fo^ 
manslaughter  in  the  third  degree?"  and  the  presiding  judge, 
while  the  court  was  in  session  and  the  jury  in  their  room  for 
deliberation,  without  the  knowledge  of  the  respondent  or  his 
counsel,  or  the  counsel  for  the  state,  sent  to  the  jury  in  their 
room,  and  without  their  coming  into  open  court,  the  following" 
communication  in  writing:  "There  are  no  degrees  in  man- 
slaughter under  our  laws  ;  but  the  amount  and  kinds  of  punish- 
ment that.jshall  be  inflicted  you  will  see  are,  with  certain  limitations, 
in  the  discretion  of  the  court "  ;  and  the  court  sent  the  General 
Statutes  to  the  jury  in  their  room,  and  referred  them  to  §  15,  ch. 
112.    To  which,  after  the  verdict  of  guilty  had  been  returned, 
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and  as  soon  as  the  fact  came  to  their  knowledge,  the  counsel  for 
the  respondent  excepted. 

Warrington  ^  Mclntyre  and  Benton  ^  Irish^  for  the  respondent. 

Mr.  Hill's  testimony  to  the  dying  declarations  of  Flanders  was 
improperly  admitted.  From  his  testimony  it  appears  that  he 
could  not  get  a  complete  statement  from  Flanders,  but  only 
fragment's.    This  is  not  sufficient      1  Greenl.  Bv.  §159. 

The  charge  of  the  court  as  to  the  burden  of  proof,  was 
erroneous.  "  The^  burden  of  proof  never  shifts,  but  is  upon  the 
government  throughout."  Redfield's  note,  I  Greenl.  Ev.  §  81  b  ; 
Commomvealth  v.  McKie^  1  Gray,  61.  "  It  is  the  duty  of  the 
court,  first,  to  pronounce  the  criminal  innocent  until  he  is  proved 
guilty,  aud  secondly,  after  he  is  shown  to  have  committed  a 
homicide,  to  look  for  every  excuse  which  may  reduce  the  guilt  to 
the  lowest  point  consistent  with  the  facts  proved."  State  v. 
McDonnell,  32  Vt.  491,  538.  Whether  this  rule  is  sufficiently 
comprehensive  to  embrace  cases  of  what  may  be  termed  extra- 
neous justification,  as  the  question  of  sanity,  it  is  not  necessary 
to  inquire  hero ;  but  to  the  extent  this  case  goes,  namely,  the 
circumstances  attending  the  act  and  constituting  the  res  gestce,  it 
is  not  now  controverted.  1  Whart.  Crim.  Law,  §  708,  note ;  8 
Greenl.  Ev.  §  149,  note ;  Commonwealth  v.  Hawkins,  8  Gray,  465. 

The  court  refused  to  give  any  practical  effect  to  the  doctrine 
that  a  man's  house  is  his  castle.  The  respondent  was  entitled  to 
a  charge  in  that  respect  in  accordance  with  his  request.  2  Bishop 
Crim.  Law  (  8d  ed. ),  §663,  and  note  ;  Pond  v.  People,  8  Mich. 
150, 177  ;  Commonwealth  v. ^ Drew,  4  Mass.  396  ;  2  Whart  Crim. 
Law,  §1024  ;  State  v.  ffooker,  17  Vt.  658, 670  ;  Whart.  Homi.  288. 

The  court  erred  in  holding  any  communication  with  the  jury  in 
their  room  while  they  were  considering  upon  their  verdict.  If 
at  all,  the  jury  should  have  been  called  into  open  court,  and  the 
communication  there  made,  in  the  presence  of  the  counsel  and  re- 
spondent. Hilliard  New  Trials,  ch.  10,  §§35,  86,  87,  and  note 
A;  lb.  ch.  11,  §§156,157;  8  Whart.  Crim.  Law,  §8136-89; 
Sargeant  v.  Rolerts,  1  Pick.  839 ;  Merrill  v.  Nary,  10  Allen, 
416 ;   Burrows  v.   Unwin,  8  C.  A  P.  810 ;    Taylor  v.  Betrfnrd^ 
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13  Johns.  487  ;  Hoherg  v.  State^  3  Minn.  262.  It  was  also  error 
for  the  court  to  allow  a  copy  of  the  statutes  to  be  taken  to  the 
jury  in  their  room.  Merrill  v.  Nary^  supra;  Newkirk  v.  State^ 
27  Ind.  1  ;  Burrows  v.  Unwin^  supra.  In  all  cases,  parties  have 
a  right  to  a  trial  in  accordance  with  the  established  rules  of 
practice  of  courts,  and,  a  fortiori^  in  cases  where  the  life  or 
liberty  of  the  party  is  at  ^take,  is  he  entitled  to  such  a  trial  that 
the  verdict  shall  be  above  suspicion.  It  should  be  beyond  all 
doubt.  State  v.  Prescott,  7  N.  H.  287  ;  People  v.  Douglass^  4 
Cow.  26.  Even  in  civil  cases  this  rule  is  adhered  to  strictly. 
Brant  v.  Fowler^  7  Cow.  562  ;  Taylor  v.  Betsford^  supra.  A 
new  trial  will  be  granted  when  the  communication  is  directly 
calculated  to  influence  the  minds  of  jurors,  although,  in  point  of 
fact,  the  verdict  was  not  influenced.  McDaniels  v.  McBanielSj 
40  Vt.  863,  374  ;  Brant  v.  Fowler.,  supra  ;  Taylor  v.  Betsford, 
supra  ;  Madden  v.  State ^  1  Kan.  340.  In  the  case  at  bar,  it  is 
fair  to  presume  that  the  jury  would  not  have  made  the  inquiry 
they  did,  if,  at  the  time,  they  had  agreed  upon  a  verdict.  The 
fact  of  making  the  inquiry  raises  the  presumption  that  the  com- 
munication influenced  their  verdict,  and  it  devolves  upon  the 
state  to  show  that  it  did  not.  McDaniels  v.  McDanieU^  supra  ; 
Billiard  New  Trials,  ch.  3,  §18  ;  lb.  ch  7,  §§1,  2  ;  lb.  ch.  10, 
§51. 

G-eorge  A.  Ballard  and  W  D.  Wilson^  for  the  state. 

The  testimony  of  Hill  was  properly  admitted,  the  court  having 
first  become  satisfied  that  the  declarations  were  made  by  the 
decedent  in  the  belief  and  consciousness  that  he  was  at  the  time 
in  a  dying  condition.  Roscoe  Crim.  Ev.  22-3-4;  U.  S.  Crim. 
Dig.  161-174 ;  State  v.  Howard,  32  Vt.  380,  404 ;  State  v. 
Center  et  aL  35  Vt.  378. 

The  charge  of  the  court  was  correct,  and  presented  the  defense 
in  every  legal  light  that  the  testimony  had  any  tendency  to  put  it. 
The  request  to  charge  is  subject  to  the  objection  that  it  does  not 
contain  sound  law  to  the  full  extent.  Vaughan  v.  Porter,  16  Vt. 
266  ;  Roscoe  Crim.  Ev.  464,  581-2,  638-9,  643  ;  2  Bishop 
Crim.  Law,  §§627,  630,  632,  641,  643,  727,  729, 
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The  grounds  relied  on  for  a  new  trial  are  insuflScient  to  justify 
this  court,  in  the  exercise  of  a  sound  discretion,  in  setting  aside 
the  verdict.  The  same  rule  obtains  in  criminal,  as  in  civil  cases. 
Hilliard  New  Trials,  113-14,  It  is  not  only  incumbent  on  the 
petitioner  to  show  some  irregularity  in  the  proceedings  of  the 
court,  or  misconduct  of  the  jury,  but,  also,  that  such  irregularity 
and  misconduct  tended  to  influence  the  verdict,  and  prejudice  his 
rights.  The  acts  complained  of  could  not,  by  any  reasonable 
intendment,  have  had  any  influence  upon  the  jury  in  determining 
the  guilt  or  innocence  of  the  respondent.  State  v.  C%mp^  28  Vt. 
551 ;  Peacham,  v.  Carter^  21  Vt.  515 ;  Downer  v.  Baxter^  30 
Vt.  467  ;  Denisan  et  ah.  v.  Powers,  35  Vt.  39 ;  McDaniela  v. 
McDanieh^  40  Vt.  363 ;  Vduffhan  v. .  Porter,  supra ;  State  v. 
Bri^ant,  21  Vt.  479  ;  12  Pick.  518  ;  Hilliard  New  Trials,  224. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  objected  in  behalf  of  the  respondent  that 
the  dying  declarations  of  Flanders,  as  testified  by  Mr.  Hill,  should 
have  been  excluded  from  the  consideration  of  the  jury,  by  force 
of  the  rule  as  stated  1  Greenl.  Ev.  §  159,  viz.,  that  *'  whatever 
the  statement  may  be,  it  must  be  complete  in  itself;  for,  if  the 
declarations  appear  to  have  been  intended  by  the  dying  man  to 
be  connected  with,  and  qualified  by,  other  statements  which  he  is 
prevented  by  any  cause  from  maKing,  they  will  not  be  received.*' 
What  we  understand  by  the  expression,  that  the  statement  '^  must 
bo  complete  in  itself,"  is,  notjhat  the  declarant  must  state  every 
thing  that  constituted  the  res  gestce  of  the  subject  of  his  statement, 
but  that  his  statement  of  any  given  fact  should  be  a  full  expres- 
sion of  all  that  he  intended  to  say  as  conveying  his  meaning  as 
to  such  fact.  This  is  plainly  indicated  by  the  closing  part  of  the 
above  quotation,  as  to  the  declarations  made  being  intended  by 
the  dying  man  to  be  connected  with,  and  qualified  by,  other  state- 
ments which  he  is  prevented  from  making.  There  is  no  indication 
in  the  testimony  given  by  Mr.  Hill,  that  Flanders  intended  what 
he  said  to  Hill  should  be  qualified  by  any  thing  that  he  wished  to 
say,  and  was  prevented  from  sayiog,  or  did  not  sny.  The  fact 
that  Mr.  Hill  had  lost  the  paper  containing  the  declarations  in 
41 
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writing,  does  not  bear  on  the  question.  It  may  have  some  bearing 
as  to  the  weight  which  ought  to  be  accorded  to  the  evidence  thus 
given,  as  depending  on  the  accuracy  of  his  recollection  and  his 
correcfiness  in  repeating  from  memory  what  Flanders  said  to  him. 
But  this,  in  that  respect,  is  only  the  common  case  of  comparative 
reliableness,  as  between  the  statement  of  facts  orally  from  mem- 
ory, and  the  statement  of  them  in  written  memoranda  made  at  the 
time  the  facts  occurred. 

The  fact  that  Flanders  made  his  statement  in  intervals  between 
vomitings,  does  not  touch  the  question  of  the  competency  of  the 
evidence,  unless  it  should  appear  that  by  such  vomitings,  ho  was 
prevented  from  expressing  his  meaning  in  relation  to  the  facts 
that  he  was  andertakiug  to  state.  By  recurring  to  the  testimony 
of  Mr.  Hill,  given  in  full  in  the  reporter's  minutes,  it  will  be  seen 
that  the  facts  are  few  and  simple,  about  which  the  dying  mait  un- 
dertook to  speak  ;  and  ihere  is  nothiog  in  their  nature  that  would 
seem  to  require  any  thing  more  to  have  been  said  in  order  to  get 
the  meaning  that  he  intended  to  convey  in  respect  to  them.  The 
manner  and  circumstances  of  the  making  of  the  dying  declara- 
tions are  proper  for  consideration,  in  giving  effect  to  them  as  evi- 
dence in  the  case,  much  the  same  as  if  the  deposition  of  the  dying 
man  had  been  taken,  and  given  in  evidence  on  the  trial. 

II.  The  court  charged  the  jury  that  if  they  were  convinced 
beyond  a  reasonable  doubt  that  the  death  of  Flanders  was  occa- 
sioned by  the  shot  fired  by  the  respondent,  then  the  prosecution 
had  made  put  the  killing  in  the  manner  charged  in  the  indictment 
*  *  *  /  that  all  killing  is  presumed  to  be  unlawful ;  and  when 
the  fact  of  the  killing  is  established,  it  devolves*  on  the  party  who 
committed  the  act,  to  excuse-  that  killing — to  show  that  it  was 
justified — in  order  to  escape  the  legal  consequences  which  attach 
to  the  commission  of  the  act."  In  this  we  think  there  is  error. 
As  to  the  rule  of  presumption,  as  affecting  the  burden  of  proof, 
as  it  is  ordinarily  found  in  the  books  on  criminal  law,  especially 
'  the  older  ones,  it  suffices  to  refer  to  the  remarks  of  Gh.  J.  Red- 
FIELD,  in  State  v.  McJDofmell,  32  Vt.  538-9.  Yet,  with  reference 
to  that  rule,  as  it  was  applied  to  the  present  case,  the  statement 
oi'  it  in  Foster,  256,  is  worthy  of  notice.     ^^  In  every  charge  of 
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murder,  the  fact  of  killing  being  first  proved,  all  the  circumstances  I 
of  accident,  necessity,  or  infirmity  are  to  be  satisfactorily  proved 
hy  the  prisoner,  unless  they  arise  out  of  the  evidence  adduced 
against  him^  for  the  law  presumeth  the  fact  to  have  been  founded , 
in  malice,  until  the  contrary  appeareth."  In  Boscoe  Grim.  Ev. 
20,  that  quotation  is  preceded  by  this  statement,  viz. :  ^'  When  a 
man  commit'^  an  unlawful  2ioU  unaccompanied  by  any  circumstances 
justifying  its  commission^  it  is  a  presumption  of  law  that  he  acted 
advisedly,  and  with  an  intent  to  produce  the  consequences  which 
have  ensued." 

In  York's  case,  9  Met.  91,  the  meaning  of  the  rule  is  peculiarly 
indicated  by  the  manner  in  which  Gh.  J<  Shaw  stated  it :  '^  That 
where  the  killing  is  proved  to  have  been  committed  by  the  defend- 
ant, and  nothing  further  is  shown^  the  presumption  of  law  is  that 
it  w^s  malicious,  and  an  act  of  murder."  That  meaning  is  made 
palpable  and  is  illustrated  by  the  same  great  judge  in  Hawkinses 
case,  8  Gray,  465,  in  which  he  says,  '^  that  this  was  inapplicable 
to  this  (^Hawkins's)  case,  where  the  circumstances  attending  the 
homicide  were  fully  shown  by  the  evidence."  And  on  this  point 
he  instructed  the  jury  that  '^  the  murder  charged  must  be  proved  ; 
the  burden  of  proof  is  on  the  commonwealth  to  prove  the  case  ; 
all  the  evidence  on  both  sides,  which  the  jury  find  true,  is  to  be 
taken  into  consideration ;  and  if,  the  homicide  being  conceded, 
no  excuse  or  justification  is  shown,  it  is  either  murder  or  man*- 
slaughter  ;  and  if  the  jury,  upon  all  the  circumstances,  are  satis- 
fied bevond  a  reasonable  doubt  that  it  was  done  with  malice,  they 
will  return  a  verdict  of  murder  ;  otherwise,  they  will  find  the 
defendant  guilty  of  manslaughter." 

In  M^Kie's  case,  1  Gray  61,  on  an  indictment  for  assault  and  bat- 
tery with  a  dangerous  weapon,  the  subject  of  the  burden  of  proof  in 
that  class  of  offenses  was  fully  considered  by  the  court,  and 
instructively  discussed  by  Bigelow,  J.,  in  the  opinion  of  the 
court  drawn  up  by  him.  He  says:.  '*  It  appears  that  the  justifi- 
cation on  which  the  defendant  relied  was  disclosed,  partly  by  the 
testimony  introduced  by  tho  government,  and  in  part  by  evidence 
offered  by  the  defendant ;  and  that  it  related  to  and  grew  out  of 
the  transaction  or  res  gestae  which  constituted  the  alleged  crim* 
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inal  act."  The  result  is  stated  thus :  '*  But  iu  cases  like  the 
present,  ♦  ♦  ♦  where  the  defendant  sets  up  no  separate  in- 
dependent fact  in  answer  to  the  criminal  charge,  but  confines 
his  defense  to  the  original  transaction  charged  as  criminal,  with 
its  accompanying  circumstances,  the  burden  of  proof  does  not 
change,  but  remains  upon  the  government  to  satisfy  the  jury  that 
the  act  was  unjustifiable  and  unlawful."  Preceding  this  extract, 
it  is  said,  "  Even  in  the  case  of  homicide,  where  a  stricter  rule 
has  been  held  as  to  the  burden  of  proof  than  in  other  criminal 
cases,  upon  peculiar  reasons  applicable  to  that  oifense  alone,  it  is 
conceded  that  the  burden  is  not  shifted  by  proof  of  a  voluntary 
killing,  where  there  is  excuse  or  justification  apparent  on  the  proof 
offered  in  support  of  the  prosecution,  or  arising  out  of  the  cir- 
cumstances attending  the  homicide";  citing  ForA'»  case,  supra^ 
and  Webster^8  case,  5  Oush.  305. 

We  adopt  the  views  thus  shown,  in  their  application  to  the 
present  case,  so  far  as  to  hold  that,  with  reference  to  the  state 
of  the  evidence  given  on  the  trial,  the  jury  should  not  have  been 
instructed  as  they  were  iu  the  parts  of  the  charge  above  recited, 
but  should  have  been  instructed,  in  substance,  that  upon  all  the 
I  evidence,  they  must  find  beyond  a  reasonable  doubt  that  the  crime 
[  charged  in  the  indictment  was  committed  by  the  respondent,  in  or- 
der to  warrant  his  being  found  guilty, — with  proper  adaptations 
of  the  instruction  to  this  feature  of  the  case,  as  presented  in  the 
course  and  manner  of  the  trial. 

III.  The  exception  to  the  communication  of  the  presiding 
judge  with  the  jury,  and  sending  to  them  a  copy  of  the  statutes, 
with  a  reference  to  a  particular  section,  is  maintained.  The  pre- 
vailing idea  in  this  state  has  been  that  all  communications  be- 
tween judge  and  jury,  after  a  case  has  been  submitted  to  the  jury 
and  while  they  have  it  in  consideration,  should  be  in  open  court, 
and,  80  far  as  we  know,  the  practice  hab  been  conformable  to 
this  idea. 

In  1  Pick.  242,  Sargent  v.  Roberts  et  aL,  Ch.  J.  Parker  says  : 
"  We  are  all  of  opinion,  after  considering  the  question  maturely, 
that  no  communication  whatever  ought  to  take  place  between  the 
judge  and  jury  after  the  cause  has  been  committed  to  them  by 
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the  charge  of  the  judge,  unless  in  open  court,  and,  when  practi- 
cable, in  presence  of  the  counsel  in  the  cause."  See  Taylor  v. 
Betsford,  13  Johns.  487. 

As  to  furnishing  the  jury  with  a  copy  of  the  statutes,  we  re- 
gard the  rule  to  be  equally  distinct  and  decisive,  not  only  in  this 
state,  but  elsewhere.  8  C.  &  P.  310,  Burrows  v.  Unmn.  In 
Mernll  v.  iVary,  10  Allen,  416,  a  copy  of  the  statutes  was  carried 
U)  the  jury  at  their  request,  and  with  the  consent  of  the  judge. 
This  was  held  to  be  improper ;  and  the  proper  views  applicable 
to  the  subject  are  so  amply  set  forth  in  the  opinion  delivered  by 
Ch.  J.  BiGELOW,  as  to  render  it  needless  to  do  more  than  refer  to 
that  opinion. 

In  other  respects,  we  deem  the  charge  to  be  conformable  to  the 
establisht'J  principles  of  the  law  as  promulgated  in  the  text-books 
and  treatises,  abd  applied  and  illustrated  in  the  decided  cases. 
Prom  what  is  made  known  to  us  by  the  bill  of  exceptions  as  to 
the  evidence  given  and  the  facts  proved  in  the  trial,  we  fail  to 
discover  in  the  charge  ground  or  occasion  for  such  a  character 
and  spirit  of  criticism  as  wa^^  exhibited  in  the  argument  before 
this  court.  On  the  other  hand,  I  am  commissioned  to  express  the 
full  conviction  of  each  member  of  this  court,  that  the  utmost  fair- 
ness  towards  the  respondent,  and  great  painstaking  that  he  should 
suffer  no  abatement  from  the  legitimate  force  of  his  defense,  were 
exercised  by  the  presiding  judge. 

Prom  experience  at  the  bar  and  on  the  bench,  we  very  ftilly 
understand  that  many  things  in  the  features  and  details  of  a 
charge  to  the  jury  are  prompted  by,  and  are  addressed  to,  pecu- 
liar features  and  details  of  the  argument  that  has  preceded.  Prom 
the  requests  and  points  of  exception  stated  in  the  record  before 
us,  together  with  the  arguments  which  we  have  here  heard,  the 
present  case  seems  not  to  be  exceptional  in  that  respect.  If  we 
had  before  us  the  arguments  addressed  to  the^jury,  with  the  same 
verbal  fullness  that  we  have  the  charge  of  the  court,  it  seems 
quite  presumable  that  we  should  find  reason  to  admire,  if  not  to 
be  surprised  at,  the  self-poise  with  which  the  presiding  judge  bore 
himself  in  the  charge,  as  against  operating  prejudice  to  the  re- 
spondent. 
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It  is  not  deemed  needful  for  the  purposes  of  this  case,  with  ref- 
erence to  its  future  prosecution,  to  discuss  specifically  any  other 
subject,  except  that  of  the  dwelling-house  being  one's  castle,  as 
bearing  upon  his  right  to  kill  or  to  use  deadly  weapons  in  de- 
fense of  it.  This  is  presented  in  the  3d  request  in  behalf  of  the 
respondent,  which  is,  in  the  language  used  by  Holrotd,  J.,  in 
charging  the  jury  in  Meade\  ca^^c,  tw/Va,  viz. :  ''  The  making  of 
an  attack  upon  a  dwelling,  and  especially  in  the  night,  the  law 
regards  as  equivalent  to  an  assault  on  a  man's  person,  for  a  man^s 
house  is  his  castle.''  The  purpose  of  this  request  seems  to 
have  been,  to  justify  the  killing  with  the  gun,  as  a  lawful  mode 
and  means  of  defending  the  caBfhy  as  well  as  the  person  within  it. 
L  )oking  to  the  state  of  the  evidence,  it  is  not  altogether  obvious 
what  there  was  in  the  case  to  warrant  its  being  claimed  that  the 
respondent  killed  Flanders  as  a  m  ^ans  of  defending  himself  or 
his  castle.  It  was  claimed  in  behalf  of  the  prosecution,  and  the 
evidence  given  in  that  behalf  showed,  that  the  gun  was  not  fired 
at  Flanders  as  a  measure  of  force,  to  repel  and  prevent  him  from 
breaking  into  the  house.  Moreover,  in  the  exceptions  it  is  said, 
^'The  respondent  testified  that  he  fired  to  the  ground,  and  the 
object  in  firing  was,  not  to  hit  them,  but  to  scare  them  away.*' 
The  respondent  seems  not  to  have  regarded  it  a  case,  or  a  con- 
juncture, in  which  it  was  needful  or  expedient  to  use  a  deadly 
weapon  as  a  means  of  forceful  resistance  to  meet  and  repel  an  as- 
sault on  his  house — whatever  such  assault  in  fact  was — or  to  pro- 
tect himself  from  any  threatened  or  feared  assault  on  his  person. 
The  gun,  loaded  with  powder  alon**,  would  have  served  all  the 
needs  of  the  occasion,  and  of  the  exigency  which  the  respondent 
sapposied  then  to  exist  and  to  press  upon  him. 

Nevertheless,  the  point  was  made  by  said  8d  request.  It  was 
indicated  in  the  charge  that  the  case,  StaU  v.  Hooker,  17  Vt.  H70, 
was  invoked  in  support  of  it,  and  it  i  cited  in  this  court  for  the 
same  purpose.  That  case  professes  to  decide  only  the  question 
involved  in  and  presented  by  it,  viz.,  whether  it  was  criminal  un- 
der the  statute  for  the  respondent  to  resist  an  officer  in  the  ser- 
vice of  civil  process  within  his  dwelling-house,  such  officer  having 
unlawfully  broken  into  the  house  for  the  purpose  of  making  such 
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service.  The  language  of  the  opinion  is  to  be  interpreted  with 
reierence  to  the  case  and  the  question.  Th&t  case  in  no  respect 
involved  the  subject  of  the  use  of  a  deadly  weapon  with  fatal  ef- 
fect in  defense  of  the  castle ;  and  it  is  not  to  be  supposed  that 
the  judge  who  drew  up  the  opinion  was  undertaking  to  discuss  or 
propound  the  law  of  that  subject. 
^"^^iy  come,  then,  to  the  subject  as  it  is  involved  in  this  case  un- 
der said  8d  request.  In  Foster's  Crown  Law,  319,  it  is  said, ''  The 
books  say  that  a  man's  house  is  his  castle  for  safety  and  repose 
to  himself  and  family."  In  UooVh  case,Gro.  Gar.  537,  an  oflScor, 
with  a  capitut  ad  Hatirfaciendunij  went  with  other  officers,  for  the 
purpose  of  executing  the  same,  to  the  dwelling-house  of  the  re- 
spondent, and,  finding  him  within,  demanded  of  him  to  open  the  door 
and  sufier  them  to  enter.  He  commanded  them  to  depart,  telling 
them  they  should  not  enter.  Thereupon,  they  broke  a  window, 
and  afterwards  went  to  the  door  of  the  house  and  ofiered  to  force 
it  open,  and  broke  one  of  the  hinges ;  whereupon  Cook  discharged 
his  musket  at  the  deceased  and  hit  him,  and  he  died  of  the  wound. 
''  After  argument  at  the  bar,  all  the  justices,  teriatinij  delivered 
their  opinions,  that  it  was  not  murder,  but  manslaughter ;  the 
bailiff  was  slain  in  doing  an  unlawful  act  in  seeking  to  break  open 
the  house  U)  execute  process  for  a  subject,  and  every  one  is  to  de- 
fend his  own  house.  Yet  they  all  held  it  was  manslaughter ;  for 
he  might  have  resisted  him  without  killing  him  ;  and  when  he  saw 
and  shot  voluntarily  at  him,  it  was  manslaughter." 

That  was  one  of  the  earliest  cases,  and  was  fully  considered ; 
and  it  has  been  cited  in  all  the  books  on  criminal  law  since  its 
decision  in  It^-kO  (15th  Car.  I.), — with  some  incorrectness  of  state- 
ment, in  1  Hale  P.  C.  458,  and  in  other  books  adopting  Hale's 
text.  This  is  in  some  measure  rectified  by  a  remark,  1  East  P. 
G.  321-322.  See,  also,  Roscoe  Gr.  Ev.  758 ;  also  1  Bishop  Cr.  L. 
§  858,  n.  2  (5th  ed.)  It  is  to  be  specially  noticed  that  what 
made  it  manslaughter  was,  that,  in  order  to  defend  his  castle,  it 
was  not  necessaryjo  kill  the  bailiff. 

The  same  idea  of  necessiti/j  in  order  to  relieve  the  killing  from 
being  manslaughter,  exists  in  the  case  of  defending  one's  person, 
as   stated  in  Hawkins   P.  C.  113 :    ^^  Homicide  ««  defmdendo 
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seeins  to  be  when  ono  who  has  no  other  possible  means  of  pre- 
serving his  life  from  one  who  combats  him  on  a  sudden  quarrel, 
or  of  defending  his  person  from  one  who  attempts  to  beat  him 
(especially  if  such  attempt  be  made  upon  him  in  his  own  house), 
kills  the  person  by  whom  he  is  reduced  to  such  an  inevitable 
necessity." 

In  a  learned  note  in  2  Archb.  Cr.  L  225,  it  is  said  :  ^'  But 
when  it  is  said  that  a  man  may  rightfully  use  as  much  force  as  is 
necessary  for  the  protection  of  his  person  and  property,  it  should 
be  recollected  that. this  rule  is  subject  to  this  most  important 
modification, — that  he  shall  not,  except  in  eziremc  cases,  endanger 
human  life,  or  gi'eat  bodily  harm.  ♦  *  *  *  You  can  only 
kill  to  save  life  or  limb,  or  prevent  a  great  crime,  or  to  accomplish 
a  necessary  public  duty.  It  is,  therefore,  clear,  that  if  one  man 
deliberately  kills  another  to  prevent  a  mere  trespass  on  his  prop- 
erty— whether  that  trespass  could  or  could  not  otherwise  be  pre- 
vented— he  is  guilty  of  murder.  If,  indeed,  he  had  at  first 
used  moderate  force,  and  this  had  been  returned  with  such 
violence  that  his  own  life  was  endangered,  and  then  he  killed 
from  necessity,  it  would  have  been  excusable  homicide.  Not 
because  he  could  take  life  to  save  his  property,  but  he  might  take 
the  life  of  the  assailant  to  save  his  own." 

Hareourt's  case,  5  Eliz.  stated  1  Hale  P.  C.  485-6,  shows 
that  this  doctrine  is  not  new.  ^^  Harcourt,  being  in  possession  of 
a  house  by  title,  as  it  seems,  A.  endeavored  to  enter,  and  shot 
an  arrow  at  them  within  the  house,  and  Harcourt,  from  within, 
shot  an  arrow  at  those  that  would  have  entered,  and  killed  one 
of  the  company.  This  was  ruled  manslaughter,  ^d  it  was  not 
9e  defendendoy  because  there  was  no  danger  of  his  life  from  them 
vdthout."  What  was  thus  ruled  is  the  key  to  the  author*s  mean- 
ing in  the  next  following  paragraph  of  his  book,  which  see. 

The  idea  that  is  embodied  in  the  expression  that,  a  man's  house 
is  his  castle,  is  not  that  it  is  his  property^  and,  as  such,  he  has  the 
right  to  defend  and  protect  it  by  other  and  more  extreme  means 
than  he  might  lawfully  use  to  defend  and  protect  his  shop,  his 
office,  or  his  barn.  The  sense  in  which  the  house  has  a  peculiar 
immunity  is,  that  it  is  sacred  for  the  protection  of  his  person  and 


Digitized  by  LjOOQIC 


JANUABY  TERM,  ISTS.  821 

Btate  «.  FaUenon. 

of  his  family.    An  assault  on  the  house  can  be  regarded  as  an 
assault  on  the  person,  only  in  case  the  purpose  of  such  assault  be  ; 
injury  to  the  person  of  the  occupant  or  members  of  his  family,  / 
and,  in  order  to  accomplish  this,  the  assailant  attacks  the  castle  j 
in  order  to  reach  the  inmates.    In  this  yiew,  it  is  said  and  settled 
that,  in  such  case,  the  inmate  need  not  flee  from  his  house  in 
order  to  escape  from  being  injured  by  the  assailant,  but  he  may 
meet  him  at  the  threshold,  and  prevent  him  from  breaking  in  by 
any  means  rendered  necessary  by  the  exigency ;  and  upon  the 
same  ground  and  reason  as  one^may  defend  himself  from  peril  of 
life,  or  great  bodily  harm,  by  means  fatal  to  the  assailant,  if 
rendered  necessary  by  the  exigency  of  the  assault. 

This  is  the  meaning  of  what  was  said  by  Holrotd,  J.,  in 
charging  the  jury  in  Meade's  case,  1  Lewin  0.  C.  184.  Some 
exasperated  sailors  hadducEed  Meade,  and  were  in  the  act  of 
throwing  him  into  the  sea,  when  he  was  rescued  by  the  police. 
As  the  gang  were  leaving,  they  threatened  that  they  would  come 
by  night  and  pull  his  house  down.  In  the  middle  of  the  night  a 
great  number  came,  making  menacing  demonstrations.  Meade, 
under  an  apprehension,  as  he  alleged,  that  his  life  and  property 
were  in  danger,  fired  a  pistol,  by  which  one  of  the  party  was 
killed.  Meade  was  indicted  for  murder.  Upon  that  state  of 
facts  and  evicfence,  the  judge  said  to  the  jury :  ^^  A  civil  trespass 
will  not  excuse  the  firing  of  a  pistol  at  a  trespasser  in  sudden 
resentment  or  anger,  &c.  *  *  But  a  man  is  not  authorized  to 
fire  a  pistol  on  every  intrusion  or  invasion  of  his  house.  He 
ought,  if  he  has  reasonable  opportunity,  to  endeavor  to  remove 
him  without  having  recourse  to  the  last  extremity.  But  the 
making  an  attack  upon  a  dwelling,  and  especially  at  night,  the 
law  regards  as  equivalent  to  an  assault  on  a  man's  person ;  for  I 
a  man's  house  is  his  castle ;  and,  therefore,  in  the  eye  of  the 
law,  it  is  equivalent  to  an  assault ;  but  no  words  or  singing  are 
equivalent  to  an  assault ;  nor  will  they  authorize  an  assault  in 
return,  &o.  *  *  There  are  cases  where  a  person  in  heat  of 
blood  kilh  another,  that  the  law  does  not  deem  it  murder,  but 
lowers  the  offence  to  manslaughter ;  as,  where  a  party  coming  up 
tyy  way  of  making  an  attaek,  and  without  there  being  any 
42 
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previoas  apprehension  of  danger,  the  party  attacked,  instead  of 
haying  recourse  to  a  more  reasonable  and  less  violent  mode  of 
averting  it,  having  an  opportunity  so  to  do,  fires  on  the  impulse 
of  the  moment.  In  the  present  case,  if  yon  are  of  opinion  that 
the  prisoner  was  really  attacked,  and  that  the  party  were  on  the 
point  of  breaking  in,  or  likely  to  do  so,  and  execute  the  threats 
of  the  day  before,  he,  perhaps,  was  justified  in  fiting  as  he  did. 
If  you  are  of  opinion  that  he  intended  to  fire  over  and  frighten, 
then  the  case  is  one  of  manslaughter  and  not  of  self-defence." 

The  sense  in  which  one's  house  is  his  castle,  and  he  may  defend 
himself  within  it,  is  shown  by  what  is  said  in  1  Hale  P.  C.  486, 
that  '^  in  case  he  is  assaulted  in  his  own  house,  he  need  not  flee 
as  far  as  he  can,  as  in  other  cases  of  ae  dffendendoj  for  he  hath 
the  protection  of  his  house  to  excuse  him  from  flying,  as  that 
would  be  to  give  up  the  protection  of  his  house  to  his  adversary 
by  flight."  Now,  set  over  against  'that  what  is  said  in  1  Russell, 
662,  and  the  true  distinction  between  the  house  as  property^  on 
the  one  hand,  and  as  castle  for  protection^  on  the  other,  is  very 
palpable,  viz :  ^^  If  A.  in  defence  of  his  house,  kill  £.,  a  tres- 
passer, who  endeavors  to  make  an  entry  upon  it,  it  is,  ai  least, 
common  manslaughter,  unless,  indeed,  there  were  danger  of  life  ;" 
p.  663.  *^But  where  the  trespass  is  barely  against  the  property 
of  another,  the  law  does  not  admit  the.  force  of  the  provocation 
as  sufficient  to  warrant  the  owner  in  making  use  of  a  deadly  or 
dangerous  weapon ;  more  particularly  if  such  violence  is  used 
after  the  party  has  desisted  from  the  trespa^."  In  Carrol  v. 
The  StaUj  24  Ala.  36,  it  is  said :  ''  The  owner  may  reiiist  the 
entry  into  his  house,  but  he  has  no  right  to  kill,  unless  it  be 
rendered  necessary  in  order  to  prevent  a  felonious  destruction  of 
his  property,  or  to  defend  himself  against  loss  of  life,  or  great 
iodily  harm."  Cited  2  Bishop  Orim.  Law,  §  707,  5th  ed.  That 
case  impresses  us  differently  from  what  it  does  the  learned  au- 
thor, as' indicated  by  his  remark  prefacing  the  citation. 

As  developing  and  illustrating  the  prevailing  idea  of  the  law 
as  to  what  will  justify  homicide  ee  et  sua  defendenda^  it  is  not 
without  interest  upon  the  point  now  under  consideration,  to  advert 
to  what  is  said  upon  the  general  subject.    In  McNally,  562,  it  is 
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said  :  r  The  injured  party  may  repel  force  by  force  in  defence  of 
his  person,  habitatian,  or  property,  against  one  who  manifestly 
intendeth  and  endeavoreth  by  violence  or  surprise  to  commit  a 
known  felony  upon  efther.  In  these  cases  he  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary  until  he  findeth  himself  out 
of  danger  ;  and  if  in  such  conflict  he  happeneth  to  kill,  such 
killing  is  justifiable."  Wharton  incorporates  this  into  his  work 
as  text.  The  same  is  found  in  the  older  books.  1  Hale,  485-6  ; 
also  in  Foster's  Grown  Law,  273  ;  1  Russell,  667 ;  and  in  other 
books,  ad  lib.  But,  to  apprehend  this  in  its  true  scope  and 
application,  it  is  important  to  have  in  mind  what  is  said  in  1 
Russell,  668  :  "  The  rule  clearly  extends  only  to  cases  of  felony ; 
for  if  one  come  to  beat  another,  or  take  his  goods  merely  as  a 
trespasser,  though  the  owner  may  justify  the  beating  of  him  so 
far  as  to  make  him  desist,  yet  if  he  kill  him,  it  is  manslaughter. 
•  *  *  No  assault,  however  violent,  will  juslift/  killing  the 
assailant  under  a  plea  of  necessity,  unless  there  be  a  manifestation 
o{  feloniatu  intent."  See  Archb.  Crim.  Lav,  221,  cited  9  C.  A 
P.  22. 

This  covers  the  cases  of  statutory  justification  of  homicide,  both 
under  our  own,  and  under  the  Elnglish,  statutes,  and,  in  principle 
and  in  reason,  it  is  in  keeping  with  the  common  law  as  to  ae 
defendendoy  in  defining  the  scope  of  which  in  this  respect,  it  is 
well  laid  down  that,  ^<  before  a  person  can  avail  himself  of  the 
defence  that  he  used  a  weapon  in  defence  of  his  life,  it  must 
appear  that  that  defence  was  necessary  to  protect  his  own  life,  or 
to  protect  himself  from  such  serious  bodily  harm  as  would  give 
bim  reasonable  apprehension  that  his  life  was  in  immediate  dan- 
ger."   1  Russell,  661. 

The  law  of  the  subject,  as  given  in  the  books  thus  cited  and 
referred  to,  seems  to  have  been  adequately  apprehended  by  the 
court,  and,  so  far  as  we  can  judge  from  what  is  shown  by  the  rec- 
ord before  us,  it  was  not  administered  erroneously  or  improperly 
in  the  trial,  as  against  the  respondent. 

If  it  were  to  be  assumed  that  the  defense  might  legitimately 
claim  that  there  was  an  assault  on  the  house,  with, the  intent 
either  of  taking  the  life  of  the  respondent,  or  doing  to  him  great 
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bodily  harm,  the  respondent  would  be  justified  in  using  a  deadly 
weapon,  if  it  should  be  necessary  in  order  to  prevent  the  perpe- 
tration of  such  crime,  or  if,  under  the  existing  circumstances  at- 
tending the  emergency,  the  respondent  had  reason  to  believe,  and 
was  warranted  in  believing,  and,  in  fact,  did  believe,  that  it  was 
^  necessary  in  order  to  prevent  the  commission  of  such  crime.  In 
case  the  purpose  of  the  assailant  was  to  take  life,  or  inflict  great 
bodily  harm,  and  the  object  of  his  attack  (if  there  was  such  at- 
tack) upon  the  house  was  to  get  access  to  the  inmate  occupying 
the  same,  for  such  purpose,  the  same  means  might  lawfully  be 
used  to  prevent  him  from  breaking  in,  as  might  be  used  to  pre- 
vent him  from  making  the  harmful  assault  upon  the  person,  in 
case  the  parties  were  met  face  to  face  in  any  other  place.  In 
either  case,  the  point  of  justification  is,  that  such  use  of  fatal  means 
was  necessary  in  order  to  the  rightful,  effectual  protection  of  the 
respondent,  or  his  family,  from  the  threatened  or  impending  peril. 

We  have  been  led  to  this  discussion  and  exposition  of  the  law 
as  to  the  defense  of  the  dwelling-house,  on  account  of  the  some- 
what fragmentary  and  disjointed  condition  in  which  it  is  done  up 
in  the  books  and  cases  of  criminal  law,  and  for  the  purpose  of 
rendering  as  explicit  as  we  are  able  the  views  of  this  court  on 
that  subject,  as  it  has  been  brought  into  question  and  debate  in 
the  case  in  hand.  In  this  exposition,  and  in  the  views  embodied 
in  this  opinion,  all  the  members  of  the  court  concur. 

The  other  subjects  involved  in  grounds  and  points  of  defense,  as 
shown  by  the  bill  of  exceptions,  and  upon  which  the  court  gave 
instructions  to  the  jury,  do  not  seem  to  require  discussion. 

The  verdict  is  set  aside,  and  new  trial  granted. 
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StepheoB,  appellaiit,  o.  Joyal,  adminiatrairlz,  appellee. 

Abetus  Stephens,  appellant,  v.  Mabqabet  Jotal,  administba- 
TBiz  OP  Joseph  E.  Jotal's  Estate,  appellee. 

Evidence.     Deposition. 

Upon  the  qaestion  of  whether  the  witnera's  fiither  wm  llring  in  Ootober,  1856,  the  witneai 
testified  that  he  supposed  he  died  fn  18^.  On  cross-examination  the  witness  denied 
harlng  said  that  he  reoeired  a  letter  in  1661,  stating  that  his  father  was  dead,  hut  that 
he  knew  better,  as  the  letter  was  in  his  father's  handwriting,— and  also  denied  tell< 
in£  his  sister-in-law  in  1861,  that  his  fkther  had  gone  baolc  to  lire  with  his  mother 
again ;  and  it  was  heU  error  for  the  county  court  to  exclude  testimony  offered  by  the 
other  side,  to  prove  that  the  witnos  had  made  the  statements  which  he  denied. 

The  citation  for  taking  a  deposition  described  the  parties  as,  "  Aretus  Stephens  is  plain- 
tiff, and  Margaret  Joyal,  so  called,  administratrix  of  the  estate  of  Joeeph  E.  Joyal, 
is  defendant.*'  The  caption  described  them  as,  '*  Aretus  Stephens  as  plaintiff,  and 
Margaret  Joyal,  so  called,  is  administratrix,  is  defenclaDt."  On  the  docket  the  case 
was  entitled,  "Aretus  Stephens  v.  Joseph  E.  Joyal's  Estate."  The  said  Margaret  was 
In  fiict  the  defendant  in  the  suit.    Held,  that  the  deposition  was  admissible. 

Appeal  from  a  decree  of  the  probate  court,  assigning  to  the 
said  Margaret,  who  claimed  to  be  the  widow  of  the  said  Joseph, 
who  died  intestate,  all  the  real  and  personal  estate  of  the  dece- 
dent. The  court,  at  the  April  term,  1872,  Botcb,  J.,  presiding, 
affirmed  the  decree  of  the  pi*obate  court. 

The  only  question  on  trial  was,  whether  at  th§  time  of  her 
marriage  to  the  said  Joseph,  the  said  Margaret's  former  husband, 
Greorge  Edwards,  was  living.  She  was  married  2o  said  Edwards 
in  1842,  at  Higbgate,  Vermont,  and  lived  with  him  till  May, 
1854,  and  had  six  children  by  him.  She  was  married  to  the  said 
Joseph  in  October,  1855,  in  the  state  of  New  York.  The  defend- 
ant introduced  as  a  witness  Adam  Edwards,  son  of  George  Edr 
wards  and  the  said  Margaret,  who  testified  that  he  supposed  his 
father  died  in  1854 ;  and  on  cross-examination  testified  that  he 
never  said  he  had  received  a  letter  in  1861,  stating  that  his  father 
iras  dead,  but  thathb  knew  better,  as  the  letter  was  in  hi:^  father's 
handwriting.  He  also  denied  having  told  his  sister-in-law  in 
1861  that  his  father  had  gone  back  to  live  with  his  mother.  The 
plaintiff  offered  a  witness  to  show  that  in  1861  the  witness  had  a 
conversation  with  the  said  Adam  Edwards,  in  which  the  said 
Adam  told  the  witness  that  he  had  shortly  before  received  a 
letter,  stating  that  his  father  was  dead,  but  that  he  knew  he  w%s 
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not,  as  the  letter  was  in  bis  father's  hundwriting,  and  that  it  was 
done  to  keep  his  mother  from  following  him.  The  plaintiff  also 
offered  to  show  by  the  said  Adam's  sister-in-law,  and  by  her 
mother,  that  in  1861  he  told  his  sister-in-law  that  his  father  had 
one  ba  ck  to  live  with  his  mother  again.  The  plaintiff  also 
offered  a  witness  to  show  that  shortly  before  the  said  Joseph  and 
Margaret  were  married,  the  said  Joseph  came  to  the  witness  to 
borrow  a  dollar,  and  said  that  he  was  going  to  marry  Margaret ; 

that  she  was smart,  and  if  he  did  not  get  shot  he  didn't  care. 

Also,  to  show  that  about  three  years  after  this,  the  witness  again 
saw  the  said  Joseph,  who  told  him  he  was  afraid  he  might  get 
shot ;  that  he  was  satisfied  Margaret  had  another  husband  livings 
and  he  thought  it  a  good  time  to  leave,  and  he  had  left,  as  *•*•  he 
might  get  a  ball  put  through  him."  The  plaintiff  also  offered  a 
witness  to  show  that  in  1861  the  witness  was  loading  a  vessel  at 
Port  Henry,  N.  Y.,  when  one  Lucas,  with  whom  the  witness  was 
acquainted,  came  on  board  with  a  man  whom  he  introduced  to  the 
witness  as  George  Edwards  ;  that  the  usual  salutations  were  ex- 
changed, and  the  witness  inquired  of  said  person  if  he  had  a  son 
William  Edwards,  living  in  Highgate,  and  he  said  he  had.  The 
plaintiff  further  offered  to  show  that  the  witness  was  acquainted 
with  Williiam  Edwards,  and  that  two  or  three  years  after  the 
occasioQ  aforesaid,  the  witness  was  in  the  army,  ai)d  there  saw  the 
said  William  and  talked  with  him  about  his  father,  and  that  the 
said  William  then  told  him  that  his  father  was  living,  and  that  he 
had  just  had  a  letter  from  him.  To  the  admission  of  all  which 
testimony  the  defendant  objected,  and  the  court  excluded  the 
same  ;  to  which  the  plaintiff  excepted. 

The  plaintiff  offered  the  deposition  of  Richard  Moore,  to  which 
the  defendant  objected,  because  in  the  citation  the  parties  were 
described  as,  "  Aretus  Stephens,  plaintiff,  and  Margaret  Joyal,  so 
called,  administratrix  of  the  estate  of  Joseph  E.  Joyal,  is  de- 
fendant " ;  while  in  the  caption  the  description  was,  "  Aretus 
Stephens  is. plaintiff,  and  Margaret  Joyal,  so  called,  is  administra- 
trix, is  defendant."  The  case  was  entitled  on  the  docket,  "Aretus 
Stephens  v.  Joseph  E.  Joyal's  Estate  "  The  court  excluded  the 
deposition  ;  to  which  the  plaintiff  excepted. 
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StephenB,  appellant,  v.  Joyal,  admlnutratriz,  appelUe. 

Davis  ^  Adams,  for  the  plaintiff. 

1.  The  statements  made  by  Joseph  E.  Joyal  shortly  before  his  • 
marriage  to  Margaret,  and  again  three  years  afterwards,  should 
have  been  admitted.     Holbrook  et  als,  v.  Murray  et  ah  20  Vt.  626 ; 
Miller  V.  Wood  et  al.  44  Vt.  378. 

2.  The  testimony  offered  to  show  that  in  1861  Adam  Edwards 
made  the  statements  referred  to  in  the  case  to  the  witness,  and  the 
declaration  to  his  sister-in-law,  were  clearly  admissible.  Ho,  on 
the  examination-in*chief,  was  permitted  to  testify  that  he  supposed 
his  father  died  in  1854.  If  this  testimony  was  not  admissible  as 
tending  to  show  that  such  was  the  fact,  certainly,  testimony  to 
show  that  in  fact  he  did  not  so  suppose,  was  clearly  admissible. 
Holbrook  v.  Holbrook,  80  Vt.  432  ;  State  v.  Dennin,  82  Vt.  168  ; 
McAuley  v.  Western  Vt.  R.  R.  Co.  et  al.  33  Vt.  811 ;  Hutchinr 
son  V.  Wheeler,  35  Vt.  330. 

8.  The  deposition  of  Richard  Moore  was  improperly  excluded. 
Oarr  ^  Blanchard  v.  Manahan,  44  Vt.  246 ;  McOrillis  v.  Mc- 
CrilUs,  38  Vt.  135 ;  Adams  v.  Flanagan  et  al.  86  Vt.  400 ; 
Perrin  v.  Granger  et  al.  33  Vt.  101. 

Royce  ^  Hall  and  Pelton,  for  the  defendant. 

The  parol  testimony  offered  by  the  plaintiff  and  excluded  by 
the  court,  was  of  such  a  character  as  not  to  be  admissible  in  any 
case — not  even  to  impeach  Adam  Edwards.  For  that  part  of  his 
testimony  which  some  part  of  this  evidence  would  apparently  con- 
tradict, was  drawn  out  on  cross-examination ;  and  being  new 
matter,  he,  as  to  that,  became  their  own  witness,  and  they  cannot, 
in  this  manner,  impeach  him. 

The  deposition  of  Richard  Moore  was  properly  excluded.  All 
parties  to  the  suit,  both  plaintiffs  and  defendants,  must  be  cor- 
rectly named  in  the  caption  and  certificate  of  the  deposition. 
Dupy  V.  Wickwire,  1  D.  Chip.  237 ;  Swift  v.  Cobb  et  als.  10  Vt. 
282  ;  Haskins  v.  Smith  et  als.  17  Vt.  263. 

The  opinion  of  the  court  was  delivered  by  % 

Redfield,  J.  I.  The  appellee  improved  Adam  Edwards  as  a 
witness,  to  prove  that  his  father,  George  Edwards,  (the  former 
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husband  of  the  defendant  administratrix,)  died  in  th%  year  1854  ; 
and  on  cross-examination,  he  denied  that  he  had  ever  said  ^'  that 
he  received  a  letter  in  1861,  stating  that  the  said  George  Edwards 
was  dead,  but  he  knew  better,  as  the  letter  was  in  his  father's 
handwriting."  He  also  denied  that  he  had  told  his  sister-in-law, 
in  1861,  that  "  his  father  (the  said  George  Edwards)  had  gone 
back  to  live  with  Margaret  again."  The  appellant  then  offered 
to  prove  by  the  sisteMn-law  of  said  Adam,  and  other  witnesses, 
that  the  witness  did  make  the  declarations  whiT^h  he  denied  on  thu 
stand.  These  declarations  were  clearly  inconsistent  with  the  tes- 
timony of  the  witness  given  in  chief ;  and  we  think  the  testimony 
admissible  to  contradict  and  impeach  the  witness.  The  counsel 
for  the  appellant,  in  argument,  claim  that  the  testimony  was  ad- 
missible as  substantive  evidence  to  prove  that  the  said  George 
Edwards  was  living  in  1861 ;  and  it  is  not  improbable  that  the 
court  may  have  understood  that  the  evidence  was  offered  solely 
for  that  purpose.  But,  for  the  purpose  of  impeachment,  it  was 
admissible,  and  its  exclusion  for  all  purposes,  we  think  was 
error. 

n.  The  deposition  of  Richard  Moore  was  rejected  on  the 
ground  of  defect  in  the  caption.  The  parties  are  described  in 
the  citation  as,  ^^  Aretus  Stephens  is  plaintiff,  and  Margaret  Joyal, 
so  called,  administratrix  of  the  estate  of  Joseph  E.  Joyal,  is  de- 
fendant"; while  in  the  caption,  the  parties  are  described  as, 
**  Aretus  Stephens  as  plaintiff,  and  Margaret  Joyal,  so  called,  is 
administratrix,  is  defendant."  On  the  docket  the  case  is  entitled, 
"Aretus  Stephens  v.  Joseph  E.  Joyal's  Estate."  There  is  no 
claim  that  the  adverse  parly  suffered  for  want  of  notice,  by  rea- 
son of  defect  in  the  citation  ;  and  the  docket  entry  is  no  part  of 
the  deposition ;  nor  does  it  necessarily  give  the  true  title  of  the 
C48e.  The  sole  inquiry  is  as  to  the  sufficiency  of  the  title  of  the 
Mse  and  description  of  the  parties,  in  the  caption  of  the  deposi- 
tion. The  statute  form  requires  that  the  caption  should  state  the 
names  of  the  plaintiff  in  the  "  cause."  The  plaintiff  is  properly 
named  in  this  caption ;  and  the  defendant  is  stated  to  be  "  Mar- 
garet Joyal,  administratrix,"  but  tlie  estate  which  she  represents 
ji  not  nwned,  and  we  think  it  not  necessary  that  it  should  be. 
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Margaret  Joyal  is,  in  fact,  tho  party  defendant.  She  represents 
the  estate,  but  the  estate  is  not  the  party.  The  caption  states  that 
she  defends  as  administratrix.  It  was  held  in  Dupy  v.  Wickunre^ 
qui  tamy  1  D.  Chip.  287,  referred  to  by  the  defendant,  that  the  cap- 
tion of  a  deposition  in  a  suit  brought  qui  tarn,  need  name  only  the 
prosecutor  as  plaintiff,  omitting  the  qui  tarn.  The  ^^  qui  tarn  "  is 
merely  descriptive  of  the  character  of  the  suit,  but  not  a  necessary 
part  of  the  name.  An  administrator  may  in  many  cases,  declare  in 
his  own  name  in  matters  touching  the  estate,  omitting  altogether 
allegations  of  his  representative  character.  Perrin  v.*  Changer 
et  al.  88  Yt.  101 ;  Aiken  v.  Bridgman,  87  Vt.  249.  No  case  has 
been  cited,  and  we  are  aware  of  none  in  this  state,  that  would  estab- 
lish so  stringent  a  rule  as  would  exclude  this  deposition  for  defec- 
tive caption.  And  since  by  statute  the  use  of  ex  parte  deposi- 
tions is  excluded,  the  court  feel  no  inclination  to  extend  the  crit- 
icism of  technical  forms,  for  the  purpose  of  excluding  testimony 
taken  on  fair  notice  to  the  adverse  party.  A  substantial  devia- 
tion from  the  requirements  of  the  statute,  especially  when  the  ad- 
verse party  may  have  suffered  thereby,  must  always  operate  to 
exclude  the  testimony.  But  we  do  not  deem  this  of  such  a  char- . 
acter.  We  think  the  deposition  legally  admissible  for  some  pur- 
poses, and  that  its  exclusion  was  error. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
the  cause  remanded. 
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Hon.  timothy  P.  REDFIELD, 
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Assistant  Juboes. 


JosiAH  S.  Chandler  v.  The  Town  of  Bbistol. 
Soldier*^  Bounty.     Contract. 

Tbe  dAfendAnt  anthoriied  Ito  Mleotmen  to  offer  a  bounty  of  |2S6  to  oaoh  rolvntoer,  to 
flU  it!  quota  under  a  certain  oall.  Afterwards,  the  orderly  lerfeant  of  the  plainttiPi 
oompany  in  the  field,  wrote  to  R.,  one  of  the  defendant's  leleotmen,  in  behalf  of  0., 
a  member  of  the  tame  oompany,  inquiring  what  bounty  the  town  would  pay  Ibr  vol- 
unteers,  and  R.  replied  that  the  town  would  pay  |2S0.  The  plalntiiT  heard  R.*i  letter 
read  in  presenoe  of  hie  oompany,  and,  relying  upon  the  statements  thereof,  and  ezpeoi- 
ing  to  reoeive  the  bounty,  re^nlisted  to  the  credit  of  the  defendant,  resenring  the  right, 
and  baring  the  privilege,  of  changing  his  credit  to  any  other  town,  before  muster. 
Before  muster,  the  plaintiff;  learning  that  the  town  of  8.  was  paying  a  larger  bounty, 
directed  the  proper  ofBoer  to  change  his  credit  to  8.,  which  was  never  done  {  but  the 
plaintiff  serred  till  the  close  of  the  war,  supposing  he  was  credited  to  8.  The  plalntiif 
gave  the  defendant  no  notioe  of  his  enlistment  to  its  oredity  until  after  his  discharge  i 
but  the  defendant  had  the  benefit  of  his  credit. 
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ChAodler  v.  Brittol. 

BeU,  that  the  foregoing  AmU  tended  to  show  a  oontraot  between  the  plaintiff  and  the  de- 
fendant. 

B§U,  also,  that  the  plaintiff*!  attempt  to  get  his  eredlt  changed  as  aforesaid,  did  not  pnj- 
ndlee  his  right  of  recorery  against  the  defendant. 

fff/tf,  also,  that  the  iaet  that  the  "  defendant  reoelred  the  benefit  of  the  plaiotiff's  otedit,'* 
—in  the  absenoe  of  any  evidenoe  that  he  applied  on  any  other  qnota,  or  that  the  town 
had  another  qnoUk— tended  to  show  that  he  applied  on  the  qnote  named  in  said  rote. 

StU,  also,  that  if  the  town  suffered  no  damage  (br  want  of  earlier  notice  of  the  plaintiff's 
enlistment  to  ito  credit,  earlier  notice  was  not  necessary. 

Assumpsit  for  a  town  bounty.  Plea,  the  general  issue,  and 
trial  by  jury,  Pibbpoint,  Ch.  J.,  presiding. 

The  call  of  the  president  for  800,000  men,  made  Oct.  17, 1868, 
was  admitted.  It  appeared  that  the  quota  of  Bristol  under  said 
call  was  nineteen  men.  At  a  town  meeting  of  said  Bristol,  duly 
warned,  and  held  on  the  28th  day  of  November,  1863,  the  town 
voted  to  authorize  the  selectmen  to  offer  a  bounty  of  f  225  to  each 
volunteer,  not  exceeding  the  quota  of  the  town,  who  should  enlist 
and  be  accepted  and  mustered  into  the  United  States  service  un- 
der said  call.  The  plaintiff  re-enlisted  into  the  service  of  the 
United  States,  at  Brandy  Station,  in  Virginia,  December  15, 1863, 
and  was  mustered  into  service  on  the  24th  or  25th  of  the  same 
month,  the  date  of  his  muster-in  being  antedated  on  the  roll  to 
the  16th  of  said  December. 

The  plaintiff  introduced  evidence  tending  to  show  that  one 
Cook,  who  was  then  orderly  sergeant  of  the  company  of  which 
the  plaintiff  was  then  a  member,  wrote  to  different  towns  in  this 
state,  in  behalf  of  the  men  of  his  company,  inquiring  what  boun- 
ties they  were  severally  paying,  and  that  among  others,  said  Cook 
wrote  to  William  Rider,  then  one  of  the  selectmen  of  Bristol,  for 
Lucius  Orcutt,  one  of  the  members  of  the  same  company,  inquir- 
ing what  bounty  the  town  of  Bristol  would  pay  to  volunteers  who 
would  enlist  to  the  credit  of  that  town,  and  received  from  said 
Rider  a  reply,  prior  to  the  enlistment  of  the  plaintiff,  stating  that 
Bristol  would  pay  $250  to  such  volunteers  as  should  so  enlist  and 
be  credited  to  said  Bristol,  and  that  said  letter  was  read  in  the 
presence  and  hearing  of  said  company ;  that  the  plaintiff  heard 
said  letter  so  read,  and  relying  upon  the  statements  therein,  and 
expecting  to  receive  said  bounty,  did,  thereupon,  re-enlist  and 
cause  his  name  to  be  credited  to  said  town  of  Bristol,  reserving 
the  right  to  change  it  to  any  other  town  before  being  mustered  in. 

It  appeared  further,  that  re-enlisted  men  had  the  privilef>e  after 
enlistment,  at  any  time  before  being  mustered  into  service,  to 
change  their  credit  to  any  other  town  than  the  one  to  which  they 
stood  credited,  and  that  the  plaintiff,  after  his  enlistment  and 
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credit  to  the  town  of  Bristol  as  aforesaid,  and  before  being  mas- 
tered in,  upon  learning;  that  the  town  of  Starksboro  was  paying  a 
higher  bounty  than  Bristol,  directed  the  proper  officer  to  change 
his  credit  from  Bristol  to  Starksboro,  and  that  he  went  on  and 
served  out  his  time  until  the  close  of  the  war,  supposing  that  he 
was  credited  to  the  town  of  Starksboro  ;  that  after  his  discharge 
from  service,  in  June,  1865,  he  applied  to  Starksboro  for  his 
bounty,  and  learned  that  his  name  did  not  stand  to  the  credit  of 
that  town,  but  to  Bristol,  as  he  had  first  directed  ;  that  he  then 
applied  to  the  town  of  Bristol,  which  had  received  the  benefit  of 
his  credit,  and  that  Bristol  refused  to  pay  the  bounty.  This  was 
the  first  notice  he  gave  the  town  of  Bristol  that  he  had  re-enlisted 
to  its  credit. 

Upon  the  foregoing  facts,  the  court  directed  a  verdict  for  the 
defendant ;  to  which  the  plaintiff  excepted. 

J.  W,  Stewart^  for  the  plaintiff. 

The  only  question  in  the  case  arises  from  the  plaintiff's  attempt 
to  change  his  credit  from  Bristol  to  Starksboro.  The  right  to 
change  his  credit  was  reserved,  and  there  was  an  ineffectual 
attempt  to  exercise  such  right.  He  expressed  a  purpose,  but  the 
concurrent  act  necessary  to  make  it  effective,  was  not  done,  and 
the  parties  remained  in  statu  quo.  There  is,  then,  no  legal  want 
of  assent,  for  the  subsequent  execution  of  the  contract  by  the 
plaintiff,  relates  to  the  assent  expressed  in  the  first  &tcp  by  the 
plaintiff,  to  wit,  enlisting  to  the  credit  of  Bristol,  which  step  was 
never,  in  point  of  fact,  retraced.  The  defendant  has  received  the 
full  consideration  of  its  promise,  and  it  would  be  a  denial  of 
justice  to  excuse  payment. 

A.  V,  Spaulding  and  W,  W.  Riders  for  the  defendant. 

The  case  does  not  show  any  contract  by  the  parties.  On  the 
contrary,  it  shows  that  there  was  none,  and  that  there  were  no 
elements  of  a  valid  contract,  such  as  to  lay  the  foundation  for  a 
cause  of  action  ;  consequently,  there  were  no  facts  for  the  jury 
to  find.     1  Parsons  Cont.  5. 

The  case  shows,  conclusively,  that  the  plaintiff  was  not  mustered 
into  the  service,  relying  on  the  bounty  that  Bristol  was  promising 
to  pay ;    but  that  he  did  not  accept  the  offer  of  Bristol  ( if  one 
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was  made  to  him,  whicli  we  deny  ),  and  repudiated  it  wholly.  •  It 
makes  no  difiference  that  his  credit  was  not  changed,  as  he 
directed ;  so  far  as  his  own  volition  and  intention  in  the  matter 
eotdd  control  and  govern  it,  it  was  consummated.  Under  the 
vote  of  the  town,  two  things  were  essential  to  entitle  a  party  to  a 
bounty ;  first,  a  contract  with  the  selectmen  ;  second,  application 
on  the  quota  of  the  town  under  the  call  named  in  the  vote.  The 
exceptions  show  neither  of  these  conditions  complied  with  by  the 
plaintiff.  Jame$  v.  Starkshoro^  42  Vt.  602 ;  jERck%  v.  Lyndon^ 
lb.  606 ;  Johnson  v.  Bolton,  48  Vt.  803 ;  Slack  v.  CrafUhury, 
lb.  657 ;  Bueklin  v.  Sudbury,  lb.  700.  Reasonable  notice  to 
the  town  of  the  plaintiff's  re-enlistment,  was  necessary,  even  if 
he  had  otherwise  complied  with  the  conditions  of  the  vote. 
Bueklin  v.  Sudbury,  9upra, 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  It  is  insisted  on  the  part  of  the  defense  that  there 
was  no  evidence  tending  to  show  a  contract  between  the  plaintiff 
and  the  town  for  the  payment  of  a  bounty.  But  when  the  orderly 
sergeant  of  the  company  in  which  the  plaintiff  was  serving  in  the 
field  as  a  soldier  in  Virginia,  wrote  from  there  to  Rider,  select-* 
man  of  Bristol,  "  inquiring  what  bounty^  the  town  of  Bristol 
would  pay  to  volunteers  who  w^uld  enlist  to  the  credit  of  that 
t&wn,*^  it  must  have  been  understood  by  Rider  from  that  letter  that 
the  information  was  wanted  with  the  view  of  being  acted  on  by 
soldiers  then  in  the  field,  by  re-enlistment  to  the  credit  of  that 
town ;  and  when  that  selectman  replied  to  that  letter,  ^'  stating 
that  Bristol  would  pay  two  hundred  and  fifty  dollars  to  such 
volunteers  as  should  so  enlist  and  be  credited  to  said  Bristol,"  it 
must  have  been  intended  as  a  general  offer  to  such  soldiers  then  in 
the  field  as  would  comply  with  it ;  at  least,  to  the  extent  of  the 
authority  given  by  vote  of  the  town,  and  that  it  might  be  so  acted 
on  ;  and  the  plaintiff  had  a  right  so  to  understand  it,  and  act  upon 
it.  Such  has  been  the  construction  of  language  substantially  like 
this,  when  incorporated  in  the  vote  of  a  town,  although  not  in 
answer  to  any  application  on  the  subject.  When  the  plaintiff 
afterwards  heard  the  letter  from  that  selectman  read  in  the 
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presence  and  hearing  of  said  companj,  and  relying  upon  the 
statements  therein,  and  expecting  to  receiye  said  bonntj,  did 
thereupon  re-enlist,  ^^  on  the  15th  December,  1868,  and  caused 
his  name  to  be  credited  to  said  town  of  Bristol,"  he  acted  on  the 
faith  of,  and  in  compliance  with,  the  offer ;  and  when,  on  the  24th 
or  25th  of  the  same  December,  he  was  mustered  in  to  the  credit 
of  Bristol,  under  date  of  the  16th  of  the  same  December,  he  had 
complied  with  all  the  terms  expressed  in  the  offer. 

Bat  it  is  insisted  that  the  plaintiff,  at  the  time  of  his  enlist- 
ment, having  reserved  the  right  to  change  his  credit  to  some  other 
town  before  being  mustered  in,  and  having,  within  that  time, 
directed  the  proper  officer  to  change  it  to  Starksboro,  and  having 
supposed  during  his  service  that  it  was  so  changed,  thereby 
deprived  himself  of  all  claim  on  Bristol,  which  he  otherwise 
might  have  had,  although  it  was  never  changed,  but  remained  to 
the  credit  of  Bristol,  and  enured  to  its  benefit.  It  appears  that 
re-enlisted  men  had  the  right  to  change  their  credit  after  enlist- 
ment, before  being  mustered  in.  But  the  reservation  of  such 
right,  unexercised,  does  not  prejudice  the  plaintiff's  claim.  The 
change  of  the  credit  required  an  act  to  be  done,  to  be  evidenced  by 
*  the  record.  A  mere  mental  conclusion,  or  simple  volition  on  the 
part  of  the  plaintiff,  was  ineffectual  to  change  the  rights  of  the 
parties ;  nor  did  the  direction  te  the  proper  officer  to  change  the 
credit,  give  any  additional  force  to  such  volition,  as  nothing  was 
done  to  effect  the  change,  or  to  prejudice  the  defendant  in  the  full 
benefit  of  the  credit  as  given  in  the  enlistment ;  but,  on  the 
contrary,  by  the  muster-in,  the  credit  was  irrevocably  fixed  to  the 
benefit  of  the  defendant  town.  If  A.  and  B.  enter  into  contract, 
with  a  right  reserved  to  B.  to  rescind  by  giving  notice  to  that 
effect  within  a  specified  time,  and  B.,  within  the  specified  time, 
directs  his  agent  to  give  such  notice,  which  the  agent  wholly 
neglects  to  do ;  A.  would  thereby  acquire  no  right  to  treat  the 
contract  as  rescinded,  against  the  will  of  B.,  even  if  B.  had 
supposed,  up  to  the  time  fixed  for  the  performance  of  the 
contract,  that  the  notice  requisite  to  rescind  the  contract  had 
been  given  as  he  directed.  And  most  clearly  the  defendant 
cannot  in  this  case  so  treat  the  reservation  of  the  right  to  the 
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plaintiff  to  withhold  his  credit,  between  the  enlistment  and  the 
moster-in,  from  the  defendant,  and  have  it  placed  to  another  town, 
from  the  simple  fact  that  he  directed  it  to  be  so  done,  when  it 
was  neyer  done,  and  when  the  defendant  has  received  the  benefit 
of  the  full  performance  by  the  plaintiff.  Davi$y.  Landgrave^  48 
Vt.  4^,  is  in  point,  as  the  same  principle  applies  to  a  general 
offer  made  bj  the  selectmen,  by  authority  of  the  town,  as  to  a 
general  offer  by  vote  of  the  town.  WiUiam9  v.  Carwardinej  4  B. 
A  Ad.  621;  S.  0.  5  0.  A  P.  666. 

But,  it  is  claimed  that  it  does  not  appear  that  the  plaintiff 
applied  on  the  quota  of  the  town  under  the  call  for  800,000  men 
referred  to  in  the  vote.  The  exceptions  are  not  very  explicit  in 
relation  to  this ;  but  it  is  stated  that  after  the  plaintiff  was 
discharged  from  service,  in  1865,  he  **  applied  to  the  town  of 
Bristol,  which  had  received  the  benefit  of  his  credit^  and  that 
Bristol  refused  to  pay  the  bounty."  We  understand  this  as  a 
statement  that  the  town  of  Bristol  received  the  benefit  of  the 
plaintiff's  credit ;  and,  in  the  absence  of  any  evidence  that  he 
applied  on  any  other  quota,  or  that  the  town  had  any  other  quota 
to  fill,  we  think  it  tends  to  show  that  he  applied  on  the  quota  in 
qnestion.  It  is  also  claimed  on  the  part  of  the  defense,  that  the 
plaintiff  did  not  give  seasonable  notice  to  the  town  of  his  enlist- 
ment. But  if  the  town  had  the  benefit  of  his  credit  on  the  quota 
referred  to  in  thcvote,  the  inference  is,  in  the  absence  of  evidence 
to  the  contrary,  that  the  town  suffered  no  detriment  for  want  of 
earlier  notice ;  and,  if  not,  earlier  notice  was  not  necessary  to 
the  right  of  the  plaintiff  to  recover. 

The  conclusion  is  that  the  county  conrt  erred  in  directing  a 
verdict  for  the  defendant.  Judgment  reversed,  and  new  trial 
granted. 
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Elxas  H.  Matteson  v.  Holt  A  Hawkins. 
Contract.     Reicisnon. 

Tbm  rait  (hat  the  breach  of  an  exprea  warranty  does  not,  in  the  aheenoe  of  fraud,  entitle 
the  pnrohaaer  to  reioind  the  oontraot  of  sale,  oonsidered  and  reafllrmed. 

A  purohaser  may  resoind  the  oootraot  for  fraud  {  bat  the  right  to  rescind  mnit  be  exer> 
oiaed  at  the  earliest  practicable  moment  after  discovery  of  the  gronnd  therefor. 

The  defendant  purchased  a  yoke  of  oxen  of  the  plaintiif  which  were  eight  years  old,  but 
which  the  plaintiff  fraudulently  represented  to  be  only  seTen  years  old.  The  second 
day  alter  the  .defendants  took  the  oxen,  one  E.  Informed  them  tliat,  in  his  opinlpn,  Judg- 
ing from  their  appearanoe,  the  oxen  were  nine  years  old.  The  defendants  continued  to 
use  the  oxen  Ave  days  after  thftt,  when  they  returned  them  to  the  plaintiff,  and  noU- 
fled  him  that  they  were  not  as  represented  {  but  the  plaintiif  reAised  to  receive  them. 
Htid,  that  the  defendants  exercised  their  right  of  rescission  within  a  reasonable  time. 

Assumpsit  for  the  piice  of  a  yoke  of  oxen  sold  by  the  plain- 
tiff to  the  defendants,  originally  brought  before  a  justice  of  the 
peace,  and  appealed  to  the  county  court  and  referred.  The  ref- 
eree found  the  following  facts  : 

On  the  27th  of  April,  1870,  the  defendant  Holt  told  the  plain- 
tifi  that  he  wanted  to  purchase  a  yoke  of  oxen,  not  under  five  or 
over  seven  years  of  age — what  work  he  wished  them  to  perform 
— ^where  they  were  to  work — and  that  they  must  have  good  feet 
to  hold  shoes.  The  plaintiff  said  his  oxen  were  only  seven  that 
spring,  that  they  could  do  as  much  work  as  any  other  yoke  of 
oxen,  and  that  the  foot  of  the  ox  with  the  brol^en  claw,  was  all 
right,  and  only  required  a  peculiar  shaped  shoe.  On  these  rep- 
resentations, defendant  Holt  purchased  said  oxen  for  $180,  agree- 
ing to  pay  for  them  on  the  15th  of  May,  1870,  the  plaintiff  agree- 
ing to  have  them  shod  anew  all  round,  and  to  deliver  them  to 
the  defendants  on  the  28th  of  April,  1870.  The  plaintiff  carried 
out  his  agreement  as  to  the  delivery,  but  not  as  to  the  shoeing, 
of  the  oxen.  The  first  day  following  the  delivery,  the  oxen  were 
put  to  light  work.  The  second  day,  they  performed  the  same 
amount  of  work,  and  threw  their  shoes.  The  same  day  they 
were  taken  to  the  shop  of  one  Ellis  to  be  shod.  While  there, 
Ellis  called  the  attention  of  defendant  Holt  to  the  age  of  the 
oxen,  and  said  that,  in  his  judgment,  they  were  nine  years  old, 
judging  from  the  wrinkles  on  their  horns ;  also,  to  the  foot  of 
the  ox  with  a  broken  claw,  that  it  was  soft  and  spongy,  and  would 
not  hold  nails.  The  third  day  was  Sunday.  The  fourth  day 
they  performed  the  same  amount  of  work,  and  lost  one  shoe. 
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The  fifth  day  they  performed  double  the  amount  of  work.  The 
sixth  day  they  performed  no  work.  On  the  morning  of  the 
seventh  day,  t^e  oxen  were  returned  to  the  plaintiff  during  his 
absence,  with  a  letter  from  the  defendants  that  the  oxen  were  not 
as  represented  by  the  plaintiff.  On  his  return,  the  plaintiff  re- 
fused to  receive  and  treat  the  oxen  as  his  property.  One  of  the 
oxen  was  returned  in  good  condition,  the  other,  lame,  and  ap* 
peared  as  if  foundered ;  since  then,  diseased,  and  of  little  value. 

The  defendants  claimed  that  the  oxen  were  incapable  of  endur- 
ance and  performance  in  the  service  which  was  described,  equal 
to  any  other  yoke.  The  oxen  while  in  the  possession  of  the  de- 
fendants, were  not  overloaded,  overworked,  or  overfed,  and  were 
carefully  handled,  except  at  the  time  they  were  returned  to  the 
plaintiff,  when  they  were  driven  too  rapidly  ;  but  they  were  inca- 
pable of  performing  the  work  for  which  they  were  purchased  by 
defendants. 

The  defendants  claimed  that  the  plaintiff  fraudulently  represented 
as  to  the  soundness  of  the  foot  of  the  ox  with  the  broken  claw, 
and  as  to  the  age  of  the  oxen  not  being  over  seven  years.  The 
plaintiff  claimed  that  the  defendants  should  have  rescinded  the 
contract,  if  at  all,  at  the  time  their  attention  was  called  by  Ellis 
to  the  age  of  the  oxen  being  nine  years,  in  his  judgment,  and  to 
the  unsoundness  of  the  foot,  and  not  to  have  continued  their  use 
until  they  were  disabled,  and  then  to  have  returned  them.  The 
oxen  while  in  the  possession  of  plaintiff,  were  capable  of,  and 
did  perform  hard  service  until  about  six  weeks  before  the  said 
sale,  when  the  plaintiff  had  no  work  for  them  to  perform  at  that 
season  of  the  year ;  and  the  plaintiff  did  not  know  of  the  unsound- 
ness of  the  foot  of  the  ox  with  the  broken  claw,  at  the  time  of 
said  sale.  The  plaintiff  knew  at  the  time  of  the  sale  that  the  oxen 
were  eight  years  old,  and  he  fraudulently  represented  their  age 
to  be  only  seven  at  the  time  of  said  sale  to  said  defendant  Holt. 

The  referee  found  for  the  defendants  to  recover  their  costs. 

The  court,  at  the  December  term,  1872,  Pierpoint,  Ch.  J.,  pre- 
siding, rendered  judgment  on  the  report  for  the  defendants.  Ex- 
ceptions by  the  plaintiff. 

A.  P.  Tapper^  for  the  plaintiff. 

The  finding  of  the  referee  of  the  fact  that  the  defendant  Holt 

told  the  plain^  where,  and  what  work  the  oxen  were  wanted  to 

perform,  will  not  affect  the  plaintiff's  right  to  recover  the  price, 

even  though  he  finds  that  they  '^  were  incapable  of  performing  the 

44 
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work  for  which  they  were  purchased  "  ;  for  the  recommendation 
of  the  plaintiff  that  they  could  do  as  much  work  as  any  other 
yoke  of  oxen,  was  based  upon  his  knowledge  oF  what  they  had 
done,  as  mere  commendation.  2  Kent  Com.  484-5.  ^'  Simplex 
eommendatio  non  ohligaV^ 

The  representations  as  to  the  broken  claw  were  based  on  the 
plaintiff's  knowledge.  The  defect  was  equally  open  to  Holt,  and 
was  examined  by  him.  The  defendants  run  their  own  risk  as  to 
that. 

The  report  finds  that  the  oxen  were  one  year  older  than  the 
plaintiff  represented,  and  that  in  this  there  was  fraud.  If  fraud 
at  all,  it  must  have  been  such  as  would  have  prevented  the  trade. 
Howard  v.  Gould,  28  Vt.  523 ;  Paddock  v.  Strohridge,  29  Vt. 
470.  At  least  it  must  have  the  effect  to  determine  the  defend- 
ants to  rescind  immediately  upon  discovery  of  the  fraud,  and  on 
that  account.     Downer  v.  Smith,  32  Vt.  1. 

The  defendants  were  not  at  liberty  to  rescind  the  trade.  If 
such  had  been  their  right,  they  were  bound  to  rescind  in  toto^  and 
place  the  plaintiff  in  statu  quo.  West  v.  Cutting,  19  Vt.  536  ; 
Fay  V.  Oliver,  20  Vt.  118 ;  Loomis  v.  fVainwright,  21  Vt.  620, 
528;  Hammond  v.  Buckmaster,  22  Vt.  375;  Wallace  v.  Stone, 
88  Vt.  607  ;  Montgomery  v.  Bush,  43  Vt.  167 ;  Chit.  Cont.  578  ; 
2  Kent  Com.  479,  et  seq.  And  in  case  of  fraud,  the  defendants 
were  not  at  liberty  to  rescind,  if,  after  they  had  discovered  the 
fraud,  they  put  it  out  of  their  power  to  place  the  plaintiff  in  statu 
quo.  Downer  v.  Smith,  supra;  2  Kent  Com.  480  ;  Chit.  Cont 
862,  et  seq. ;  2  Stark.  Ev.  645,  and  note  ;  Conner  v.  Henderson^ 
15  Mass.  319 ;  Curtis  v.  Hannay,  3  Esp.  82 ;  Hunt  v.  Silk^  5 
East,  449  ;   Hoadley  v.  House,  32  Vt.  179. 

Will  the  law  permit  the  defendants  to  keep  the  oxen  five 
days  after  they  were  informed  that  they  were  older  than  repre- 
sented, spoil  them,  or  one  of  them,  and  return  them  worthless  ? 
Lord  Ellenbobough  settles  the  question  in  Curtis  v.  Hannay, 
supra. 

Wq  deny  that  the  facts  reported  are  evidence  of  fraud.  Hoad- 
ley v.  Housey  supra. 


Digitized  by  LjOOQIC 


JANUARY  TERM,  1878.  889 

MattMon  0.  Holt  A  Hawklnt. 

Stewart  ^  Eldridge^  for  the  defi^ndants. 
The  facts  reported  show  a  breach  of  contract  by  the '  plaintiff 
in  every  particular.  The  defendants  contracted  for  oxen  not  ex- 
ceeding a  certain  age,  and  capable  of  performing  a  particular 
kind  of  service,  which  was  particularly  described.  They  made 
inquiry  in  regard  to  the  defective  foot.  It  was  stipulated  that  the 
oxen  should  be  shod  before  delivery.  In  each  of  these  particu- 
lars, there  was  a  breach  by  the  plaintiff.  As  to  age,  the  referee 
finds  expressly  that  the  plaintiff's  representations  were  willfully 
and  knowingly  false  and  fraudulent. 

A  sale  of  a  chattel  with  a  representation  of  its  nature  or  qual- 
ity, which  is  false  within  the  knowledge  of  the  party  who  makes 
it,  vitiates  the  contract ;  and  such  sale  is  voidable  at  (ho  option 
of  the  vendee,  who  may  either  avoid  it  by  returning  the  goods 
and  bripging  an  action  on  the  case  for  the  deceit,  or  affirm  it  by 
keeping  them,  and  give  the  fraud  in  evidence  to  diminish  or  defeat 
a  recovery  in  a  suit  brought  to  enforce  payment  of  the  purchase 
money.  Downer  v.  Smith  et  aL  32  Vt.  1 ;  Mallory  v.  Leach^  85 
Vt.  156  ;   Bryant  v.  hburgh,  18  Gray,  607. 

The  finding  of  the  referee  is  conclusive  as  to  the  reasonable- 
ness of  time  within  which  the  defendants  exercised  the  right  of 
rescission.  The  defendants  were  not  only  not  bound,  but  would 
not  have  been  justified  in  taking  as  conclusive,  on  the  question 
of  age,  the  mere  opinion  of  the  blacksmith,  founded  on  certain 
appearances.  They  did,  as  the  report  expressly  finds,  use  the 
cattle  carefully  in  their  business,  and  treat  them  well  until  they 
had  ascertained  the  falsity  of  the  plaintiff's  representations,  which 
was  within  several  days,  when  they  returned  them. 

Having  received  them  upon  a  representation  inducing  the  pur- 
chase, which  the  plaintiff  knew  was  false  when  he  made  it,  they 
retamed  them  as  soon  as  they  were  satisfied  of  the  fact.  The 
case  shows  only  a  portion  of  two  days'  service  after  the  expression 
of  the  blacksmith's  opinion,  which  was  succeeded  by  an  interval 
of  one  day's  rest — the  sixth  day — and  on  the  seventh  day  they 
were  returned. 

If  necessary  to  the  defense,  it  might  with  propriety  be  urged 
ihatf  upon  the  facts  found,  the  defendants  had  the  right  of  rescis- 
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sion  independent  of  fraud.  The  case  of  Wat  v.  Cutting^  19  Yt. 
586,  is  relied  on  per  contra.  In  that  case,  Judge  Redfield  as- 
sumes that  the  law  is  well  settled  the  other  way  in  this  country 
and  in  England ;  whereas,  both  reason  and  the  weight  of  author- 
ity are  that  upon  breach  of  express  warranty,  the  right  of  rescis- 
sion exists.  Bryant  v.  hhurghy  18  Oray,  607^  and  cases  there 
cited. 

It  is  a  curious  fact  that  in  the  leading  English  case  of  Street 
▼.  Blay^  2  B.  &  Ad.  456,  relied  upon  in  support  of  the  rule  as 
recognized  in  Weet  v.  Cutting^  the  question  was  not  necessarily 
raised,  because  the  vendee. had  himself  sold  the  property  without 
warranty,  and  repurchased  it  at  a  profit,  so  that  the  right  of  res- 
'cission  wps  of  course  lost. 

It  will  be  found  that  the  earlier  English  cases  did  not  deny  the 
right  of  rescission,  and  that  the  only  point  of  objection  relates 
merely  to  the  form  of  action,  on  the  ground  that  general  assump- 
sit for  money  cannot  bo  maintained,  for  want  of  notice  that  a 
question  of  warranty  is  to  be  tried. 

In  cases  like  the  present,  when  the  consideration  has  not  been 
paid,  and  the  derense  is  interposed  as  an  answer  to  an  action  to 
recover  the  price,  the  reason  of  the  objection  wholly  fails,  and 
the  application  of  the  rule,  as  recognized  in  England  prior  to 
1881,  and  at  this  time  by  at  least  three  New  England  states, 
would  prevent  circuity  of  action,  to  say  nothing  of  its  intrinsic 
justice. 

But,  whatever  view  the  court  may  take  of  this  point,  the  iSnd- 
ing  of  the  referee  upon  the  question  of  fraud  must  be  conclu- 
sive. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  assumpsit  to  recover  the  price  of 
a  yoke  of  oxen.  The  defendants  told  the  plaintiff  that  they 
wished  ^^  to  purchase  a  yoke  of  oxen  not  under  five  nor  OTer 
seven  years  of  age ;  what  work  they  wished  them  to  perform ; 
where  they  were  to  work  ;  and  that  they  must  have  good  feet  to 
hold  shoes."  Plaintiff  replied  that  '^  bis  oxen  were  only  seven 
that  spring ;  that  they  could  do  as  much  work  as  any  other  yoke 
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of  oxen,  and  that  the  foot  with  the  broken  claw  was  all  right, 
and  only  required  a  peculiar  shaped  shoe."  On  these  represent- 
ations, defendants  purchased  said  oxen,  took  the  possession,  and 
agreed  to  pay  therefor  $180  on  a  day  named. 

The- report  of  the  referee  states  that  the  broken  claw  was 
spongy,  and  would  not  hold  a  shoe  ;  that  the  oxen  '^  were  inca-  * 
pable  of  performing  the  work  for  which  they  were  purchased  "  ; 
that  they  were  over  seven  years  old,  at  least  eight,  and  that 
known  to  the  plaintiff  at  the  time  of  the  sale.  On  the  seventh 
day  after  sale,  they  were  returned  to  the  plaintiff  by  the  defend- 
ants, with  notice  that  thoy  were  not  as  represented.  They  were 
left  in  plaintiff's  possession,  but  he  refused  to  receive  them  One 
of  the  oxen  at  that  time  '^  was  lame,  and  appeared  as  if  foun- ' 
dered,  since  that,  diseased,  and  of  little  value." 

The  representation  of  the  plaintiff,  and  relied  upon  by  the  pur- 
chasers, as  to  the  condition  and  quality  of  the  oxen,  was  doul>t- 
less  a  warranty,  and  the  plaintiff  liable  in  damages  for  the  breach. 
But  it  has  been  held  in  this  state  that  the  breach  of  an  express 
warranty  docs  not  entitle  the  purchaser  to  rescind  the  contract  of 
sale.  West  v.  Cutting,  19  Vt.  636  ;  Hoadley  y.  House,  82  Vt. 
180.  The  defendants  are  not  content  with  these  adjudications, 
and  insist  that  the  weight  of  authority  is  the  other  way ;  but  we 
think  otherwise.  In  Massachusetts  and  Maryland,  their  courts 
have  held  ^'  that  an  express,  or  implied  warranty  may  be  treated 
as  a  condition  subsequent,  by  the  purchaser,  and  the  sale  avoided 
for  the  breach,  if  he  sees  fit  to  enforce  the  forfeiture."  Bryant 
V.  Isburgh,  18  Gray,  607  ;  Perley  v.  Balch,  23  Pick.  283  ;  Dorr 
V.  Fisher,  1  Cush.  274 ;  Et/att  v.  Boyle,  6  Gill  &  Johns.  121. 
But  these  are  exceptions  to  the  general  current  of  authorities,  and 
wc  see  no  reason  to  question  the  statement  of  Gh.  J.  Redfield, 
in  West  V.  Cutting,  supra,  that  a  broken  warranty  "  will  only 
enable  the  vendee  to  recover  damages  for  the  breach,  but  will  not 
entitle  him  to  rescind,  and  recover  back  the  consideration.  This 
is  well  settled,  both  in  this  country  and  in  England."  If  this 
were  not  so,  there  is  good  ground  for  holding  that  defendants 
kept  and  used  the  oxen  an  unreasonable  time  after  testing  their 
quality,  and  learning  that  they  were  not  what  they  were  rep- 
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resented  to  be.  The  right  of  rescission  must  be  exercised  at 
the  earliest  practicable  moment  after  discovery  of  the  defect. 
The  defendants  were  aware  that  the  feet  of  the  oxen  would  not 
hold  shoes,  as  early  as  the  second  day  after  the  purchase  ;  they 
kept  and  used  them  until  the  seventh.  But  the  referee  iias  re- 
ported that  the  plaintiff  knowingly  misrepresented  the  age  of  the 
oxen.  It  was  an  express  stipulation  of  the  contract,  that  the 
oxen  were  not  to  be  over  seven  years  of  age.  The  fact  that  de- 
fendants made  that  express  provision,  is  evidence  that,  to  them,  it 
was  material^  and  that  they  would  not  have  made  the  purchase 
if  the  truth  had,  in  this  respect,  been  told  them.  There  is  no 
doubt  that  a  purchaser  may  rescind  a  contract  for  fraud.  And, 
this  representation  being  in  a  matter  material  to  the  purchasers, 
the  defendants  have  the  right  to  rescind  the  contract,  if  that  right 
was  timely  exercised. 

The  defendants  were  informed  by  Ellis,  their  blacksmith,  on  the 
second  day,  that,  in  his  judgment,  the  oxen  were  nine  years  old. 
He  judged  merely  from  their  appearance.  They  continued  to  use 
them  carefully  after  that  for  five  days,  and  then  returned  them 
to  the  plaintiff,  with  notice  that  they  were  not  what  he  repre- 
sented. The  suggestion  of  Ellis  was  a  mere  "opinion,  and  not 
necessarily  convincing  evidence,  but  such  as  should  put  the  de- 
fendants on  inquiry.  We  do  not  think  that  the  length  of  time  the 
defendants  kept  the  oxen  after  the  suggestion  of  Ellis,  under  the 
circumstances,  unreasonable,  or  that  it  should  operate  to  bar  the 
defendants'  right  of  rescission. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Hon.  JOHN  PIEBPOINT,  Chief  Judge, 

Hon.  ASAHEL  PECK,  ) 

Hon.  homer  E.  ROYCE,  >  Assistant  Judges. 

Hon.  JONATHAN  ROSS,    ) 


Arxtnah  Hanks  v.  Henbt  Lathe,  executor  of  Stlvanub  B. 

Lathe. 

Will.     Construction. 

The  testator,  after  kItIor  a  lecaoy  to  hie  wife,  gare  the  residae  and  remainder  of  his  es- 
tate to  his  son,  apon  oonditlon  that,  if  "I  should  not  retnm  alire  from  the  Jonmey  I 
contemplate  making  this  summer  with  my  wife,  there  is  to  be  paid  oat  from  that  part 
of  my  estate  that  is  here  given  to  my  son,  *  *  *  to  II.,  the  mortgage  I  hold  against 
L.  H.  *  *  *  But  should  I  return,  and  during  my  lil^  make  over  said  mortgage  to  B., 
my  son's  share  is  to  be  reliered  from  the  payment  of  said  legaoy''  to  H.  The  testator 
returned  from  said  Journey,  but  did  not  make  over  said  mortgage  to  H.  The  whole 
of  the  testator's  estate  was  not  suffioient  to  pay  his  wifo's  legacy.  BeU,  that  said  mort- 
gage belonged  to  his  wife. 

Appeal,  from  the  probate  court.      The  only  question  in  the 
case  arose  upon  the  construction  of  the  will  of  tho  said  testator^ 
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dated  on  the  18th  day  of  July,  1865.    That  portion  of  the  will 
material  to  be  stated  is  as  follows  : 

*****"!  give  and  bequeath  to  my  well  beloved 
wife,  Rhoda  Lathe,  the  sum  of  two  thousand  dollars  in  money. 
I  do  also  give  my  wife  Rhoda,  my  best  cow,  or  the  choice  out  of 
my  whole  number  of  cows,  ono  pig,  or  shoat,  my  best  wagon, 
and  all  of  my  household  furniture.  All  of  the  above  legacies  to 
be  the  said  Rhoda  Lathe's  own  property  forever.  I  do,  on  reflec- 
tion, give  to  my  said  wife  Rhoda  the  further  or  additional  sum 
of  five  hundred  dollars.  By  household  furniture  I  intend  to  in- 
clude all  beds  and  bedding.  I  do  give  to  my  said  wife  Rhoda 
all  notes  that  she  or  I  have,  that  are  made  payable  to  her,  the 
said  Rhoda  Lathe. 

«««««««« 

^^  I  give  and  bequeath  to  my  son,  Henry  Lathe,  all  the  residue 
and  remainder  of  my  estate,  both  real  and  personal,  subject  to 
the  following  conditions,  viz :  that  if  I  should  not  return  alive 
from  the  journey  that  I  contemplate  making  this  summer  with  my 
wife,  there  is  to  be  paid  out  from  that  part  of  my  estate  that  is 
here  given  to  my  son  Henry  Lathe,  to  the  following  named  per- 
sons, the  amount  herein  specified,  to  wit :  to  Arunah  Hanks,  the 
mortgage  I  hold  against  Levi  Hanks ;  to  Caroline  Hanks,  tho 
sum  of  one  hundred  dollars  ;  to  Mark  Warner,  one  hundred  and 
twenty-five  dollars,  which  he  has  hired  and  which  he  now  owes 
me ;  to  have  and  to  hold  the  same  during  their  natural  lives,,  free 
from  all  debts  and  demands  whatsoever  as  they  think  proper. 
But  should  I  return,  and  during  my  life  make  over  to  the  said 
Arunah  Hanks  the  above  named  mortgage,  and  pay  the  said 
Caroline  Hanks  the  sum  of  one  hundred  dollars,  and  give  up  to 
Mark  Warner  the  sum  of  one  hundred  and  twenty-five  dollars, 
now  due  me ;  my  son  Ilenry  Lathe's  share  is  to  be  relieved  from 
the  payment  of  those  legacies." 

The  defendant,  the  executor  of  said  will,  passed  the  Levi 
Hanks  mortgage  mentioned  therein,  to  the  said  Rhoda,  as  part 
payment  of  her  legacy  of  $2,500.  There  was  not  enough  of  said 
estate,  including  said  mortgage,  to  pay  the  said  Rhoda  her  said 
legacy,  into  three  hundred  dollars  or  more.  The  plaintiff  claimed 
that,  by  the  terms  of  said  will,  said  mortgage  belonged  to  him, 
and  should  have  been  delivered  to  him  by  the  defendant.  When 
the  testator  made  said  will,  he  had  sufficient  propertf  to  pay  all 
the  legacies  therein  given,  and  all  his  debts.    After  making  said 
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will,  ho  gave  the  defendant  about  $2,000.  The  testator  returned 
from  the  journey  spoken  of  in  said  will;  but  did  not  give  or 
make  over  said  mortgage  to  the  plaintiff. 

The  court,  at  the  March  term,  1872,  Wheeler,  J.,  presiding, 
a^udged  that,  under  said  will,  said  mortgage  became  and  was  the 
property  of  the  said  Rhoda ;  and  affirmed  the  decree  of  the  pro- 
bate court  allowing  the  account  of  the  said  executor,  in  which  he 
credited  himself  with  said  mortgage  as  delivered  to  the  said 
Bhoda  as  aforesaid,  with  costs.    Exceptions  by  the  plaintiff. 

Betts  ^  Orover^  for  the  plaintiff,  cited  Walton  v.  Walton^  7 
Johns.  Ch.  262 ;  Gardner  v.  Printup,  2  Barb.  88 ;  Shall  v. 
Sholl,  6  Barb.  812  ;  2  Redf.  Wills,  456 ;  Willard  Eq.  Jur.  502- 
8  ;  Aihton  v.  A9hUm,  8  P.  Wms.  884 ;  Hawk.  Wills,  294. 

Fayette  Potter^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  .The  testator,  after  making  provision  by  his  will 
for  hia  wife,  bequeathed  all  the  residue  and  remainder  of  his  es- 
tate (subject  to  the  conditions  named  in  the  will)  to  his  son 
Henry.  The  whole  estate  was  insufficient  to  satisfy  the  legacy 
made  to  the  wife.  The  residuary  clause  in  the  will  was  intro- 
duced for  nothing  more  than  a  disposition  of  that  portion  of  the 
estate  that  had  not  been  previously  disposed  of.  If  any  legacy 
was  made  to  the  plaintiff  (which  we  do  not  decide),  it  was  to  be 
satisfied  out  of  the  residuum  of  the  estate  ;  and  inasmuch  as  there 
was  no  residuum,  there  was  no  fund  out  of  which  to  pay  it.  Con- 
sequently, the  judgment  of  the  county  court  is  affirmed. 
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No  qaettioni  of  Isw  can  be  niied  tn  the  rapTeme  eomt  upon  m  andltor*!  rvport,  ex- 
ecpt  tbon  «ristns  either  upon  the  Aete  Mported  by  the  anditov,  or  fotuid  and  pltMd 
upon  tbe  reooid  by  the  ooanty  court. 

Book  accoxtnt,  in  favor  xff  the  plaintiffs  as  partners.  The 
auditor  made  the  following  report : 

^^  The  plaintiffs  were  liquor  merchants  in  Syracuse,  in  the  state  of 
New  York,  doing  businiess  there  during  the  years  1860, 1861,  and 
1862.     The  defendant  was,  during  that  period,  a  customer  of  the 

i)laintiff8,  and  engaged  in  selling  liquor  contrary  to  law,  at  Rot* 
and,  Vermont.  The  defendant  was  in  the  habit  of  purchasing 
liquor  of  the  plaintiffs  by  sending  them  orders  by  mail  fix)m  Rutland, 
and  giving  them  directions  to  have  the  same  marked  with  secret 
marks,  and  shipped  to  the  defendant,  at  Rutland.  The  dealings 
between  the  parties  extended  from  November  14, 1860.  to  October 
129, 1862.  The  plaintiffs  introduced  testimony  tending  to  prove  that 
they  were  ignorant  of  the  existence  of  liquor  laws  in  Vermont,  and 
had  never  been  informed  by  defendant  that  he  was  selling  the 
liquors  purchased  of  them,  in  this  state,  contrary  to  law ;  that 
the  false  marks  upon  the  casks  created  no  suspicion  in  their 
mind,  and  that  the  defendant  had  never  iniprmed  them,  hy  letter 
or  otherwise,  that  any  portion  of  the  liquor  purchased  of  them,  had 
been  seized  by  the  authorities  in  this  btate,  and  confiscated.  The 
defendant  swore,  positively,  that  he  informed  two  men  who  called 
at  his  shop,  that  some  of  said  liquor  had  been  seized ;  that  his 
sale  of  liquor  was  contrary  to  law ;  and  that  he  further  informed 
the  plaintiffs  by  letter,  that  some  of  the  liquor  which  he  had  of 
them,  had  been  seized  ;  the  plaintiffs  denied  that  the  two  men  who 
called  were  their  agents ;  but  the  auditor  finds  that,  though  they 
were  not  in  the  employ  of  the  plaintiffs,  they  were  requested  by 
the  plaintiffs,  as  they  were  coming  to  Vermont,  to  call  and  inves- 
tigate the  defendant's  business,  that  is,  his  solvency  and  prospects 
for  future  tradej  that  they  did  call  in  accordance  with  that  re- 
quest, and  prior  to  the  purchase  of  the  liquor  now  in  suit,  and 
represented  themselves,  to  the  defendant  as  the  plaintiffs'  agents, 
and  the  defendant  had  reason  to  suppose  they  were  the  plaintifiEs' 

•'Thlaoaaewai  decided  at  (he  Jaauaiy  term.  1666. 
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agents,  and  so  treated  them  upon  bis  part ;  and  that,  upon  their  re- 
turn to  Syracuse,  they  made  duo  report  to  the  plaintiffs.  Should 
the  court  adjudge  from  the  foregoing  facts,  that  the  defendant  is 
liable  to  the  plaintiffs  for  any  balance,  then  the  auditor  finds  that 
the  sum  of  $347.35  is  due  from  the  defendant  to  the  plaintiffs  to 
balance  book  accounts  between  them/' 

The  court,  at  the  September  term,  1865,  Kellogo,  J.,  pre- 
siding, rendered  judgment,  pro  forma,  on  the  report  for  the  de- 
fendant ;  to  which  the  plaintiffs  excepted. 

Ptorit  f'  Dunton  and  B,  S.  Peabody^  for  the  plaintiff. 

Chauncey  K.  WiUiatM,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Wilson,  J.  This  is  an  action  on  book,  in  which  the  plaintiffs 
seek  to  recover  for  liquor  sold  by  them  in  New  York,  to  the  de- 
fendant, and  sent  to  him  at  Rutland,  in  this  state,  at  the  request 
of  the  defendant.  No  question  is  made  as  to  the  amount  the 
plaintiff  should  recover,  if,  upon  the  facts  reported,  they  can  sus- 
tain the  action.  The  defense  set  up  to  the  plaintiffs'  right  of  re- 
covery is,  that  the  defendant  was  engaged  in  the  business  of  sell- 
ing intoxicating  liquors  in  this  state,  contrary  to  law ;  that  he 
bought  the  liquors  of  the  plaintiffs,  with  the  intention  of  selling 
the  same  contrary  to  law  ;  and  that  the  plaintiffs  sold  the  liquors 
to  defendant,  knowing  that  they  were  to  be  used  for  an  unlawful 
purpose  ;  and  thereby  it  is  claimed  that  the  plaintiffs  aided  and 
abetted  the  defendant  in  his  violation  of  the  laws  of  this  state. 

The  decision  of  the  question,  whether  the  plaintiffs  were  so  far 
implicatejl  in,  or  connected  with,  the  unlawful  traffic  in  which  the 
defendant  admits  he  was  engaged,  as  to  bar  their  right  of  recov- 
ery, would  depend  upon  the  facts  which  the  auditor  should  have 
found  from  the  testimony  in  the  case,  and  reported  to  the  court. 
The  case  shows  that  the  plaintiffs,  by  the  direction  of  the  defend- 
ant, put  secret  marks  upon  the  casks  of  liquor  ;  but  it  does 
not  appear  that  the  auditor  found  for  what  purpose  the  casks 
were  thus  marked.  Some  of  the  testimony  of  both  parties  tend- 
ing to  prove  the  material  point  in  issue,  is  detailed  in  the  an* 
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ditor's  report ;  but  the  report  does  not  show  what  facts  he  foand 
from  the  testimony,  nor  does  it  show  that  he  found  any  facts  deci- 
sive of  the  question  in  controversy.  From  the  report,  it  is  a  mat- 
ter of  inference  or  conjecture  merely,  as  to  the  facts  the  auditor 
found,  and  no  question  of  law  is  raised  as  to  the  validity  of  the 
defense  set  up.  It  is  well  settled  that,  in  order  praperly  to  raise 
questions  of  law,  the  facts  in  reference  to  each  litigated  point, 
should  be  found  by  the  auditor,  and  set  fprth  in  his  report ;  and 
where  the  action  comes  into  this  court  by  exceptions,  no  questions 
can  be  revised,  except  questions  of  law  arising,  either  upon  the 
facts  reported  by  the  auditor,  or  found  and  placed  upon  the  rec- 
ord by  the  county  court  Wc  think  the  defendant  was  not  entitled 
to  judgment.  The  judgment  of  the  county  court  is  reversed,  and, 
at  the  request  of  the  defendant,  the  case  is  remanded  to  the 
county  court,  to  enable  the  auditor  to  find  and  report  the  facts. 


A.  L.  Kellooo  t;.  Fox  &  Minogue. 

Partnership.     Conditional  Sale  by  one  Partner  of  his  interest  in 
the  Partnership  Property  to  a  Third  Person. 

The  plaintiff;  one  of  the  partnership  of  B.  A  K.,  sold  his  interest  in  the  bnsiness  and 
property  of  the  Arm,  loclading  debts  dne  tbem,  to  the  defendants,  apon  condition 
that  the  property  sold  should  remain  the  property  of  the  plaintiff  nntll  paid  for, 
and  until  the  liabilities  of  said  flru),  whieh  the  defendants  assumed,  shonld  be  paid. 
B.  retained  his  interest  in  the  business,  and  kept  aloni;  in  it  with  the  defendants. 
The  defendants,  with  the  oensent  and  ooneurrenoe  of  B.,  and  in  the  usual  eonrse  of 
bnsiness,  not  harlnx  ftilly  paid  the  plaintilf  for  said  property,  nor  any  of  sail  liir 
billties,  sold  a  portion  of  said  propertr,  without,  at  the  time,  intending  to  appro- 
priate the  aralls  thereof  contrary  to  their  agreement  with  the  plaiotilf;  but  they  snb- 
f  squently  did  appropriate  said  avails  to  their  own  private  use,  and  abandoned  said 
business,  ttefd,  that  the  plaintiif  oould  not  maintain  trover  against  the  defendanU 
for  the  property  thus  sold  by  them. 

Trover  for  a  quantity  of  slate  mantels.  Plea,  the  general 
issue,  and  trial  by  the  court,  March  term,  1871,  WaEELEE,  J., 
presiding. 
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On  the  first  day  of  September,  1870,  and  for  some  time  previ- 
ous thereto,  the  plaintiflT,  with  one  Patricl"  Burke,  was  engaged  in 
the  manufacture  and  sale  of  slate  martels,  and  other  slate  goods, 
at  Fair  HaTcn,  in  the  county  of  Rutland,  as  equal  partners,  under 
the  firm  name  of  Burke  k  Eellogg.  On  that  day,  the  plain- 
tiff sold  to  the  defendants,  conditionally,  all  his  interest  in  said 
business,  and  the  property  belonging  to  Fflid  firm,  including  all  the 
debts  due  the  firm,  for  the  sum  of  $1188.47  ;  the  defendants  as- 
suming the  debts  of  said  firm,  amounting  to  S4174.43.  An  inven- 
tory of  the  goods  on  hand  at  the  time  of  the  sale,  was  taken  by 
the  parties  on  said  day,  and  all  orders  for  goods  then  on  hand 
were  turned  over  to  the  defendants  and  to  the  said  Burke,  who 
retained  his  interest  in  the  business. 

The  defendants  paid  to  the  plaintiff  on  the  day  of  sale,  the  suA 
of  $600  in  money,  and  gave  two  notes  for  the  balance,  dated  Sep- 
tember 1st,  1870 ;  one,  for  tho  sum  of  $800,  payable  in  three 
months  from  its  date,  and  the  other,  for  $238.47,  payable  in  six 
months  from  its  date,  both  payable  to  the  order  of  A.  L.  Eellogg, 
and  signed  by  Burke,  Fox  &  Co.  It  was  also  agreed  between  the 
parties  at  the  time  of  sale,  that  the  property  named  in  said  inven- 
tory should  be  and  remain  the  property  of  the  plaintiff  until  said 
notes,  and  the  debts  of  the  firm  of  Burke  k  Eellogg,  were  paid, 
and  the  defendants  made  and  executed  to  the  plaintiff  a  contract 
as  follows : 

"  Whereas,  we,  John  C.  Fox  and  Michael  Minogue,  both  of 
Castleton,  in  the  county  of  Rutland,  have  this  day  purchased  of 
A.  L.  Eellogg,  of  Fair  Havei^  in  said  county,  all  his  interest  in 
the  business  now  carried  on  by  Burke  &  Eellogg,  as  well  as  all 
his  interest  in  the  property  belonging  to  said  firm,  of  every  kind 
and  description,  including  all  debts  due  to  said  firm,  and  have  ex- 
ecuted our  notes  to  him  for  the 'sum  of  five  hundred  and  thirty- 
eight  dollars  and  forty-seven  cents,  as  follows  ;  one  for  $300.00, 
dated  this  day,  and  payable  in  three  months ;  one  for  $238.47, 
dated  this  day,  and  payable  in  six  months  from  date — executed 
by  Burke,  Fox  &  Co. ;  and  whereas,  also,  there  are  debts  now 
outstanding  against  the  late  firm  of  Burke  k  Eellogg  to  the 
amount  of  $417i.35,  which  we  have  assumed  and  are  to  pay :  we 
hereby  agree  that  the  property  this  day  purchased  by  us  of  him, 
as  appeal's  by  the  schedule  hereto  annexed,  shall  be  and  remain 
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the  property  of  the  said  Kollogg,  and  his  assigns,  until  said  notes, 
and  the  debts  due  from  the  firm  of  Burke  &  Kellogg,  are  fully 
paid. 

Fair  Haven,  Sept.  1st,  1870. 

Witnessy         )  John  C.  Fox, 

H.  6.  Wood.     |  Michael  Minogub." 

Immediately  after  the  execution  of  the  foregoing  contract,  the 
defendants  paid  to  the  plaintiff  the  sum  of  $600  in  money,  and 
delivered  to  him  the  notes  therein  named,  and  took  possession  of 
the  property  and  entered  upon  the  prosecution  of  said  business 
as  partners  with  the  said  Burke,  under  the  name  of  Burke,  Fox 
A  Co. 

The  schedule  referred  to  in  said  contract,  and  annexed  thereto, 
was  the  inventory  hereinbefore  referred  to.  After  taking  posses- 
sion of  the  property  as  aforesaid,  the  defendants  continued  in 
said  business  about  six  weeks,  during  which  time,  with  the  con- 
sent and  concurrence  of  said  Burke,  they  sold  to  one  Stewart,  of 
New  York  city,  twenty  of  the  same  mantels  which  were  embraced 
in  the  sale  by  the  plaintiff  to  them,  and  received  in  payment 
therefor  the  said  Stewart's  note  for  the  sum  of  $455,  and  $144  in 
money ;  and,  soon  after  the  receipt  of  said  note  and  money  by 
them,  they  abandoned  said  business  and  property,  without  offering 
to  return  the  same,  or  any  part  thereof,  to  the  plaintiff,  and  with- 
out giving  him  any  notice  of  their  intention,  and  took  with  them 
the  note  and  money  aforesaid,  and  converted  the  same  to  their 
own  private  use.  The  defendants,  from  that  time,  ceased  to  ex- 
ercise any  control  over  the  business  and  property  aforesaid,  but 
have  never  returned,  or  offered  to  return,  any  part  thereof  to  the 
plaintiff;  nor  have  they  ever  paid  either  of  the  notes  given  by 
them  to  the  plaintiff,  or  paid  the  debts  of  Burke  &  Kellogg.  At 
the  time  of  the  sale  of  the  mantels  and  the  abandonment  of  the 
business  as  aforesaid,  the  plaintiff  was  absent  in  Chicago,  but  im- 
mediately upon  his  return,  on  the  21st  day  of  October,  1870,  he 
commenced  this  @uit. 

The  defendants  offered  to  prove  that  at  the  time  said  written 
contract  was  executed  by  the  defendants,  but  before  it  was  signed, 
it  was  understood  and  agreed  between  the  plaintiff  and  defend- 
ants, that  the  defendants,  with  the  said  Burke,  should  proceed 
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with  tho  business,  and  make  sales  of  the  property  embraced  in 
said  sale  from  the  plaintiff  to  the  defendants.  To  the  admission 
of  this  evidence,  the  plaintiff  objected ;  but  the  objection  was 
overruled,  and  the  evidence  admitted  ;  to  which  the  plaintiff  ex* 
ceptcd.  Prom  the  evidence  so  received,  it  appeared  that  at  the 
time  the  written  contract  was  made,  it  was  understood  and  agreed 
between  the  plaintiff  and  defendants,  that  they,  with  Burke, 
should  proceed  with  the  business,  and  apply  the  avails  to  the  pay- 
ment of  the  debts  and  performance  of  the  undertakings  of  the 
defendants,  as  set  forth  in  said  agreement ;  that  the  property  in 
suit  was  sold  by  Burke  and  the  defendants  in  the  usual  course  of 
business,  for  $144  in  money,  and  Stewart's  note  for  $455 ;  that 
the  defendants,  at  the  time  of  said  sale,  had  no  intention  of  ap- 
propriating the  avails  of  the  sale  in  any  way  contrary  to  the 
agreement  with  the  plaintiff,  but  that  they  soon  after  appropriated 
the  money  and  note  aforesaid,  in  violation  of  said  agreement. 
The  value  of  the  property  at  the  time  it  was  sold  by  the  defend- 
ants, was  $599.  Upon  the  foregoing  facts,  the  court  rendered 
judgment  for  the  defendants.    Exceptions  by  the  plaintiff. 

Edgerton  ^  NlchoUnn^  for  the  defendants. 

1.  The  reservation  of  the  right  of  properly  to  the  plaintiff  in  the 
bill  of  sale,  should  be  so  construed  as  to  give  force  and  operation 
to  the  whole  instrument  if  possible.  The  plaintiff  sold  to  the  de- 
fendants his  interest,  not  only  in  the  property  described  in  the 
schedule,  but,  also,  "  all  his  interest  in  the  business.^*  This  "  in- 
terest in  the  business  "  necessarily  involved  the  right  of  sale  of 
property  then  on  hand,  and  in  course  of  manufacture ;  and  with- 
out this  right,  one  of  the  leading  objects  of  the  transfer  would 
become  utterly  inoperative,  and  the  "  business,"  a  failure.  The 
parties  could  not  have  intended  such  a  result. 

But,  if  the  reservation  in  the  bill  of  sale  is  so  far  inconsistent 
with  the  other  provisions  of  the  instrument  that  the  whole  cannot 
stand,  then,  wo  insist  that  the  contract  involves  such  an  ambiguity 
as  to  admit  of  extrinsic  evidence  to  explain  it.  2  Phil.  Ev.  761 ; 
8  Start.  Ev.  996,  1020,  1029,  and  note ;  jPmA  v.  DicJaon,  1 
Mason,  11 ;  WUh  v.  BarrisUr,  36  Vt.  220. 
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2.  Prior  to  the  sale  to  defendants,  the  plaintiff  and  Burke 
were  copartners,  and  in  that  right  they  held  and  owned  the  prop- 
erty, and  carried  on  the  business.  This  right  was  not  an  exclu- 
sive right  in  either  of  the  parties  to  any  specific  portion  of  the 
property,  but  only  to  an  undivided  interest  in  the  surpltu^  after 
all  the  partnership  liabilities  should  be  cancelled.  Washburn  et 
al.  V.  Bank  of  Bellows  Falls  et  al.  19  Vt.  278;  Bardwell  v. 
Perry  et  al.  19  Vt.  292. 

The  plaintiff  claims  that  the  reservation  in  the  bill  of  sale  was 
of  the  specific  property  included  in  the  schedule,  while  the  de- 
fendants insist  that  the  reservation  could  not  have  been  intended 
to  cover  the  specific  property  itself,  but  only  the  plaintiff  ^s  inter^ 
est  in  the  surplus^  after  the  debts  should  be  paid.  If  the  bill  of 
sale  is  fairly  susceptible  of  this  double  meaning,  or  if  it  be  uncer- 
tain from  the  instrument  itself,  which  meaning  the  parties  them- 
selves attached  to  it,  parol  evidence  is  admissible  to  explain  the 
circumstances  under  which  they  entered  into  it,  and  their  own  co- 
temporaneous  exposition  of  it.  Lawrence  v.  DoU^  11  Vt.  649  ; 
Lowry  v.  Adams,  22  Vt.  160. 

S.  The  admission  of  the  evidence  objected  to  was  not  in  con- 
flict with  the  rule  which  excludes  oral  evidence  to  contradict, 
alter,  or  vary  a  written  instrument.  3  Stark.  Ev.  1046  ;  Winn  ▼. 
Chamberlain,  32  Vt.  318  ;  Perkins  v.  Adams^  80  Vt.  280  ;  Allen 
V.  Spafford,  42  Vt.  116. 

4.  The  sale  to  defendants  of  the  plaintiff's  interest  in  the 
business  and  property,  did  not  deprive  Burke  of  his  right  to  pro- 
ceed with  the  business  precisely  as  he  had  done  before.  This 
right  was  that  of  a  copartnery  and  involved  a  general  authority  to 
make  sales  in  the  ordinary  course  of  business,  of  any  of  the  **  man- 
tels or  other  slate  goods  "  belonging  to  the  firm. 

The  sales  complained  of,  were  made  '^  by  said  Burke  and  the 
defendants  in  the  usual  course  of  business,"  and  in  so  doing,  Burke 
acted  under  an  authority  that  neither  the  defendants  nor  the  plain- 
tiff himself  had  a  right  to  question. 

The  action  of  trover  cannot  be  maintained  against  the  defend- 
ants for  participating  in  acts  of  sale  that  Burke  had  a  right  to 
make,  independent  of  their  consent  or  concurrence. 
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S.  &.  Wood  and  W.  O.  Duntony  ior  the  plaintiff.* 

The  opinion  of  the  court  was  delivered  by 

Pbgk,  J.  When  the  plaintiff  sold  his  interest  in  the  property 
and  business  of  the  copartnership  of  himself  and  Burke  to  the 
defendf^nts,  Burke  still  retaining  his  interest  in  the  business,  the 
stipulation  in  that  contract  of  sale,  that  the  property  thereby  sold 
should  remain  the  property  of  the  plaintiff  till  the  balance  of  the 
price  was  paid,  the  reservation  of  ownership,  was  only  of  the 
plaintiff's  interest  therein  as  former  partner  with  Burke.  By  the 
transaction  the  plaintiff  ceased  to  be  a  partner,  and  the  defend- 
ants became  partners  with  Burke  ;  and  these  three  thereupon  took 
possession  of  the  property  and  entered  upon  the  prosecution  of 
the  business  as  partners,  under  the  name  of  Burke,  Fox  &  Co. 
It  appears  that  while  the  defendants  and  Burke  were  thus  carry- 
ing on  the  business,  they  sold  some  of  the  same  slate  mantels 
which  were  embraced  in  the  sale  of  plaintiff  to  the  defendfnts, 
the  defendants  not  having  paid  the  plaintiff  the  balance  of  the 
purchase.  For  this  sale  this  action  of  trover  is  brought.  By  the 
sale  of  the  plaintiff  of  his  interest  to  the  defendants,  with  the 
reservation  as  to  ownership  till  the  payment  of  the  price,  the 
plaintiff  had  no  more  interest  in,  or  power  over  the  property,  and 
Burke  no  less,  than  he  would  have  had,  had  his  copartnership 
with  Burke  terminated  without  any  sale  by  the  plaintiff  of  his 
interest.  In  such  case  either  partner  has  Hie  right  to  sell  the  co- 
partnership property.  It  has  been  repeatedly  decided  in  this 
state  that,  as  a  general  rule,  one  tenant  in  common  of  personal 
property,  is  not  liable  in  an  action  of  trover  at  the  suit  of  his 
cotenant  for  selling  the  common  property ;  although  it  has  been 
held  otherwise,  under  some  circumstances,  in  some  of  the  states. 
But  as  between  copartners,  after  the  dissolution  of  the  copartner- 
ship, it  is  clear  that  each  has  the  power  of  sale  of  the  copartner- 
ship property  in  the  usual  course  of  business,  especially  property 
of  the  character  of  that  involved  in  this  case,  procured  or  manu- 
factured by  the  copartners  for  the  purpose  of  sale  in  the  line  of 
their  business.    The  case  states  that  the  defendants,  by  and  with 

*Tlw  plaiatiri  bil«riM*aMllHBtah«d  tb.  Nportar. 
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the  consent  and  concurrence  of  said  Barke,  sold  the  mantels  in 
question ;  and  it  is  again  stated  that  ^^  the  property  in  suit  was 
sold  by  Burke  and  the  defendants  in  the  usual  course  of  business." 
Burke  could  not  be  made  liable  to  the  plaintiff  in  an  action  of 
trover  for  this  sale ;  nor  can  the  defendants  be  thus  held  liable  for 
their  participation  with  Burke  in  doing  an  act  which  Burke,  as 
between  him  and  the  plaintiff,  had  a  right  to  do,  especially  as  it  is 
found  by  the  county  court,  ^*  that  the  defendants,  at  the  time  of 
said  sale,  had  no  intention  of  appropriating  the  avails  of  the  sale 
in  any  way  contrary  to  the  agreement  with  the  plaintiff"  although 
they  did  soon  after  appropriate  the  avails  to  their  own  use,  in  vio- 
lation (as  the  county  court  says)  of  their  agreement,  and  never 
paid  to  the  plaintiff  the  balance  of  the  purchase  priqe,  as  the  county 
court  find.  The  action  of  trover  cannot  be  maintained  in  this 
case,  consistently  with  legal  principles  applicable  to  this  form  of 
action. 

We  have  no  occasion  to  decide  whether  the  evidence  as  to  the 
verbal  agreement  made  at  the  time  of  the  execution  of  the  written 
contract,  introduced  by  the  defendant,  was  properly  received  or 
not ;  as  the  ground  of  our  decision  is  independent  of  that,  and  in 
no  way  aided  by  it.  In  aflirming  the  judgment,  the  court  is  not 
to  be  understood  as  affirming  the  ruling  of  the  county  court  in 
admitting  that  evidence,  or  as  deciding  that  question. 

Judgment  affirmed. 


Thb  Town  op  Mount  Hollt  v.  Cybub  Buswell. 
Ratification  by  Tptcn  of  Contract  with  Selectmen.    Highway. 

Th«  plAlntilTf  telootmen  laid  out  a  hl^way,  moftly  upon  the  dofendant'i  land,  and  prln* 
dpally  for  hii  benefit,  and  aipreed  with  him  that  he  should  waiye  land  damagea,  buUd 
the  road,  and  keep  it  in  repair  while  he  lired  where  he  then  did,  and  that  the  town 
dioold  remit  all  taxes  mBwei  against  him  for  the  porpose  of  repalrinis  highways,  so 
long  as  he  kept  said  road  in  repair  as  aforesaid.  The  defendant  perfonned  his  pari 
of  said  agreement,  and  kept  said  road  in  repair  twelre  years.  The  plaintiff  reoognised 
nid  agreement,  and  reoeired  the  benefit  of  the  defendant's  performanoe  thereof!  ffcM, 
that  the  plaintiff  thereby  beoame  boond  by  said  agreementk  whe^ier  .the  seieotmaa  had 
aathorl^  to  make  it  In  the  first  laitaiws  or  not. 
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Assumpsit.  The  case  was  referred,  and  the  referee  reported 
the  following  facts : 

In  December,  1857,  the  selectmen  of  the  plaintiff  town  laid 
oat  a  highway  leading  from  the  dwelling-honse  of  the  defendant, 
mainly  across  the  defendant's  land,  to  a  main  highway  then  in 
Qse.  The  highway  so  laid  was  two  hundred  and  twenty  rods  in 
length,  and  was  laid  principally  for  the  benefit  of  the  defendant 
and  the  farm  on  which  he  resided,  and  at  the  time  said  highway 
was  laid,  it  was  agreed  between  the  selectmen  and  the  defendant 
that,  if  the  selectmen  laid  out  said  highway,  the  defendant  should 
claim  of  said  town  no  land-damage  for  its  crossing  his  land,  and 
should  build  the  road  himself,  without  cost  to  the  town,  and  keep 
the  same  in  repair  while  he  lived  on  the  farm  where  he  then  re- 
sided, and  still  resides,  and  that  all  taxes  raised  by  said  town 
and  assessed  ui)on  the  grand  list  of  the  defendant  for  the  purpose 
of  repairing  highways  in  said  town,  were  to  be  remitted  to  him 
while  he  kept  said  highway  in  repair.  The  surveyor  who  made 
the  survey  of  said  highway,  was  employed  by  the  selectmen  to 
make  their  report  for  record,  and  it  was  mutually  understood 
by  both  parties,  if  the  surveyor  considered  it  proper,  that  the 
contract  with  the  defendant  should  be  embraced  in  the  report  of 
the  sarvey ;  but  said  survey,  as  recorded,  contained  the  contract 
only  so  far  as  is  shown  by  the  following  clause :  ^^  Said  town  al- 
lowing said  Buswell  to  work  his  ow^  highway-tax  on  said  sur- 
veyed highway."  The  contract  was  not  otherwise  reduced  to 
writing.  At  the  time  of  entering  into  said  contract,  by  the  pro- 
visions of  the  statute  then  in  force,  highway-taxes  raised  for  the 
purpose  of  repairing  roads,  were  payable  in  labor,  and  were  ex- 
pended in  the  several  highway  districts ;  and  the  change'  in  the 
statute  giving  the  towns  the  right  to  vote  that  the  highway-taxes 
should  be  paid  in  money,  was  not  at  the  time  contemplated,  pro- 
vided for,  or  guarded  against,  by  the  parties  to  the  contract 

The  contingency  of  extraordinary  dlimage  to  the  highways,  re- 
sulting from  freshets  or  floods,  whereby  it  might  become  necessary 
for  the  town  to  raise  a  money-tax  to  repair  their  highways,  or 
some  portion  of  them,  and  to  assess  the  inhabitants  of  the  town 
for  that  purpose,  was  not  made  a  subject  of  consideration  in  mak- 
ing said  contract,  or  spoken  of  by  the  parties. 

In  the  year  1866,  the  plaintiff  town  voted  that  the  highway  tax 
should  be  collected  in  money,  and  the  defendant  was  assessed 
with  the  rest  of  the  inhabitants  of  said  town,  and,  upon  request 
of  the  defendant,  the  selectmen  of  the  town  remitted  his  tax  to 
him,  by  giving  him  an  order  for  the  amount ;  and  in  the  other 
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and  intervening  years,  from  the  time  of  the  completion  of  said 
highway  till  the  bringing  of  this  snit,  the  defendant  had  formed 
a  highway  district  by  himself,  and  worked  out  his  own  highway 
tax  on  said  highway.  No  remittance  was  ever  made  to  the  de- 
fendant, or  claimed  by  him,  for  money-taxes  raised  for  the  pur- 
pose of  building  new  roads  ;  but  in  all  cases  after  the  making  of 
said  contract,  the  expenses  of  building  new  roads  had  gone  into 
j;he  current  expenses  of  the  town,  and  formed  a  portion  of  the 
annual  town  tax. 

In  the  year  1869,  in  consequence  of  an  extraordinary  flood, 
the  highways  of  said  town  were  badly  washed  and  injured,  and 
said  town,  by  vote  at  a  meeting,  about  the  legality  of  which  no 
question  was  made,  raised  one  hundred  and  seventy-five  cents  on 
a  dollar  on  the  grand  list,  for  the  purpose  of  repairing  the  high- 
ways ;  and  the  grand  list  of  the  defendant  for  that  year,  was 
S48.40,  and  the  tax  assessed  against  him  under  said  vote  was 
884.70.  The  money  thus  raised  was,  by  the  selectmen  of  said 
town,  laid  out  and  expended  in  repairing  highways  most  injured 
by  the  flood — the  highway  in  question  being  injured  thereby  only 
to  the  extent  of  twelve  dollars,  and  was  repaired  by  the  defendant. 

The  defendant  paid  his  portion  of  said  tax  with  an  order  given  him 
for  that  purpose  by  the  then  selectmen  of  the  town,  which  order 
was  obtained  by  the  defendant  by  his  stating  to  the  selectmen  that 
he  had  a  contract  with  the  town,  on  record,  which  gave  him  a 
right  to  such  an  order,  and  fhe  selectmen,  without  examining  the 
record,  gave  the  defendant  said  order,  upon  his  agreeing  if  it  was 
not  right  that  he  should  receive  such  order,  he  would  make  it 
right ;  by  which  the  referee  finds  the  parties  to  mean,  that  if  the 
defendant  had  no  legal  right  to  such  order  under  his  contract 
with  the  town,  he  would  refund  the  amount  to  the  treasury  of  the 
town.  The  selectmen  gave  said  order,  relying  upon  the  promise 
of  the  defendant  to  refund  the  same,  or  to  pay  to  the  town  the 
amount  of  his  tax,  provided  he  had  no  legal  right  under  the  con- 
tract to  have  an  order  from  the  town  to  pay  his  tax  as  aforesaid. 
At  the  time  the  order  was  obtained  from  the  selectmen,  the  de- 
fendant represented  to  them  that  he  was,  by  the  terms  of  a  con- 
tract then  on  record  in  the  town  clerk's  ofiBce  in  said  town, 
entitled  to  all  taxes  raised  for  highway  purposes,  both  for  old  and 
new  roads,  and  that,  if  the  order  was  given  him  by  the  selectmen 
as  requested,  if  he  had  not  a  right  to  it,  he  would  make  it  right ; 
and  it  appeared  from  the  evidence  that  the  contract  was  not  in 
its  terms  put  on  record,  as  the  defendant  supposed  it  was. 

The  plaintifi*  sought  to  recover  the  amount  of  said  order,  rely- 
ing upon  the  express  pi*omise  of  the  defendant  to  refund,  if  he 
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had  no  legal  right  to  the  same,  and  claiming  that  the  contract  of 
the  defendant  with  the  town  gave  him  no  right  thereto. 

The  referee  found  for  the  plaintiff  to  recover  the  amount  of 
said  order,  if  the  court  should  be  of  opinion  that  the  defendant 
was  not  entitled  to  have  said  tax  remitted  to  him  ;  otherwise,  for 
the  defendant  to  recover  his  costs. 

The  court,  at  the  September  term,  1872,  Whbeleb,  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  plaintiff.  Excep- 
tions by  the  defendant. 

Walker  ^  O-oddardy  for  the  defendant. 

The  question  submitted  by  the  referee  is  the  legal  rights  of  the 
parties  under  his  finding  as  to  what  the  parties  agreed  upon. 

Both  the  statute  then  in  force,  and  the  Oen.  Stat.,  impose  upon 
the  selectmen  the  duty  to  lay  out,  alter,  and  discontinue  high- 
ways, as  the  public  good  shall  require.  No  other  restriction  is 
placed  upon  them.  They  are  the  sole  judges  as  to  what  contracts 
are  best  for  th^  town ;  no. vote  of  the  town  can  restrain  them. 
Oen.  Stat.  ch.  24. 

By  section  14  of  said  chapter,  it  is  made  the  corporate  duty 
of  the  several  towns  to  build  and  keep  in  repair  the  highways 
within  such  towns,  and  the  discharge  of  this  important  duty  rests 
upon  the  selectmen.  The  selectmen,  in  this  case,  undertook  to 
discharge  that  duty  by  their  contract  with  the  defendant,  and 
made  a  very  advantageous  contract  for  th^  town.  There  is  cer- 
tainly ample  consideration  for  the  town's  promise  to  allow  the  de- 
fendant his  highway  taxes.  The  statute  does  not  limit  the  select- 
men to  any  particular  mode  of  contracting.  If  this  road  had 
been  damaged  hundreds  of  dollars  in  1869,  or  any  other  year  of 
the  defendant's  residence  there,  he  was  held  by  his  contract  to 
repair  it ;  and  it  appears  from  the  case  that  the  town  still  insists 
that  he  shall  keep  the  contract  on  his  part. 

This  was  an  extra  highway  tax.  By  the  present  statute,  such 
a  tax  may  be  raised,  payable  in  money  or  work.  In  1857,  the 
referee  finds,  it  could  only  have  been  raised  in  work  ;  if  payable 
in  work,  the  defendant,  being  from  June,  1857,  to  the  time  of 
bringing  this  suit,  the  surveyor  of  a  district  covering  just  this 
road,  and  the  only  person  on  his  tax-bill,  would  have  been  en- 


Digitized  by  VjOOQIC 


868  RUTLAND  COUNTY, 

Mount  Holly  o.  Bnswell. 

titled  to  have  allowed  himself  for  the  repairs  that  season,  and 
credited  himself  with  his  own  work  before,  and  to  have  thereby 
satisfied  the  tax  in  accordance  with  his  contract  with  the  town. 
The  town  cannot  annul  their  contract  with  the  defendant  by  rais- 
ing this  tax  pavable  in  money  ;  the  legal  rights  of  the  parties  are 
the  same,  whichever  way  a  tax  is  raised. 

This  contract  has  been  fully  ratified  by  the  town  for  twelve 
years  ;  this  being  the  case,  they  cannot  now  avoid  their  contract, 
even  if  there  was  originally  an  assumption  of  power  on  the  part 
of  the  selectmen.  Burlington  v.  New  Haven  Sf  Northampton  Co. 
26  Conn.  66. 

The  doctrine  is  well  established,  that  the  principal  cannot  repu- 
diate the  contract  of  his  agent,  on  the  ground  of  his  having  no 
authority  to  so  contract,  and  at  the  same  time  avail  himself  of  the 
advantages  and  profits  of  the  agent's  contract. 

(7.  H.  Joyce^  for  the  plaintiff. 

The  referee  finds  that  the  contract  between  the  defendant  and 
selectmen  was,  that  all  the  taxes  raised  for  the  purpose  of  repair- 
ing highways  were  to  be  remitted  to  him.  The  question  is,  what 
taxes  were  intended  by  this  contract  ?  The  plaintiff  claims  that 
it  embraced  only  those  raised  by  the  town  annually,  under  the 
statute.  When  the  dbntract  was  entered  into,  highway  taxes 
were  required  to  be  paid  in  labor ;  and  the  referee  finds  that 
at  the  time  of  said  contract  no  change  in.  the  law  was  contem- 
plated. He  also  finds  that  the  subject  of  floods  was  not  spo- 
ken of  or  considered.  From  the  terms  of  the  contract,  and  what 
we  learn  as  to  the  understanding  and  intentions  of  the  parties 
from  the  situation  and  circumstances  in  which  they  were  placed 
at  the  time  it  was  entered  into,  the  conclusion  seems  to  be  irre- 
sistible, that  the  parties  intended  just  what  the  plaintiff  now 
claims,  and  that  it  was  not  expected  or  understood  to  include 
such  a  tax  as  was  raised  in  1869.  The  fact  that  the  defendant 
received  an  order  for  his  tax  in  1866,  has  no  tendency  to  show 
that  the  plaintiff's  construction  of  the  contract  is  erroneous,  be- 
cause that  was  for  his  annual  highway  tax,  and  nothing  more. 
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The  road  was 'built  almost  solely  for  defendant's  benefit,  and 
down  to  1869,  he  had  always  worked  oat  his  annual  highway  tax 
on  it.  But  in  1869,  the  first  time  it  became  necessary  to  raise 
money  to  repair  damage  done  by  floods,  this  controversy  arose, 
the  plaintiff  claiming  that  the  contract  did  not  apply  to  such  a 
contingency.  It  cannot  be  said  that  the  plaintiff  has  acquiesced 
in  the  defendant's  construction  of  this  contract,  because  the  plain- 
tiff's  conduct,  as  found  by  the  referee,  tends  directly  to  the  oppo- 
site conclasion. 

But  whatever  the  verbal  contract  or  understanding  between 
the  parties  may  have  been,  we  insist  that  it  was  attempted  to  re- 
duce it  to  writing,  and  that  paper  must  govern.  The  case  shows 
that  it  was  mutually  understood  by  the  partiA  that  the  contract 
was  to  be  embraced  in  the  report  of  the  selectmen,  if  the  surveyor 
thought  it  proper.  The  referee  finds  that  a  portion  of  it  was  put 
into  the  report,  and  a  part  left  out,  but  does  not  find  that  the  sur- 
veyor thought  it  improper  to  include  it  all.  The  suryeyor  was  the 
agent  of  both  partiea  to  put  the  contract  in  writing ;  he  put  in  a 
part,  and  probably  the  whole  of  it,  as  he  and  the  parties  then  un- 
derstood it,  and  gives  us  no  reason  why  he  left  out  any  part,  and 
does  not  in  fact  say  he  did.  It  is  so  well  settled  as  to  need  no 
citation  of  authorities,  that  if  any  part  of  a  contract  is  reduced 
to  writing,  the  whole  must  be,  and  that  the  writing  must  govern  ; 
parol  proof  cannbt  be  received  to  add  to  or  detract  from  it. 

From  the  terms  of  this  contract,  no  one  can  doubt  that  it 
speaks  just  what  the  parties  then  understood.  The  referee  has 
detailed  the  evidence  upon  which  he  has  found  the  contract  as 
reported  by  him,  so  that  the  question  can  be  raised  here,  and  the 
plaintiff  did  not  need  to  object  to  the  parol  evidence  when  it 
was  introduced  before  the  referee.  There  is  another  fact  worthy 
of  notice  as  bearing  upon  the  question  of  the  intention  of  the 
parties  and  the  construction  of  the  contract,  and  that  is,  the  fact 
that  the  defendant  had  a  large  grand  list,  and  that  it  would  cost 
but  a  small  sum  annually  to  repair  that  piece  of  road. 

The  plaintiff,  in  his  declaration,  claims  to  recover  of  the  de- 
fendant the  amount  of  that  order,  on  the  ground  of  false  repre- 
sentations made  to  the  selectmen.    T)ie  referee  finds  that  when 
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the  defendant  obtained  the  order,  he  told  the  selectmen  that  by 
the  terms  of  a  contract  on  record  in  the  town  clerk's  office,  he 
was  entitled  to  all  taxes  raised  for  highway  purposes,  both  for  old 
and  new  roads,  and  that  if  they  wonld  give  him  the  order,  if  it 
was  not  right,  he  would  make  it  right.  When  the  selectmen  came 
to  see  the  record,  they  found  it  was  not  as  the  defendant  had  rep- 
resented, and  the  referee  finds  that  it  was  not  what  the  defendant 
supposed  it  was.  The  selectmen  gave  him  the  order,  relying 
npon  what  he  told  them  in  regard  to  the  contract  on  record,  and 
the  defendant  said  nothing  about  any  other.  It  turned  out,  in 
fact,  that  there  was  no  such  record,  and  so  of  course  the  defend- 
ant's representations  were  false,  and  the  defendant  must  be  held 
to  pay  back  the  aidount  of  the  order  as  he  agreed.  And  again, 
the  defendant  having  represiented  that  the  terms  of  the  recorded 
contract  embraced  all  taxes  raised  for  old  and  fiew  roads,  and 
the  referee  having  found  that  the  contract,  as  reported  by  him, 
did  not  embrace  money  raised  for  new  roads,  then  if  parol  evi- 
dence could  come  in  to  patch  up  the  contract,  the  plaintiff  would 
be  entitled  to  recover  on  this  branch  of  the  case  under  his  spe- 
cial counts,  because  the  contract  the  defendant  represented  to  the 
selectmen,  had  no  existence  in  writing,  or  parol  either,  and  so  his 
representation  was  false. 

If  the  plaintiff's  theory  as  to  the  construction  of  this  contract 
is  the  true  one,  then  there  can  be  no  question  as  to  the  plaintiff's 
right  to  recover  in  this  action,  as  the  referee  finds  that  what  the 
defendant  meant  by  doing  what  was  right,  was,  to  pay  back  the 
amount  of  the  order  to  the  town.  But  whatever  the  court  may 
think  in  regard  to  the  construction  of  this  contract,  the  plaintiff 
claims  it  was  wholly  void,  for  the  reason  that  the  selectmen  had 
no  power  or  authority  to  enter  into  it. 

It  has  been  held  that  selectmen  could  not  discharge  the  interest 
of  a  witness.    Angd  v.  Pownal^  8  Yt.  461 ;  Turan  v.  Randolph^ 

6  Vt.  869.  Nor  receive  money  from  a  sheriff  collected  for  the 
town,  and  give  him  a  valid  discharge.    Middlebury  et  als.  v.  Bood^ 

7  Yt.  125.  They  have  no  power  to  submit  any  claim  against  the 
town  to  arbitration,  except  such  as  they  are  authorized  under  the 
statute  to  audit  and  adjust  themselves.    Dix  v*  Dummer^Um,  19 
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Yt.  262 ;  HoUUter  v.  PawUty  48  Yt.  426.  The  powers  of  se- 
lectmen are  given  and  limited  by  statute.  Dalrymple  y.  WhiUng- 
ham,  26  Yt.  345.  The  statute  giving  selectmen  a  certain  juris- 
diction over  the  subject  of  highway,  does  not  authorize  them  to 
enter  into  the  contract  set  forth  in  this  case ;  it  would  not  author- 
ize them  to  dispqse  of  the  money  raised  for  highway  purposes, 
only  as  provided  by  law. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  referee  has  found  that  in  1857,  the  selectmen 
of  the  plaintiff  laid  out  a  road,  two  hundred  and  twenty  rods  in 
length,  mostly  on  the  defendant's  land,  and  for  his  benefit,  under 
an  agreement  between  them  and  the  defendant,  that  the  defend- 
ant should  charge  no  land-damages,  build  the  road,  and  keep  it 
in  repair  so  long  as  he  lived  on  the  farm  where  he  then  resided, 
and  that  all  taxes  raised  by  the  town  and  assessed  upon  the  grand 
list  of  the  defendant  for  the  purpose  of  repairing  highways  in  the 
town,  should  be  remitted  to  the  defendant,  so  long  as  ho  contin- 
ued to  keep  the  road  thus  laid  in  repair.  The  report  shows  that 
the  defendant  has  always  performed  his  part  of  this  agreement, 
and  that  the  town,  up  to  the  great  freshet  of  1869,  fulfilled  Its 
part  of  this  agreement,  and  remitted  to  the  defendant,  in  one  way 
and  another,  all  the  taxes  assessed  against  him  for  the  purpose 
of  repairing  highways. 

After  the  freshet  of  1869,  the  defendant  put  the  highway  so 
laid  out  in  repair,  at  an  expense  of  about  912.  The  town  as- 
sessed for  repairing  the  highways  in  the  town  against  the  defend- 
ant, a  tax  of  984.70.  The  selectmen  remitted  this  tax  to  the  de- 
fendant by  giving  him  an  order  on  the  town  treasurer,  on  his  rep- 
resenting he  had  such  an  agreement  with  the  town,  and  that  it 
was  on  record,  and  on  his  promise  to  refund  if  it  was  not  so. 
The  agreement  turns  out  not  to  be  fully  on  record,  and  this  suit 
is  brought  to  recover  back  the  sum  thus  remitted.  The  plaintiff 
has  argued  its  right  of  recovery  mainly  upon  the  ground  of 
want  of  authority  in  the  selectmen  to  make  such  an  agreement 
on  behalf  of  the  town.  If  the  agreement  had  not  been  recog- 
nized by  the  town  in  various  ways,  and  if  the  town  had  not  re- 
47 
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jceived  the  fiill  benefit  of  the  agreement  by  the  defendant's  waiv- 
ing his  land-damages,  building  the  roftd,  and  repairing  it  for 
twelve  years,  it  might  be  an  open  question  whether  the  selectmen, 
^by  virtue  of  their  office,  had  the  right  to  make  such  an  agreement. 
We  think,  after  the  action  of  the  town  in  recognition  of  that 
agreement,  as  found  by  the  referee,  and  after  it  has  received  the 
benefit  of  the  agreement  on  its  part,  it  is  no  longer  an  open  ques- 
'  tion,  and  that  the  town  is  as  much  bound  by  it  as  it  would  be  if  it 
had  specially  authorized  its  selectmen  by  a  vote  in  a  meeting  duly 
-warned  to  enter  into  such  a  contract  with  the  defendant.  The 
[tax  sought  to  be  recovered  by  the  town,  falls  exactly  within  the 
lelass  of  taxes  which  were  to  be  remitted  by  the  agreement,  as 
found  by  the  referee,  and  the  defendant  rightfully  obtained  an 
.order  from  the  selectmen  fbr  1869,  remitting  said  tax,  although 
.he  procured  the  order  by  stating,  innocently,  that  the  agreement 
was  on  record,  when  it  was  not  fully  on  record.  The  defendant 
honestly  believed  it  was  fully  recorded. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
.on  the  report  that  the  defendant  recover  his  costs. 


Oeoroe  W.  Pabmenteb  v.  Chester  Kinoslet.* 
Compromise.     Cormderation. 

•p.  mod  K.  diasolTed  partnenhip,  K.  taking  the  paHnenhip  property  and  girlng  P.  a 
note  fbr  $938,  and  agreeing  to  pay  aU  partnenhip  liabilities.  K.  subsequently  Adled» 
without  baring  paid  partnership  debts  to  the  amount  of  $1300,  and  Informed  P.  that 
he  eonld  not  pay  them,  and  that  P.  most  pay  them.  Finally,  upon  K.'b  proposal,  P. 
Agreed  to  pay  K.  $700,  upon  being  Indemnlfled  by  certain  persons  named,  against  all 
said  partnenhip  debts,  which  indemnity  was  given,  whereupon  P.  surrendered  said  note, 
.  aad^.  paid  P.  the  balanoe,  alter  dednetlng  $700,  and  P.  discharged  the  mortgage  given 
to  feoare  the  same.  BM,  that  the  Indemnity  was  a  sufficient  consideration  Ibr  the  oom- 
promise,  and  that  P.  was  not  entitled  to  recover  said  $700  on  said  note,  the  transaction 
thfliiig  free  from  fraud  on  the  part  of  K. 

Assumpsit,  in  special  and  general  counts.    The  case  was  re- 
Jbred  to  referees,  who  reported  as  follows  : 

^  This  ease  was  triad  at  lanuaiy  tem,  1868. 
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^'  The  plaintiff  and  defendant,  about  the  first  day  of  Mai^ch, 
1855,  entered  into  a  contract  of  copartnership  to  carry  on  a  basi- 
ness  of  manufacturing  cloth  and  woolen  goods,  at  Salisbury,  Vt, 
where  the  defendant  resided,  and  had  hired  a  factory  and  ma- 
chinery. The  plaintiff  resided  at  Brandon.  This  contract  was 
verbal,  and  the  particular  terms  thereof  did  not  appear,  further 
than  it  was  stipulated  and  agreed  by  the  parties  that  no'  debts 
should  be  made  against  the  company  without  ihe  consent  of  both 
parties.  Under  this  contract,  they,  as  partners,  commenced  and 
carried  on  said  business,  at  said  factory,  until  the  10th  day  of 
October,  1855,  when,  by  mutual  consent,  the  copartnership  was 
dissolved. 

'^  During  the  continuance  of  this  partnership,  the  plaintiff  had, 
from  time  to  timej  put  money  into  the  business,  while  the  defend- 
ant had,  principally,  the  management  of  the  business  at  the  fac- 
tory ;  and  in  the  course  of  the  business,  partnership  debts  had 
been  contracted  by  the  defendant,  without  the  consent  of  the 
plaintiff,  but  to  what  amount,  the  partners  did  not  then  defioiitely 
ascertain,  nor  did  it  appear  to  the  referees ;  but  at  the  time  of  the 
dissolution  the  defendant  knew,  or  had  the  means  of  knowing,  the 
amount  of  the  partnership  debts,  as  all  had  been  contracted  either 
by  him,  or  with  his  knowledge  and  consent. 

^^  At  the  time  of  the  dissolution,  the  plaintiff  and  defendant  setr 
tled,  and  agreed  and  adjusted  between  themselves  all  of  said  part- 
nership  business ;  the  plaintiff  conveying  and  releasing  to  the 
defendant  all  his  title  and  interest  in  the  goods,  stock,  material, 
property,  and  business  of  the  partnership ;  and  the  defendant,  on  his 
part,  agreeing  to  pay  the  plaintiff  the  sum  of  nine  hundred  and 
thirty-eight  dollars,  for  which  he  then  executed  and  delivered  to 
the  plaintiff  his  promissory  note,  dated  the  10th  of  October,  1855, 
payable  to  the  plaintiff,  or  bearer,  on  demand,  and  at  the  same 
time  executed  a  mortgage,  amply  securing  said  note  ;  and  the  de- 
fendant also  made  an  agreement  with  the  plaintiff  that  he  would 
pay  and  satisfy  all  company  liabilities  of  every  name  and  nature, 
which  agreement  was  in  writing,  in  the  words  and  figures  follow- 
ing: 

'^  *'  Enow  all  men  by  these  presents,  that  the  Lite  firm  of  Kings- 
ley  &  Parmenter  is  hereby  dissolved  by  mutual  consent  and  agree- 
ment. All  company  liabilities  of  every  name  or  nature,  are  to  be 
paid  and  satisfied  by  the  said  Kingsley.  Brandon,  October  10, 
1855.  It  is  further  agreed  that  said  Parmenter  has  no  claim 
upon  said  Kingsley  for  past  services. 

(Signed,)  Chesteb  Kingsley, 

O*  W.  Parmenter/ 
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^f  At  the  time  of  tbis  dissolution,  no  inventory  of  stock,  goods, 
or  other  company  property,  was  taken  by  the  partners,  but  it  ap- 
peared before  the  referees  that  at  that  time  there  was  cloth  manu- 
factured and  in  process  of  manufacture  and  stock  on  hand,  suffi- 
cient to  make,  in  all,  some  ten  or  twelve  thousand  yards,  valued  at 
from  fifty  tQ  sixty  cents  a  yard,  and  there  was  no  evidence  that  at 
this  time  the  company  assets  and  property  were  insufficient  to  pay 
and  discharge  the  debts  and  liabilities  of  the  company,  or  that 
there  was  any  thing  in  the  condition  of  the  business  that  made  the 
settlement  and  adjustment  which  the  partners  then  made,  in  any 
respect  inequitable,  unequal,  or  to  the  advantage  of  one  over  the 
other. 

^'  On  the  termination  of  the  partnership,  the  defendant  continued 
the  business  in  his  own  name  and  on  his  own  account,  until  the 
10th  day  of  March,  1856. 

^^  At  this  time,  the  copartnership  debts  not  having  been  paid,  the 
defendant,  being  individually  indebted  to  quite  a  large  amount, 
found  that,  on  account  of  debts  and  liabilities  against  him,  his 
failure  was  inevitable,  and  a  further  continuance  of  the  business 
impossible ;  and  he,  therefore,  took  measures  to  bring  on  the.  event, 
which  could  not  bo  much  longer  delayed,  and,  accordingly,  on 
Saturday,  tho  8th  of  March,  1856,  the  defendant  went  to  Rutland 
and  took  legal  advice,  and  either  by  confession  of  judgment,  or  by 
writs  of  attachment  (or  in  some  mode  not  clearly  made  to  appear 
to  the  referees),  caused  process  to  be  issued  against  himself,  in 
favor  of  Wesley  Morrill,  Hiram  Blackmer,  and  Dennison  Black- 
mer,  who  were  his  brothers-in-law. 

^' As  early  as  possible  on  Monday  morning,  the  10th  day  of  March, 
1856,  the  entire  property  of  the  defendant  was  taken  from  his 
possession — the  largest  portion  of  it  by  an  officer,  by  virtue  of  the 
process  which  had  been  issued  in  favor  of  the  said  Morrill  and 
Blackmers.  The  property  which  was  thus  taken  by  the  officer, 
consisting  mostly  of  the  cloth  manufactured  and  in  process  of 
manufacture,  was,  afterwards,  on  the  26th  day  of  March,  1856, 
sold  on  executions  at  auction,  and  purchased  by  said  Morrill  and 
Blackmers  for  Jl,771.50. 

<^  At  the  time  of  the  attachments,  or  on  the  Sunday  and  Sunday 
night  previous,  some  machinery  and  other  cloth  were,  by  the  de 
fendant,  put  into  the  possession  of  Morrill  A  Blackmer  and  Dennison 
Blackmer,  and  such  measures  were  taken  by  them,  and  in  a  secret 
manner,  as  effectually  to  put  such  property  out  of  reach  of  attach- 
ment by  the  defendant's  creditors.  The  value  of  the  property 
thus  disposed  of  without  legal  process,  did  not  appear  before  the 
referees  only  by  general  estimate,  and  according  to  that,  amounted 
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to  Bome  ten  or  twelve  hundred  dollars.  In  addition  and  concur- 
rently with  these  proceeding,  the  defendant  made  an  assignment 
in  writing  to  his  brother  Harry  Kingsley,  of  such  accounts  and 
demands  owing  to  the  defendant,  and  olher  assets,  as  he  then  had ; 
and  from  this  assignment  only  some  forty  or  fifty  dollars  were 
collected  by  the  assignee. 

**  The  defendant  brought  about  this  attachment  and  disposal  of 
all  his  attachable  property,  and  took  pains  to  do  so  without  its 
coming  to  the  knowledge  of  the  plaintiff,  or  other  ci:editors  of  the 
defendant ;  but,  although  the  transaction  was  attended  with  suspi- 
cious circumstances,  and  notwithstanding  the  evidence  did  not 
sufficiently  show  the  amount  and  value  of  the  property  thus  dis- 
posed of,  nor  the  amount  of  the  debts  and  liabilities  of  the  de- 
fendant,  which  were  in  the  end  paid  thereby,  yet  the  referees  find, 
that  the  avails  of  the  property  received  from  the  sale  of  the  prop- 
erty on  the  executions  on  the  26th  of  March,  1856,  and  the  other 
property  put  into  the  hands  of  Morrill  and  Blackmer  by  the  de- 
fendant, were  ultimately  applied  to  the  payment  of  the  debts  of 
the  firm  of  Parmenter  &  Kingsley,  and  the  individual  debts  of 
the  defendant.  And  the  referees  also  fiud  that  whatever  amount 
Morrill  and  Blackmer,  or  either  of  them,  paid  in  discharge  of  the 
said  company's  debts,  or  the  individual  debts  of  the  defendant,  or 
paid  for  the  defendant,  as  hereinafter  stated,  has  been  fully  reim- 
bursed to  them  by  the  defendant,  either  out  of  the  property  re- 
ceived by  them  as  above  stated,  or  otherwise. 

*^  Soon  atter  the  defendant's  failure,  the  plaintiff  learned  that 
several  of  the  partnership  debts,  which  the  defendant  was  bound 
to  pay,  were  still  unpaid,  and  applied  to  the  defendant  to  ascer- 
tain the  amount  of  debts  still  outstanding  against  the  firm,  and 
requested  the  defendant  to  pay  them.  The  defendant  did  not 
fully,  or  satisfactorily  to  the  plaintiff,  inform  him  of  the  amount 
of  outstanding  debts,  but  the  plaintiff  learned  there  were  debts 
against  the  company  still  unpaid  to  the  amount  of  about  fifteen 
hundred  dollars ;  and  the  defendant  told  the  plaintiff  that  he 
could  not  pay  these  debts,  or  any  part  of  them,  and  that  the  plain- 
tiff must  pay  them  himself. 

^'  The  plaintiff  at  different  times  applied  to  the  defendant  on  the 
subject  of  these  debts,  and  for  the  purpose  of  inducing  him  to  pay 
them  ;  and  at  some  time  prior  to  September  11th,  1856,  the  de- 
fendant proposed  to  the  plaintiff,  if  he  would  pay  him  the  sum  of 
seven  hundred  dollars,  to  procure  for  the  plaintiff  the  indemnity 
of  Morrill  &  Blackmer  against  the  partnership  debts  still  remain- 
ing unpaid.  Afterwards,  the  plaintiff  made  the  agreement  with 
the  defendant  that  for  such  an  indemnity,  to  be  executed  by  Wes- 
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ley  Morrill,  Hiram  Blackmer,  and  Dennison  Blackmer,  he  would 
pay  the  defendant  the  sum  of  seven  hundred  dollars ;  and  in  pur- 
suance  of  this  agreement,  the  said  Wesley  Morrill,  Hiram  Black- 
mer, and  Dennison  Blackmer,  executed  and  delivered  to  the 
plaintiff  a  written  contract  of  indemnity,  dated  the  11th  day  of 
September,  1856.  At  the  time  of  the  delivery  of  this  indemnity 
to  the  plaintiff,  and  at  the  request  of  the  defendant,  the  plaintiff 
delivered  to  the  said  Wesley  Morrill  the  said  nine  hundred  and 
thirty-eight  dollar  note,  which  he  held  against  the  defendant,  and 
received  from  him,  on  said  note,  at  that  time  or  subsequently, 
only  the  amount  due  on  said  note,  after  deducting  the  sum  of  seven 
hundred  dollars,  which  was  remitted  or  discounted  by  the  plain- 
tiff, for  the  benefit  of  the  defendant,  and  in  pursuance  of  the 
agreement  to  pay  him  that  sum  for  the  indemnity  so  delivered  to 
the  plaintiff ;  and  at  the  same  time,  at  the  request  of  the  defend- 
ant and  Morrill  and  Blackmer,  the  plaintiff  discharged  on  the 
record  the  mortgage  which  the  defendant  had  executed  to  secure 
said  note. 

*'  Whatever  partnership  debts  remained  unpaid  at  this  time,  were 
subsequently  paid  and  discharged,  but  in  what  particular  manner 
did  not  further  appear  than  is  heretofore  stated ;  and  the  plain- 
tiff was  released  from  any  further  liability  on  account  thereof. 

'^  Under  the  above  state  of  facts,  the  plaintiff  claims  and  seeks  to 
recover  in  this  suit  the  sum  of  seven  hundred  dollars,  and  the  in- 
terest thereon  from  the  11th  of  September,  1866,  on  the  ground 
that  at  that  date  the  defendant  was  indebted  to  him  in  that  sum, 
which  he  has  never  paid  to  the  plaintiff,  or  been  legally  dis- 
charged or  released  from  paying. 

'^  And  the  referees  find  and  report  that,  if  the  foregoing  facts  do 
not  release  and  discharge  the  defendant  from  the  payment  of  said 
sum  of  seven  hundred  dollars — being  the  portion  of  said  note 
which  was  unpaid  by  him  as  aforesaid — then  the  referees  find 
that  the  plaintiff  is  entitled  to  recover  the  said  sum  of  seven  hun- 
dred dollars  and  interest  thereon  from  the  11th  day  of  Septem- 
ber, 1856,  ta  the  time  of  judgment  in  this  suit. 

'^  But  if  from  the  foregoing  facts  the  court  decide  that  the  de- 
fendant is  legally  released  and  discharged  from  the  payment  of 
said  sum,  then  the  referees  find  that  the  defendant  is  entitled  to 
recover  his  costs." 

At  the  September  term,  1867,  the  court,  Ainsworth,  Assistant 
J.,  presiding,  decided,  j^ro  format  that  the  referees'  report  be  ac- 
cepted, and  that  the  plaintiff  recover  of  the  defendant,  upon  said 
report,  the  said  seven  hundred  dollars  allowed  cocditionally  by 
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said  refercos  to  the  plaintiff,  and  interest  thereon  from  the  11th 
day  of  September,  1856 ;  to  which  decision  of  the  court,  as  to 
said  seven  hundred  dollars  and  interest,  the  defendant  excepted. 

Edwin  Edgerton  and  E.  J.  PhelpSj  for  the  defendant. 

BriffgB  ^  Nicholson^  for  the  plaintiff. 

The  opinion  of  the  conrt  was  delivered  by 

Wilson,  J.  The  referees  do  not  find,  nor  do  the  facts  reported 
by  them  show,  that  the  defendant  procured  the  surrender  of  the 
note  by  fraud.  It  is  undoubtedly  true  that,  at  the  time  of  the 
dissolution  of  the  partnership,  October  10,  1855,  the  company 
assets  were  sufficient  to  pay  the  company  liabilities.  The  defend- 
ant continued  the  business  in  his  own  name  and  on  his  own 
account,  from  the  time  of  the  dissolution  of  the  partnership  until 
the  10th  of  March,  1856,  but  the  amount  of  his  indebtedness  at 
the  time  of  his  failure,  does  not  appear.  On  the  10th  of  March, 
1856,  the  company  debts  had  not  been  paid.  The  defendant,  at 
that  time,  was  indebted  to  a  large  amount,  besides  the  company 
debts  ;  he  found  his  failure  was  inevitable,  and  caused  process  to 
be  issued  against  himself,  in  favor  of  Morrill  and  Blackmers,  and 
his  entire  property  was  taken  from  his  possession,  the  largest  por- 
tion of  it  by  the  process  in  favor  of  Morrill  and  Blackmers,  and 
the  remainder  of  it  by  his  assignment  to  them.  The  plaintiff, 
soon  after  the  failure  of  the  defendant,  ascertained  that  several 
of  the  company  debts  against  Parmenter  &  Kingsley  were  still 
unpaid,  and  he  requested  the  defendant  to  pay  them.  The  de- 
fendant then  told  the  plaintiff  that  '^  he,  the  defendant,  could  not 
pay  these  debts,  and  that  the  plaintiff  must  pay  them  himself." 
It  is  claimed  by  the  plaintiff  that  the  defendant's  statement,  that 
he  could  not  pay  the  company  debts,  was  false ;  but  the  report  of 
the  referees  furnishes  no  evidence  of  any  misrepresentation  by 
the  defendant  as  to  his  ability  or  inability  to  pay  those  debts.  He 
said  he  could  not  pay  them,  and  there  is  no  evidence  in  the  case 
that  he  could  pay  them  at  that  time.^  The  fact  that  the  defendmit, 
with  the  aid  derived  from  the  compromise  with  the  plaintiff,  .did, 
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at  a  later  period,  pay  all  his  debts,  does  not  prove  that  his  state- 
ment to  the  plaintiff  was  false.  It  appears  that  the  avails  of  all 
the  defendant's  property  which  went  into  the  hands  of  Morrill  and 
Blackmer,  were  ultimately  applied  to  the  payment  of  the  debts 
against  the  firm  of  Parmenter  &  Kingsley  and  the  Individual  in- 
debtedness of  the. defendant.  The  referees  do  not  find  any  intent 
to  defraud  the  plaintiff,  or  any  other  person.  It  does  not  appear 
but  that  it  took  every  dollar  of  the  defendant's  property,  includ- 
ing the  $700  realized  from  the  indemnity  of  Morrill  and  Black- 
mers,  to  pay  his  debts. 

2.  It  is  insisted  by  the  plaintiff  that  the  giving  up  of  the  note 
was  wholly  without  consideration,  and  that  the  note,  to  the 
amount  of  $700,  with  interest  from  the  date  of  the  surrender, 
still  remains  a  subsisting  obligation  against  the  defendant.  It 
appears  that  the  plaintiff  held  a  note  against  the  defendant  for 
$938,  and  the  defendant's  agreement  to  pay  the  company  debts. 
The  company  debts,  at  the  time  the  indemnity  was  executed,  were 
about  $1500,  for  the  payment  of  which  by  the  defendant,  the 
plaintiff  had  no  security  except  the  defendant's  promise  to  pay 
them.  The  plaintiff  could  not  compel  the  defendant  to  procure 
from  a  third  person  an  indemnity  to  the  plaintiff  against  the  pay- 
ment of  those  debts.  But  it  appears  that  the  defendant  proposed 
to  the  plaintiff,  if  he  would  pay  the  defendant  $700,  the  defend- 
ant would  procure  for  the  plaintiff  the  indemnity  of  Morrill  and 
the  Blackmers,  indemnifying  the  plaintiff  against  the  partnership 
debts  then  remaining  unpaid.  This  proposition  was  accepted  by 
the  plaintiff.  He  paid  the  $700,  received  the  indemnity  in  pur- 
suance of  the  agreement,  the  balance  of  the  note  of  $938  was 
paid  to  the  plaintiff,  and  he  surrendered  the  note  to  be  cancelled. 
The  security  or  additional  security  furnished  the  plaintiff  for  the 
payment  of  those  debts,  was  a  sufficient  consideration  for  the 
compromise.  Suppose  the  defendant  at  the  time  of  his  failure 
had  not  been  indebted  to  the  plaintiff,  and  the  only  subsisting  ob- 
ligation between  them  to  have  been  the  defendant's  agreement  to 
pay  the  company  debts,  and  the  plaintiff  had  paid  the  defendant 
$700  to  be  indemnified  against  those  debts,  it  would  hardly  be 
daimed  that  the  plaintiff  could  recover  back  the  sum  paid  for  the 
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indemnity,  unless  it  was  obtained  by  fraud,  of  which  there  Ib  no 
evidence  in  the  case.  The  circumstance  that  the  8700  was  paid 
to  the  defendant  by  deducting  that  sum  from  the  amount  of  his 
note  to  the  plaintiff,  does  not  vary  the  legal  effect  of  the  transac- 
tion ;  it  standi  precisely  as  if  the  money  bad  been  paid  over  tp 
the  defendant,  and  the  plaintiff  had  been  paid  in  full  the  note  be 
held  against  the  defendant.  4 

The  judgment  of  the  county  court  iy  rererjsedf  and  jpdgmfatf 
for  the  defendant  to  recover  his  costs. 


Mabtin  Wbioht  v.  WAltBEN  Vauohn. 
Conditional  Sale.     Change  of  Posseision. 

V  one  mU  tad  delirer  iiropeHy  t6  another,  abtolvtely,  and  the  pertlet  aulneqiiently 
m$kB  M  §k  conditional  sale,  a  ehange  of  ponevlon  it  niwwiiyi  to  ptft^ot  ^  V^Hftft^ 
from  attachment  by  the  eredltoii  of  the  Tendee. 

Trespass  for  a  wagon.    The  case  was  referred,  and  the  ref- 
eree reported  the  following  facts: 

The  defendant  purchased  the  wagon  of  one  Ballon,  who  bid  it 
off  at  sheriff's  sale  on  an  execution  in  favor  of  Taylor  v.  Bolster j 
December  9, 1869.  About  the  first  of  April,  186S,  one  Ains- 
worth  contracted  to  sell  said  Bolster  a  farm,  and  some  personal 
,  property  thereon,  among  which  was  the  wagon  in  question,  for 
all  which  Bolster  gave  his  note.  Bolster  took  possession  of  the 
farm  and  property  under  said  contract.  After  Bolster  went  into 
possession,  Ainsworth  executed  a  deed  to  him;  but  he  would  not 
accept  it,  as  he  claimed  it  was  not  according  to  the  contract.  On 
the  24th  of  June,  1868,  Ainsworth  executed  another  deed  to  Bol- 
ster, and  put  it  on  record,  without  submitting  it  to  Bolster,  or 
having  any  understanding  with  him  as  to  whether  it  waa  accord- 
ing to  the  contract.  Bolster  claimed  that  he  never  accepted  said 
last  named  deed  ;  but  the  referee  found  that,  by  his  acquiescence 
and  acts,  he  had  become  bound  thereby.  The  sale  of  said  per- 
sonal property  by  Ainswprth  to  Bolster,  wm  origiDally  abeoiute 
9oA  ueonditional;  but  Ainaworth  inaerlad  te  aaid  laai 
48 
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deed,  withoat  authority  from  Bolster,  that  said  property  was  to 
be  holden  till  said  note  was  paid ;  which  the  referee  found  was 
done  to  prevent  the  property  from  being  attached.  Some  time 
after  the  said  24th  day  of  June,  Ainsworth  sold  and  transferred 
said  note  to  the  defendant,  by  virtue  of  which,  the  defendant 
took  and  claimed  title  to  said  wagon.  The  referee  found  for  the 
plaintiff  to  recover  the  value  of  the  wagon. 

The  court,  at^the  March  term,  1872,  Wheeleb,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  plaintiff.  Exceptions 
by  the  defendant.  • 

Bromletfj  Cflarkj  and  J.  Proutj  for  the  defendant,  cited  Both" 
child  V.  Eotoey  44  Vt.  889,  as  to  the  transfer  of  the  note  carrying 
title  to  the  wagon. 

Harvey  Button^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  referee  having  found  that  at  the  time  the  trade 
was  made  between  Ainsworth  and  Bolster,  there  was  no  lien  to 
bo  reserved  to  Ainsworth  on  the  personal  property,  of  which 
the  wagon  in  question  is  part,  but  that  it  was  then  sold  and  deliv- 
ered absolutely  to  Bolster,  which  was  about  April  1,  1868,  we 
must  regard  this  finding  of  tho  fact  as  conclusive.  No  attempt 
was  made  to  create  any  lien  or  condition  in  favor  of  Ainsworth 
upon  tho  personal  property  till  June  24th  of  the  same  year,  when 
Ainsworth  executed  and  caused  to  be  recorded  the  deed  of  the 
farm  to  Bolster,  without  the  knowledge  of  Bolster,  and  without 
submitting  the  deed  to  him,  or  having  any  understanding  witb 
him  whether  it  was  according  to  tho  contract ;  and  without  any 
agreement  with  Bolster  to  that  effect,  inserted  in  the  deed  the 
condition  as  to  the  personal  property,  without  any  authority  from 
Bolster.  Whether  the  implied  acceptance  of  the  deed  by  Bol- 
ster by  his  continuing  to  occupy  the  premises  under  it,  as  found 
by  the  referee,  bound  him  by  the  provision  therein  as  to  the  per- 
sonal property,  so  as  to  convert  the  absolute  sale  into  a  condi- 
tional one,  dependent  upon  the  payment  of  the  note,  as  between 
Ainsworth  and  Bolster,  is  not  necessary  to  decide.     Whatever 
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might  be  the  effect  of  that  provision  in  the  deed,  as  between 
vendor  and  vendee,  the  property  in  question  having  gone  into  the 
possession  of  Bolster  by  delivery  under  an  absolute  sale  to  him, 
it  thereby  became  attachable  as  the  property  of  Bolster ;  and  a 
subsequent  stipulation  creating  a  lien  upon  it,  or  attaching  a  con- 
dition to  the  sale,  in  favor  of  Ainsworth,  unaccompanied  by  any 
changp  of  possession,  would  not  protect  the  property  from  such 
attachment.  Therefore,  the  levy  of  the  execution  in  favor  of 
Taylor  against  Bolster,  Dec  9, 1869,  upon  the  wagon,  was  legal ; 
and  the  purchase  of  it  by  Ballbu  at  the  officer's  sale  on  that  exe- 
cution, and  the  plaintiff's  purchase  of  it  of  Ballon,  vested  the 
absolute  title  to  the  wagon  in  the  plaintiff;  and  the  subsequent 
taking  of  it  by  the  defendant  from  the  plaintiff,  was  a  trespass. 

This  view  of  the  case  renders  it  unnecessary  to  decide  whether 
the  transfer  of  the  note  by  Ainsworth  to  the  defendant  operated 
to  convey  to  him  whatever  right  Ainsworth  had  to  the  wagon  un- 
der the  provision  in  the  deed  already  mentioned. 

Judgment  affirmed. 
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FOR  THS 

COUNTY  OF  BENNINGTON, 

▲T  tHS 

t'SEiBnABY  TEEM,  1878. 

PBESENT : 

Hon.  JOHN  PIERPOINT,  Chief  Judge. 

Hon.  ASAHEL  PECK,        ) 

Hon.  homer  E.  ROYCE,  V  Assistant  Judges. 

Hon.  JONATHAN  BOSS,  ) 


ROTAL  F.   WiLUAMS  V.   SiLAB  MaSON,  APPELLANT. 

Justicei  of  the  Peace.    Appeal. 

In  2:«ii0nl  Mrompgit  before  a  Jnitloe  of  the  peaoe,  the  ai  damnum  in  the  plaintiff's  writ, 
and  the  ram  demanded  by  the  declaration,  was  ten  dollars.  Tlie  debit  side  of  the  plain- 
tiff's speoifloatlon  on  trial,  was  $38.82,  and  the  oredit  side,  $32.16 ;  learlng  a  balance  of 
$6.66;  fbr  which  snm,  with  eighty  cents  interest  (hereon,  the  plaintiff  obtained  judg* 
ment.    B*ld,  that  the  action  was  appealable. 

Oenebal  assumpsit.  The  ad  damnum  in  the  plaintiff's  writf 
and  the  sum  demanded  by  the  declaration,  was  ten  dollars.  The 
debit  side  of  the  plaintiff's  specification  on  trial,  was  for  wood 
and  butter,  $88.82  ;  and  the  defendant  was  therein  credited,  '^  By 
his  ac't,  182.16  " ;  leaving  a  balance  of  $6.66  ;  for  which  sum, 
with  eighty  cents  interest  thereon,  the  plaintiff  obtained  judg« 
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ment,  and  the  defendant  appealed.  In  the  connty  court,  the 
plaintiff  ntoved  to  dismiss  said  appeal,  for  want  of  appellate  jaris- 
diction  in  said  court ;  and  the  court,  Wheelbb,  J.,  presiding, 
pro  farmaj  sustained  the  motion  and  dismissed  the  appeal ;  to 
which  the  defendant  excepted. 

T.  Sibley ,  for  the  defendant. 

Only  one  question  is  presented  to  the  court  in  this  ease.  Did 
the  specification  and  exhibits  on  the  trial  before  the  justice,  bring 
the  case  within  the  exception  of  §  70,  ch.  81,  of  the  Gen.  Stat., 
taking  away,  or  cestrictiDg,  the  right  of  appeal  ?  Was  the  debit 
side  of  the  plaintiff's  book  or  the  extent  of  his  claim  an  exhibit, 
within  the  meaning  of  the  statute  ?  Warren  ▼.  Ntwfane^  26  Vt. 
250  ;  6\mn.  ^  Piu%.  RiverB  B.  R.  Co.  v.  Bates,  82  Yt  420. 

J.  W.  Carpenter  J  for  the  plaintiff. 

The  plaintiff  claims  that  this  case  comes  within  the  true  intent 
and  meaning  of  the  third  provision  of  the  seventieth  section  of 
the  thirty-first  chapter  of  the  General  Statutes. 

There  is  no  pretense,  or  claim,  that  this  ca^  is  appealable,  Gt 
that  the  county  court  has  appellate  jurisdiction  of  it,  unless  it  it 
made  so  by  the  plaintiff's  specification  which  is  filed  with  the 
copy  of  the  record.  The  only  question  is,  does  the  specification 
exceed  ten  dollars  T  The  plaintiff  insists  that  it  does  not,  and 
that  there  is  no  error  in  the  ruling  of  the  county  court.  Stephene 
V.  Sowe,  6  Vt.  572 ;  Boardman  v.  Harrington^  9  Vt.  161 ;  Wew* 
ton  V.  Mar%hy  12  Vt.  420  ;  Cooper  v.  MiU%,  16  Vt.  642 ;  Bank 
of  Rutland  v.  Cramton^  28  Vt.  880 ;  Conn,  f  Pas$.  Bwere  B. 
B.  Co.  V.  Bates,  82  Vt.  420. 

To  determine  whether  or  not  the  specification  or  exhibit  ex* 
ceeds  ten  dollars,  the  whole  of  it  must  be  taken  together.  It 
tannot  be  determined  by  the  debit  side  alone,  or  the  credit  side 
alone  ;  but  both  must  be  taken  together,  to  find  the  true  amount, 
which  is  the  test  of  jurisdiction  in  actions  of  assumpsit ;  and  in 
this  case  there  is  only  $7.46  balance  in  favor  of  the  plaintiff. 
Miller  v.  Livingetone,  37  Vt.  467  ;  8eott  et  ah.  v.  McBonough^ 
89  Vt 
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The  opinion  of  the  court  was  delivered  by 

BOTCE,  J.  The  only  question  in  this  case  arises  upon  the  mo- 
tion to  dismiss  the  apped  for  the  want  of  appellate  jurisdiction 
in  the  county  court.  The  debit  side  of  the  plaintiff's  specifica- 
tion amounted  to  $88.82,  and  in  it  he  had  given  the  defendant 
credit,  "  By  his  acc't,  832.16,"  thus  leaving  a  balance  due  the 
plaintiff,  as  he  claimed,  of  $6.66,  for  which  sum,  with  eighty  cents 
interest,  he  obtained  a  judgment.  The  defendant  appealed,  and 
upon  the  copies  of  appeal  being  entered  in  the  county  court,  the 
plaintiff  moved  to  dismiss  the  appeal  for  the  want  of  jurisdiction. 
The  court,  pro  forma^  sustained  the  motion,  and  dismissed  the 
appeal,  and  the  case  comes  here  upon  exceptions  to  that  ruling* 
If  the  suit  was  appealable,  it  was  made  so  by  the  specification  or 
exhibit.;  for  neither  the  sum  dcmonded  by  the  declaration,  nor 
the  ad  damnum^  made  it  appealable.  The  question  as  to  the 
finality  or  conclusiveness  of  judgments  rendered  by  justices  of  the 
peace,  has  frequently  been  before  this  court,  and  it  might  at  first 
seem  as  if  there  had  not  been  a  perfect  uniformity  in  the  decisions 
made  upon  the  question ;  but  I  think  the  decisions  can  all  be 
reconciled  by  noticing  the  distinction  which  has  always  been 
made  between  the  debt,  or  matter  in  demand,  as  affecting  the 
original  and  final  jurisdiction.  Southvnckj  et  aU.  v.  MorrHly 
8  Vt.  320,  was  an  action  of  debt  on  a  judgment  for  $563.60, 
and  on  which  there  was  an  endorsement  of  $588.86.  The  writ 
was  made  returnable  to  the  county  court.  A  motion  was  made  to 
dismiss,  which  prevailed,  and  the  court  held  that  the  sum  actu- 
ally appearing  from  the  record  to  be  due,  determined  the  ques- 
tion of  jurisdiction.  The  same  question  was  presented  in  Stevens 
V.  Sowey  6  Yt.  572,  and  the  court  there  held  that  howeveriarge 
the  original  debt,  if  it  had  been  reduced  by  payments  to  a  sum 
within  the  jurisdiction  of  an  inferior  court,  such  court  had  juris- 
diction ;  and  the  law  as  settled  by  these  cases,  has  been  followed 
in  all  the  subsequent  reported  cases.  But  in  determining  ques- 
tions involving  the  finality  of  justices'  judgments,  a  different  rule 
has  prevailed.  In  that  class  of  cases,  the  court  has  regarded  the 
amount  and  character  of  the  demand  out  of  which  the  indebted- 
ness was  claimed  to  have  resulted,  rather  than  the  amount  which 
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was  claimed,  or  appeared  to  be  due.  In  Church  y.  Vanduzeej  4 
Vt.  195,  the  plaintiff  brought  an  action  on  book  before  a  justice, 
and  laid  his  ad  damnum  at  910.  His  account  exhibited  in  sup- 
port of  his  action,  amounted  to  $10.67,  and  he  recovered  judg- 
ment for  910.  The  defendant  appealed,  and  the  plaintiff  moved 
to  dismiss,  because  the  action  was  not  appealable.  The  motion 
was  overruled,  and  the  court  say  that  the  same  question  is  pre- 
sented as  if  the  account  exhibited  had  been  9100.  In  either 
case,  the  defendant  might  contest  the  whole  ticcount,  and  the 
court  might  be  called  upon  to  decide  upon  each  and  every  item. 
That  the  right  of  appeal  cannot  be  taken  away  by  the  plaintiff's 
demanding  910  only,  as  the  balance  or  sum  he  will  be  satisfied 
with,  when  he  presents  as  a  subject  of  controversy  an  account  of 
flOO.  That  the  correct  rule  upon  the  subject  is,  that  when  the 
action  is  upon  an  account  or  chose  in  action,  the  nominal  amount 
must  determine  both  the  jurisdiction  and  the  right  of  appeal.  In 
that  case,  tho  plaintiff  attempted  to  mako  the  judgment  final  by 
the  abandonment  of  a  portion  of  his  claim,  and  in  this,  he  seeks  to 
accomplish  the  same  purpose  by  an  acknowledgment  of  payment 
to  apply  on  his  claim. 

By  the  specification  or  exhibit,  is  meant  the  written  descrip- 
tion, or  the  written  evidence  in  support  of  the  claim.  And  where 
this  exceeds  910,  so  that  the  defendant  has  the  right  to  litigate 
matters  described  in  it  to  an  amount  exceeding  910,  the  action  is 
appealable.  In  this  case,  the  balance  claimed  by  the  plaintiff, 
and  for  which  he  recovered  his  judgment,  would  necessarily  vary 
as  the  facts  might  be  found  in  reference  to  the  items  which  went 
to  make  up  his  claim.  Those  facts,  the  defendant  had  the  right 
to  litigate,  and  that  brings  the  case  within  the  rule  above  stated. 
It  was  upon  this  theory  of  the  law,  that  the  case  of  Conn.  ^ 
Pa%%,  RiverB  B.  R.  Co.  v.  BateB,  82  Yt.  420,  was  decided. 
That  was  an  action  of  assumpsit  to  recover  an  assessment  of  less 
than  910,  made  upon  a  subscription  of  9100,  and  the  contract  was 
set  out  in  the  declaration.  The  court  say  that  a  judgment  in 
that  suit  involved  an  adjudication  of  the  validity  of  the  contract, 
and  that  it  was  not  the  design  of  the  statute  to  shut  down  the 
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parties  to  the  final  jadgment  of  a  justice  in  litigating  their  pt- 
•pectiye  rights  and  liabilities  under  such  a  contract. 

The  time  and  space  occupied  in  the  consideration  of  this  case, 
eu  onlf  be  justified  by  the  hope  tliat  it  may  aid  in  removing  the 
4o(Mb  which  have  hitherto  been  entertained  upon  the  question  in- 
Tohred,  and  whidi  have  led  to  so  much  profitless  litigation. 

Judgment  reversed,  and  cause  remanded. 


ZSB  TowK  Of  WiKaMJi  «.  The  Town  of  iuUn)GBDTB. 
Pauptr.  Settlement.    Service  of  Warning.   Evidence.    Removal. 


,  bwrtnff  M  Mtaement  In  tlUt  «toto,  «l»iidoii  Ui  fiUb,  i1m  la 

1i«r  pikliwaiDt  belbie  narila^. 
A9.  pfflo«r*i  ntorn  on  a  warning  againat  S.,  and  fonrothera,  aa  foUowa:  *<Bennlngton|  aa. 

XanSgiofv,  TAvmty  l^  I8I6.   Than  aerved  thJa  preacpt  by  laaTlng  a  trae  eopy  of  tka 

am^  Jin  th»  handa  of  tiia  within  named  8.   (Signed)  D.  W.,  Conatable,"  hMid,  bad. 
It  ia  not  oompetent  to  abow  by  extrinaic  eyidence  when  a  record  waa  made. 
WkflM  a  hoibaad  abftadwed  bla  wilb,  owning  an  IniereK,  not  Ihwhold,  In  lavda  fiMh 
-  yielded  but  a  amall  part  of  what  waa  neoeaaary  for  her  aopport,  it  waa  *«M,  that  aha 

oonld  beoome  legally  chargeable  aa  a  pauper,  and  liable  to  removal. 

i^PSAjt  from  an  order  for  the  removal  of  Nancy  Bates,  a  pauper, 
wiib  of  Henry  E.  Bates,  from  the  town  of  Winhall  to  the  town 
of  Xiandgrove.  The  case  was  referred,  and  heard  before  the  ref- 
#ree.  The  defendant  offered  in  evidence  the  records  of  the  town 
of  Zjaodgrove^  by  which  it  appeared  that,  on  the  lltb  day  of  Feb- 
roary,  1816,  a  warning  was  issued  by  the  proper  authority,  di- 
recting the  constable  to  warn  Daniel  Swallow,  Nancy  his  wife, 
Jotham,  PoUy,  and  Nancy,  children  of  the  said  Daniel,  to  depart 
•aid  town ;  that  the  return  of  the  service  of  said  warning  was  as 
fiaUows: 

<<  BsimmiTOK,  ss.  Landgrove,  February  17, 1815.  Then  served 
this  precept  by  leaviAg  a  true  copy  of  the  same  in  the  hands  of 
the  within  named  Paniel  Swallow. 

Fees.    1  mile  travel,  .06  [Signed]    David  Wiley, 

Copy,  .17  Constable;^' 

•0.28 
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and  that  said  warniDg  and  return  were,  ^'  Febraary  17,  rec'd  and 
reoord'd  by  Daniel  Tuthill,  Town  Clerk."  The  plaintiff  objected 
to  the  admission  of  said  evidence,  because  it  did  not  thereby  ap- 
pear in  what  year  said  warning  and  return  were  received  and  re- 
corded. For  the  purpose  of  showing  that  said  record  was  made 
on  the  17th  of  February,  1815,  the  defendant  offered  in  evidence 
the  record  of  a  warning  and  return  recorded  next  preceding  the 
record  aforesaid,  issued  and  served  on  the  same  day  as  the  warn- 
ing first  aforesaid,  and  *'  Received  Feb.  181S.  "Recorded  by  Dan- 
iel Tuthill,  T.  Olerk  "  ;  also  the  record  of  a  warning  and  return 
recorded  next  following  the  record  first  aforesaid,  issued  and 
served  on  tho  same  day  as  the  others,  and  '^Received  Feb'y 
1815,  and  recorded  by  Daniel  Tuthill,  T.  Clerk ; "  and  proved 
that  said  Tuthill  was  town  clerk  of  Landgrove  in  January,  1815^ 
and  that  all  of  said  records  were  in  his  handwriting ;  all  which 
evidence  was  admitted.  The  other  facts  necessary  to  be  stated, 
sufficiently  appear  in  tho  opinion  of  the  court. 

The  court,  at  the  December  term,  1871,  Milunqton,  Asst.  J., 
presiding,  accepted  the  report  of  the  referee,  and  rendered  judg- 
ment, proforma^  that  the  pauper  was  duly  removed.  Exceptions 
by  the  defendant. 

A.  L,  Miner ^  for',ihe  defendant,  cited  Londonderry  v.  Aetan^ 
8  Vt.  122 ;  Brookfield  v.  EarUand,  6  Vt.  401 ;  Ladhw  v.  Weath- 
ereield,  18  Vt.  89. 

Waterman  ^  Beady  for  the  plaintiff,  cited  BoyaUon  v.  WeH 
Fairlee,  11  Vt.  438  ;  Bethel  v.  TaribHdge,  13  Vt.  445  ;  1  Tolman's 
Stats.  (1808),  62,  s.  26  ;  lb.  400,  s.  1,  2 ;  CaetUton  v.  Olaretir 
don,  Brayt.  181 ;  Brandon  v.  PitUford,  lb.  183 ;  Beading  v. 
Bockingkam,  2  Aik.  272 ;  Towmhend  v.  Athen%,  1  Vt.  284 ; 
Waterford  v.  Brookfield^  2  Vt.  200 ;  New  Haven  v.  Vergennee^ 
8  Vt.  89 ;  Bamet  v.  Concord,  4  Vt.  664 ;  Sale  v.  Ihimerj  29 
Vt.  350  ;  Pawlet  v.  Sandgate,  17  Vt.  619 ;  Mount  EoUy  v.  Pan- 
ion,  Brayt.  182. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.    It  is  not  claimed  that  the  husband  of  the  pauper, 
Henry  E.  Bates,  ever  acquired  a  settlement  in  his  own  right  in 
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any  town  in  the  state,  bat  that  he  had  a  derivative  settlement 
frpm  his  mother,  Elmira  Bates;  and  it  is  clear,  from  the  facts 
found  by  the  referee,  that  if  she  ever  had' any  settlement,  it  must 
have  been  derived  from  her  father,  Edward  Bates.  The  referee 
has  found,  that  it  did  not  appear  that  Edward  Bates  had  a  resi- 
dence in  any  other  town  in  the  state  at  the  time  of  his  removal 
into  Landgrove,  about  the  year  1818.  He  says  that  there  was 
evidence  tending  to  prove  that  he  had  lived  with  his  family  in 
Springfield  or  Rockingham  for  four  or  five  years  prior  to  his  re- 
moval to  Landgrove.  Such  a  residence  (if  proven)  might  have 
given  him  a  settlement  in  one  or  the  other  of  those  towns  under 
the  act  of  1797.  But  it  would  seem  that  the  evidence  was  not 
of  such  a  character,  in  the  judgment  of  the  referee,  as  to  justify 
him  in  finding  the  fact  which  it  had  a  tendency  to  prove ;  for  he 
says,  notwithstanding  this  evidence :  ^'  It  did  not  appear  that  he 
had  a  residence  in  any  other  town  in  this  state  when  he  removed 
to  Landgrove."  This  finding  is  conclusive  upon  the  question  of 
Edward  Bates's  having  had  any  legal  settlement  in  any  other 
town  in  the  state  at  the  time  of  his  removal  to  Landgrove,  and 
having  no  settlement,  he  could  confer  none  upon  his  daughter. 

The  husband  having  no  legal  settlement,  upon  his  abandonment 
of  his  wife  in  1858,  she  was  remitted  to  her  settlement  before 
marriage,  if  slie  had  one.  Royodton  v.  We9t  Fairlee^  11  Yt.  438  ; 
Bethel  v.  Tunbridge,  13  Vt.  445. 

The  pauper  had  no  settlement  in  Landgrove  unless  she  had  a 
derivative  one  from  her  father  Daniel  Swallow.  It  is  conceded 
that  he  acquired  a  settlement  in  Landgrove  by  his  residence  in 
that  town  from  1814  till  1827,  unless  he  was  prevented  by  the 
warning  out  process  under  the  act  of  1801,  which  was  put  in  evi- 
dence before  the  referee.  The  process  was  good  in  form,  but  it 
is  claimed  that  the  service  and  record  were  defective.  It  was 
held  in  Townshend  v.  AthenSj  1  Vt.  284,  and  has  been  so  held  in 
numerous  subsequent  cases,  that  the  statute  in  a  warning  out  pro- 
cess must  be  strictly  complied  with.  In  New  Haven  v.  Vergennetf 
8  Vt.  89,  the  service  was  made  in  the  same  manner  as  in  this, 
and  was  held  to  be  bad.  The  objection  to  the  sufficiency  of  the 
record  was  well  taken.    It  waa  not  competent  to  show  when  the 
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record  was  made  by  extrinsic  evidence.  So  the  settlement  of 
Daniel  Swallow  was  not  interrupted  by  this  process. 

It  is  claimed  that  the  pauper  was  not  subject  to  removal  on  ac- 
count of  the  interest  which  the  referee  has  found  that  her  hus- 
band had  in  some  real  estate  in  Winhall  at  the  time  he  abandoned 
his  family.  The  referee  finds  that  he,  at  that  time,  owned  or  had 
an  interest  in  about  twelve  acres  of  land  and  a  small  dwelling-house; 
that  he  was  owing  debts  when  he  left,  and  a  portion  of  the  land  was 
set  off  on  execution  against  him.  It  does  not  appear  that  he  had 
a  freehold  estate  in  the  land,  so  she  did  not  come  within  the  rule 
laid  down  in  Londonderry  v.  Acton^  3  Yt.  122,  and  hence  the 
only  question  that  can  arise  under  this  branch  of  the  case  is, 
could  this  interest  which  he  owned  in  the  dwelling-house  and  land, 
be  made  available  for  the  support  of  the  pauper  so  that  she  could 
not  become  legally  chargeable  to  Winhall?  The  referee  has 
found  that  it,  in  fact,  yielded  but  a  small  share  of  what  was  nec- 
essary for  such  support,  and,  in  the  absence  of  any  finding,  or 
proof  even,  that  it  could  have  been  made  more  productive,  the 
fair  and  just  inference  is  that,  after  exhausting  all  her  available 
means,  the  town  of  Winhall  was  legally  chargeable  with  a  large 
proportion  of  her  necessary  support. 

Judgment  affirmed. 
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COUNTY  OF  WINDHAM, 
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PRESENT : 

Hon.  JOHN  PIERPOINT,  Chief  Judoe. 

Hon.  ASAHEL  PECK,  ) 

Hon.  HOYT  H.  WHEELER,  y  Assistant  Judosb. 

Hon.  JONATHAN  BOSS,        ) 


Wilder  T.  Ghitbgh  and  Luct  M.  Church  v.  The  Town  op 

Westminster. 

Highway.    Notice  of  Injurp  tkereon.     Motion  in  Arrest.     Plead* 
ing.     Gen.  Stat.  eh.  38,  §9. 

If  a  married  woman  reoelTe  an  InJoTj  by  reason  of  the  insnffloleooy  of  a  highway,  It  ii 
fofflolent  If  the  notice  to  the  town  he  signed  by  her  alone,  and  not  sfgned  by  her  hii» 


However  it  may  have  been  at  common  law,  by  $9,  ch.  71,  of  the  Oen.  Stat.,  the  writ  and 
declaration  are  blended  and  made  one  Instnimentt  and  in  pleadinr,  the  writ  maybe 
referred  to,  to  help  oat  a  delbctiTe  aTcrment,  or  the  want  of  a  material  aTcrment,  la 
the  declaration. 

Gase  for  an  alleged  injury  to  the  plaintiff,  Lncj  M.  Church, 
oocasioned  bj  reason  of  the  insufficiency  of  a  highway  in  the  de* 
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fendant  town.    Plea,  the  general  issue,  and  trial  by  jorj,  Sep* 
tember  term,  1872,  Babhett,  J.,  presiding. 
The  plaintiffs  offered  in  evidence  the  following  written  notice : 

"Westminster,  January  7th,  1871. 
7h  Henry  C.  Lane^  Esq.,  one  of  the  selectmen  of  the  town  of 

Westminster. 
You  are  hereby  notified  that  on  the  22d  day  of  December, 
1810, 1  sustained  a  serious  injury  on  easterly  end  of  the  bridge 
spanning  Sazton's  Biver  near  Gage's  mill,  in  said  town  of  West- 
minster, by  reason  of  the  insufficiency  of  said  bridge,  and  that  I 
claim  -satisfaction  in  damages  of  said  town  of  Westminster,  for 
said  injury.  LuoY  M.  Church." 

The  defendant  Objected  to  the  sufficiency  of  said  notice ;  but 
the  court  held  the  same  .sufficient ;  to  which  the  defendant  ex- 
cepted. 

The  plaintiff.  Wilder  T.  Church,  gave  the  town  notice  of  his 
claim  for  damages,  by  a  written  notice  in  all  respects  like  the  one 
aforesaid,  except  that  it  was  signed  by  him.  Verdict  for  the 
plaintiffs.  After  verdict  and  before  judgment,  the  defendant  filed 
a  motion  in  arrest,  for  the  insufficiency  of  the  declaration.  The 
court  overruled  the  motion,  pro  forma,  and  rendered  judgment 
upon  the  verdict ;  to  which  the  defendant  excepted.  The  ques- 
tion raised  by  the  motion  appeals  from  the  opinion. 

ChM.  N.  Davenport  and  L.  M,  Head,  for  the  defendant. 

The  notice  is  defective.  Nothing  appears  to  show  a  claim  for 
satisfaction  by  the  parties  to  this  suit.  The  town  is  entitled  to 
notice  by  the  *^  person  injured  or  claiming  damage,"  and  that 
means  the  person  or  persons  who  afterward  assert  the  claim  by 
suit.  Compliance  with  the  statute  is  a  condition  precedent  to  the 
right  of  action.  Acts  of  1870,  No.  49 ;  Matthie  v.  Barton,  40 
Vt.  286.  It  is  no  answer  to  this  objection,  to  say  that  Lucy  M. 
Church  was  the  person  actually  injured,  because,  in  contemplation 
of  law,  the  injury  was  to  her  in  her  relation  of  wife  of  Wilder  T. 
Church.  While  coverture  existed,  she  had  no  several  personal 
right  which  could  be  so  injured  by  the  defendant  that  she  could 
legally  claim  satisfaction  in  damages.    Again,  the  notice,  like  the 
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declaration,  is  silent  in  regard  to  her  marital  relation.  We  sub- 
mit that  at  least  enough  should  appear  in  the  notice  to  show  the 
town  and  the  court  that  the  parties  claiming  satisfaction  in  dam- 
age out  of  court,  are  the  same  parties  who  are  asserting  a  claim 
in  court. 

The  defendant,  after  verdict  and  before  judgment,  filed  a  mo- 
tion in  arrest,  for  the  insufficiency  of  the  declaration.  The 
ground  of  the  motion  is,  that  neither  count  contains  any  aver- 
ment showing  any  right  of  action  in  favor  of  the  plaintiffs  jointly. 
It  is  supposed  that  the  parties  at  some  time  may  have  sustained 
the  relation  of  husband  and  wife,  but  there  is  nothing  in  the  dec- 
laration to  show  it.  It  is  an  elementary  principle  of  the  law  of 
husband  and  wife,  that  for  injuries  to  her  person  or  character, 
they  must  sue  jointly.  8  Bl.  Com.  140 ;  1  Chit.  PI.  83  ;  Clapp 
V.  Stoughton,  10  Pick.  470 ;  Bing.  Inf.  247 ;  Schoul.  Dom.  Rel. 
106.  And  in  the  language  of  Schouler :  ^^  It  is  a  well  recognized 
principle  both  in  England  and  America,  that  whenever  the  wife  is 
the  meritorious  cause  of  action,  her  interest  must  appear  on  the 
face  of  the  pleadings,  or  the  omission  will  be  fatal."  Schoul. 
Dom.  Rcl.  107 ;  Ryan  et  ux.  v.  Madden^  12  Yt.  51.  And  there 
is  an  entire  uniformity  of  decision  and  authority  to  the  same  ef- 
fect. Bing.  Inf.  247;  Serre%  et  ux.  v.  Dodd,  5  B.  A  P.  405; 
Thome  v.  Dillingham,  1  Denio,  254. 

It  will  be  claimed  that  the  description  of  the  parties  in  the 
writ,  is  equivalent  to  an  express  averment  that  they  were  husband 
and  wife.  We  do  not  so  understand  it.  Under  our  statute,  which 
provides  that  "  every  original  writ  returnable  to  the  county  court, 
shall  mention  the  court,  time  and  place  of  appearance,  and  eon- 
tain  a  declaration,  setting  forth  the  eauee  of  action  in  due  form 
of  lawj*^  the  plaintiff  must  set  forth  in  "  dus  form"  in  his  decla- 
ration, what  would  constitute  a  sufficient  cause  of  action.  If  he 
fails  to  do  it,  the  common  law  remedy  of  demurrer,  or  motion  in 
arrest,  is  still  i^ithin  the  reach  of  the  defendant.  Qeu.  Stat.  290, 
§  9.  The  statute  only  operates  to  unite  in  one  instrument,  what 
at  common  law,  constituted  the  three  first  steps  in  the  path  to  jus- 
tice. The  original  writ,  which  was  a  command  under  the  great 
seal  of  the  king  to  the  defendant  to  appear  in  court  and  answer 
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to  what  the  plaintiff  might  allege  against  him  ;  the  proeess,  which 
was  the  method  to  compel  compliance  with  the  command  in  the 
writ,  and  which  was  sometimes  in  the  form  of  an  attachment,  and 
sometimes  of  a  capias  ;  and  the  deelaration^  which  was  ^^  a;  speci* 
fication  in  a  methodical  and  legal  form,  of  the  circumstances 
which  constitute  the  plaintiff's  cause  of  action.''  1  Chit.  PL  276 ; 
8  Bl.  Com.  292.  We  have  found  no  case  where  it  has  been  held 
that  a  defective  declaration  can  be  cured  by  reference  to  the  writ 
or  process ;  and  such  a  decision  would  help  to  abolish  the  distinc- 
tion between  the  reallj  good  lawyer,  and  the  modem  pretender. 

TT.  S.  Myers,  for  the  plaintiffs. 

The  cause  of  action  agaiost  the  town  became  complete  in  the 
plaintiffs  upon  the  receiving  of  the  injury  complained  of  through 
the  insufficiency  of  the  highway ;  and  the  right  to  maintain  it, 
npon  the  giving  of  the  notice  contemplated  by  the  statute.    The 
provision  of  the  statute  requiring  notice  is  wholly  for  the  benefit 
of  the  town,  to  enable  it  to  seasonably  investigate  the  claim,  be- 
fore the  means  of  proof  disappears  by  lapse  of  time,  and  through . 
failure  of  memory  and  the  death  of  witnesses,  and,  also,  to  guard 
against  unfounded  claims,  on  account  of  injuries  pretended  to 
have  been  received  long  before  the  claims  are  set  up ;  and  we 
insist  that  a  written  notice  that  puts  the  town  in  the  way  of  real- 
izing all  the  benefit  the  statute  was  designed  to  confer,  is  suffi- 
cient.    Barton  et  tix.  v.  MantpeUer,  SO  Yt.  650 ;  Kent  v.  Lin- 
eolfij  82  Yt.  591 ;  MattUe  v.  Barton,  40  Yt.  286.    The  notice 
signed  by  Lucy  M.  Church  is  not  only  a  iuhstantial,  but  a  literal 
compliance  with  the  statute. 

Although  it  was  necessary  that  the  husband.  Wilder  T.  Church, 
should  join  in  the  suit  against  the  town,  in  order  to  enforce  a 
claim  for  damages  after  the  right  to  maintain  it  had  been  perfected 
by  notice,  yet,  notice  given  in  the  name  of  the  wife  (the  person 
injured),  is  as  effectual  to  the  town  for  the  purpose  of  putting 
them  in  the  way  of  realizing  all  the  benefits  the  statute  was  de- 
signed to  confer,  as  though  the  notice  had  been  given  by  the  hus- 
band, or  by  the  husband  and  wife  jointly.  It  was  the  wife  that 
received  the  iqjury.    It  is  a  cause  of  action  that  would  have  sur- 
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tived  to  her  in  case  of  the  death  of  her  husband.  It  is  therefore 
her  suit ;  and  it  is  only  to  answer  the  requirement  of  a  technical 
rule  of  law,  that  the  husband  is  required  to  be  joined. 

Again,  it  is  conceded  that  the  town  received  from  the  plaintiff 
husband  a  written  notice  of  the  happening  of  the  accident  and  the 
receiving  of  the  injury,  identical  with  the  notice  of  the  plaintiff 
wife,  and  such  notice  given  by  the  husband,  was  held  to  be  good, 
by  Barrett,  J.,  in  delivering  the  opinion  of  the  court  in  Bar- 
tan  et  uz.  V.  Montpelier,  Therefore,  if  the  notice  of  the  husband 
was  good  and  sufficient  (and  it  was  received  without  objection), 
and  the  notice  of  the  wife  was  improperly  received  by  the  court 
below  (which  we  do  not  concede),  it  was  not  such  an  error  as 
will  justify  this  court  in  reversing  the  judgment  of  the  county 
court,  because  the  defendant  has  been  in  no  manner  prejudiced 
thereby. 

The  declaration  is  sufficient.  Under  our  practice,  the  writ  and 
declaration  are  made  one  process.  The  relation  of  the  plaintifib 
to  each  other  at  the  time  of  bringing  the  suit,  was  set  up  in  the 
writ.  It  is  declared  that  Lucy  M.  Church  is  the  wife  of  Wilder 
T.  Church,  and  as  such,  she  joins  with  him  in  bringing  the  suit. 
The  allegation  in  the  declaration  is,  ^^  that  the  said  Lucy  M. 
Church  was  greatly  injured,"  &c.  Reference  is  to  be  had  to  what 
has  been  -before  stated  in  the  writ,  viz:  ^'Lucy  M.  Church,  wife 
of  the  said  Wilder  T.  Church. 

If  there  is  any  informality  in  the  declaration  in  this  particular, 
it  is  purely  technical,  and  was  cured  by  the  verdict. 

No  averment  is  necessary  that  Lucy  M.  Church  was  the  wife 
of  Wilder  T.  Church  at  the  time  of  the  happening  of  the  injury 
complained  of.  It  is  sufficient  that  she  was  his  wife  at  the  time 
the  action  was  brought. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  I.  The  written  notice  signed  by  the  plaintiff  wife, 
and  delivered  the  selectman  of  the  town,  is  sufficient.  It  contains 
aU  that  is  required  by  the  statute,  and  was  seasonably  delivered. 
The  defendant  makes  no  question  as  to  its  sufficiency,  except  that 
it  should  have  been  signed  by  both  plaintiffs.    The  statute  re- 
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quires  the  notice  to  be  giyen  ^^  by  the  person  injared  or  claiming 
damage."  This  language '  indicates  that  when  the  injary  for 
which  damages  are  claimed  is  to  a  person,  that  person  must  give 
the  notice,  and  when  the  injury  is  to  the  property,  the  owner  of 
the  property  damagedmust  give  the  notice.  Hence  the  language 
is  in  the  alternative.  The  wife  alone  is  the  person  injured.  We 
also  think,  though  by  the  common  law  the  husband  must  be  joined 
with  her  as  plaintiff  in  the  suit,  she  alone  is  tlie  person  claiming 
damage ;  and  the  notice  would  be  sufficient  if  the  language  of 
the  statute  had  been,  ^'  by  the  person  injured  and  claiming  dam* 
age."  She  is  the  meritorious  cause  of  action.  If  he  had  died 
before,  or  during  the  pendency  of,  the  suit,  the  action  would  have 
survived  to  her.  The  damages  when  recovered,  until  reduced  to 
possession  by  the  husband,  belong  to  the  wife.  If  she  had  died 
before,  or  during,  the  pendency  of  the  suit,  the  action  would  not 
have  survived  to  him.  Emsell  et  ux.  v.  Come^  1  Salk.  119 ;  ffig* 
gina  v.  Butchery  Yelv.  89.  The  defendant  is  entitled  to  no  ad- 
vantage by  its  exception. 

II.  We  think,  too,  that  the  motion  in  arrest  is  not  well 
founded.  The  defendant  claims  that  the  declaration  fails  to  dis« 
close  any  cause  of  action  in  these  plaintiffs  jointly,  inasmuch  as 
it  does  not  allege  that  Lucy  M.  Church  is  the  wife  of  Wilder  T. 
Church,  and  claims  that  the  court  cannot  look  to  any  part  of  the 
writ  outside  the  declaration  proper,  to  help  out  this  alleged  de- 
ficiency. Whether  it  was  true,  as  claimed  by  the  defendant,  that 
under  the  common  law  proceedings,  where  the  ^^  original  writ," 
^^  process,"  and  ^^  declaration,"  were  each  a  separate  and  distinct 
instrument,  complete  in  and  of  itself,  no  reference  could  be  had 
by  the  court  to  the  "  original  writ,"  or  "  process,"  to  help  out  any 
lack  of  averment  or  substance  in  the  declaration,  we  have  not 
taken  time  to  examine  or  determine.  By  Qen.  Stat.  ch.  88,  §  9, 
the  three  instruments  which  the  plaintiff  at  common  law  would 
have  been  compelled  to  use,  to  bring  the  defendant  into  court  and 
state  his  cause  of  action,  are  blended  in  one  instrument,  and  the 
declaration  is  thereby  made  a  part  of  the  writ.  The  whole  must 
be  treated  and  construed  as  one  instrument.  When,  therefore,  the 
defendant  is  summoned  to  answer  to  Wilder  T.  Church  and  Lucy 
60 
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M.  Charch,  wife  of^the  said  Wilder  T.,  and  the  declaration  states 
that  ^^  the  said  plaintiffs  were  passing  along,  upon,  and  over  said 
bridge/'  &o.y  *^and  the  said  Lucy  M.  Church  was  thereby  greatly 
injured,"  &c.,  the  defendant,  by  tlie  words  ^^  %aid  Lucy  M.  Church," 
is  by  the  pleader  referred  to  the  previous  description  which  has 
been  given  of  Lucy  M.  Church,  to  wit, "  wife  of  said  Wilder  T." ; 
and  the  words,  "  said  Lucy  M.  Church,"  by  the  reference  to  what 
had  before  been  said  of  her,  was  equivalent  to  saying,  ^'  and  Lucy 
M.  Church,  who  is,  at  the  date  of  this  writ,  the  wife  of  Wilder 
T,  Church,  was  thereby  greatly  injured." 

With  such  an  averment  in  the  declaration,  it  discloses  a  cause 
of  action  in  Lucy  M.  Church,  for  the  recovery  of  which,  by  rear 
son  of  the  marital  relation  existing  between  them,  Wilder  T.  and 
Lucy  M.  Church  must  join  as  plaintiffs. 

Judgment  affirmed. 


KuBBELL  Clatton  V.  S.  Walteb  Scott,  Daniel  C.  Cabpentes, 
AND  James  W.  Cabpenteb.* 

False  ImprisonmenL    Justification  under  Process. 

In  an  aetion  of  treipoi  for  fidio  impriioDmont,  an  oiBoer  oannot  Jaittiy  imdar  an  azaos- 
tlon  lagolar  upon  Ita  Am,  where  he  oommUs  the  debtor  In  a  diflSuent  eonnty  from  tha 
one  in  whloh  the  arreit  ii  made,  when  there  If  a  legal  Jail  in  the  latter  ooimtjr,  al- 
thoogh  tho  commitment  be  made  in  the  coonty  oommanded  In  the  axeonUon. 

This  was  an  action  ^of  trespass  for  false  imprisonment.  The 
trespass  complained  of  was,  that  the  defendants  arrested  the 
plaintiff  in  Windham  county,  wherein  there  was  a  legal  jail,  and 
imprisoned  him  in  a  jail  in  Bennington  county.  The  defendants 
seTerallj  pleaded  not  guilty ^  and  the  defendant  Daniel  C.  Carpen- 
ter, justified  as  constable  of  Beadsboro,  under  an  ezecation  in 
favor  of  the  defendant  Scott  against  the  plaintiff,  issued  by  the 
county  court  of  Bennington  county,  and  regular  upon  its  face, 
whereby,  for  want  of  goods,  &c.,  the  officer  was  commanded  to 

*ThIfoaM  waa  triad  at  tho  Fobraaqr  tmut  1879. 
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take  the  body  of  the  plaintiff  and  him  commit  to  the  keeper  of  the 
jail  in  Bennington  or  Manchester,  in  the  county  of  Bennington. 
The  plea  did  not  allege  that  at  the  time  of  said  arrest  there  was 
no  legal  jail  in  the  county  of  Windham. 

The  plaintiff  joined  issue  on  the  pleas  of  not  gmUby^  and  de- 
murred generally  to  the  plea  of  justification. 

The  court,  at  the  April  term,  1871,  Barrett,  J.,  presiding, 
overruled  the  demurrer,  pro  forma^  and  adjudged  the  plea  suffi- 
cient,  and  rendered  judgment  for  all  the  defendants, — ^the  court 
suggesting  that  the  sufficiency  of  said  plea  should  be  determined 
by  the  supreme  court  before  the  expense  of  a  jury  trial  was  in- 
curred.   Exceptions  by  the  plaintiff. 

ChaB.  N.  Davenport  and  A.  Stoddard^  for  the  plaintiff. 
I.  The  defendant  had  no  right  to  imprison  the  plaintiff  else- 
where than  in  the  county  jail  of  Windham  county,  the  county  in 
which  the  arrest  was  made.  The  statute  is  explicit  and  peremp- 
tory:  "Whenever  any  officer,  or  other  person  authorized  by  law 
to  serve  any  writ,  warrant,  execution,  or  process,  is  required  by 
law  to  commit  any  person  to  jail,  such  commitment  shall  be  made 
in  the  county  in  which  the  arrest  shall  be  made,  unless  otherwise 
directed  by  law."  Gen.  Stat.  ch.  88,  §  69.  The  only  excep- 
tion is  where  there  is  no  legal  jail  in  the  county  where  the  arrest 
is  made;  then  the  commitment  may  be  made  in  an  adjoining 
county,  where  there  is  such  jail.    lb.  ch.  33,  §  60. 

The  defendants'  counsel  probably  rely  upon  the  principle  that 
a  process,  issuing  from  a  court  of  competent  jurisdiction,  regular 
upon  its  face,  is  a  sufficient  justification  to  the  officer  who  exe- 
cutes  il.  We  concede  that  this  principle  is  well  supported  by 
authority.  Satchy  ex  parte ^  2  Aik.  28  ;  O-age  v.  Bamei^  11  Vt. 
195;  Churchill  v.  ChurchUl,  12  Vt.  661.  In  ChurchiU  v. 
Churchill^  a  case  quite  as  strong  as  the  defendants  will  probably 
be  able  to  find.  Judge  Collamer  says :  ^*  An  officer  is  always 
protected  when  he  serves  a  process  issuing  from  competent  author- 
ity, or  more  properly,  when  upon  the  face  of  the  precept  the 
officer  cannot  perceive  a  want  of  jurisdiction."  There  could  have 
^been  no  difficulty  in  this  officer  perceiving  that  the  command  in 
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this  precept  was  in  conflict  with  the  statute.  He  fouDd  the  plain- 
tiff  at  his  residence  in  Windham  county.  The  statute  commanded 
him  to  commit  to  the  jail  in  Windham  county.  The  precept  com- 
manded him  to  commit  to  either  jail  in  Bennington  county. 
Gould  any  thing  be  more  obyious  than  that  the  authority  issuing 
the  precept  had  no  jurisdiction  to  override  the  statute  ?  So  much 
of  this  process  as  authorized  the  o£Bcer  to  disregard  the  statute,  is 
irregular  and  void,  and  it  is  no  answer  to  say  that  the  o£Bcer  may 
have  been  ignorant  of  the  statute.  An  officer  is  bound  to  know 
the  law ;  and  when  the  warrant  on  the  face  of  it  appears  to  be 
illegal,  and  he  executes  it,  he  is  liable  to  the  person  arrested. 
Qramon  v.  Raymond^  1  Conn.  48  ;  Lewi%  v.  Avery^  8  Vt.  287. 

II.  This  process  gave  the  officer  authority  to  levy  upon  the 
plaintiff's  body,  in  default  of  payment.  When  arrested,  his  duty 
was  to  commit  him  in  Windham  county.  Had  he  done  so,  this 
process  would  have  been  a  full  and  complete  protection  and  jus- 
tification for  him.  But  when  he  transported  the  plaintiff  out  of 
the  county,  and  imprisoned  him  elsewhere,  he  became  a  trespasser 
ah  initio.  This  unlawful  act  divested  him  of  the  authority  with 
which  the  execution  had  clothed  him,  and  the  act  assumed  the 
same  character,  and  involved  the  same  consequences,  as  if  he  had 
no  process,  and  no  official  authority.  1  Smith  Lead.  Gas.  166  ; 
Lamb  V.  Day  et  al.  8  Yt.  407  ;  Fiersans  v.  Gale  et  al.  lb.  509  ; 
Bond  v.  Wilder,  16  Vt.  893 ;  Nelson  v.  Denieon,  17  Vt.  73  ; 
Abbott  V.  Kimball  et  al.  19  Vt.  561 ;  Hall  v.  Bay,  40  Vt.  676  ; 
Kenereon  v.  Bacon,  41  Vt.  578,  679. 

Jamee  W.  Carpenter,  for  the  defendants. 

It  was  the  duty  of  the  defendant  Daniel  0.  Carpenter,  as  con- 
stable of  Beadsboro,  to  receive  all  writs  and  precepts,  and  exe- 
cute and  return  the  same  according  to  the  directions  thereof. 
Gen.  Stat.  86,  88,  116,  §§4,  20,  79;  Acts  of  1869,  38,  §1; 
Stoddard  v.  TarbeU,  20  Vt.  321 ;  Chase  v.  Plymouth,  lb.  469  ; 
Mill  V.  Pratt,  29  Vt.  119.  And  he  would  be  liable  to  fine  and 
damages  for  refusing.  Gen.  Stat.  88,  §  21.  All  writs  shall  run 
into  any  county  or  place  in  this  state,  and  may  be  there  served 
and  executed.    Gen.  Stat.  289,  §  6. 
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The  opinion  of  the  court  was  delivered  by 

RoTCE,  J»  This  case  was  tried  in  the  court  below  upon  a  gen* 
eral  demurrer  to  the  defendant  Daniel  C.  Carpenter's  second 
plea.  The  plea  does  not  attempt  to  justify  the  trespass  com- 
plained of  upon  any  other  ground  than  that  he  was  obeying  the 
command  of  the  precept  set  out  in  the  plea.  That  precept  ap- 
pears to  be  legal  in  form,  and  the  officer  could,  no  doubt,  have 
justified  under  it,  if  he  had  executed  it  in  the  manner  required  by 
law.  The  declaration  charges  that  the  defendant  arrested  the 
plaintiff  in  Putney,  in  the  county  of  Windham,  and  imprisoned 
him  in  the  jail  in  Bennington,  in  the  county  of  Bennington,  when 
there  was  a  lawful  jail  at  Newfane,  in  the  county  of  Windham. 
The  statute  provides,  ch.  88,  §  69,  that,  "  whenever  any  officer^  or 
other  person  authorized  by  law  to  serve  any  writ,  warrant,  exe- 
cution or  process,  is  required  by  law  to  commit  any  person  to  jail, 
such  commitment  shall  be  made  in  the  county  in  which  the  arrest 
shall  be  made,  unless  otherwise  directed  by  law."  Section  sixty 
provides  that,  *^  if  there  shall  not  be  a  legal  jail  in  the  county 
where  such  arrest  may  be  made,  such  commitment  shall  be  made 
in  an  adjoining  county  where  there  is  a  legal  jail." 

The  fact  that  ther^  was  a  legal  jail  in  the  county  of  Windham, 
where  the  arrest  was  made,  is  not  denied  in  the  plea,  and  it  was 
clearly  the  duty  of  the  officer  to  have  committed  the  plaintiff  to 
that  jail,  unless  the  command  in  his  precept  to  commit  him  to  the 
jail  in  Bennington  or  Manchester,  in  the  county  of  Bennington,  is 
to  be  regarded  of  paramount  obligation  to  the  requirements  of  a 
statute  law  of  the  state.  Wo  do  not  so  regard  it.  All  that  is 
required  of  an  officer  is,  that  he  shall  execute  his  precept  accord- 
ing to  law ;  and  when  he  violates  the  law  in  its  execution,  he 
cannot  justify  under  it.  So  that,  admitting  all  that  is  stated  in 
the  plea,  it  furnishes  no  justification  for  the  trespasses  complained 
of  in  the  declaration.  And  the  judgment  of  the  county  court, 
that  the  plea  was  sufficient,  is  reversed,  and  cause  remanded. 
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Ebwin  &  McKelset  V.  BussELL  Stafford. 

LUoxieating  Liquor.      Place  of  Contract.      Illegal  Contract. 

Practice. 

The  ftfftai  of  the  plalntlA,  who  were  wholeiale  UquoMealert  in  New  York,  wu  Mithoiw 
iMd  to  take  orders  fbr  liqaors,  and  to  agree  on  the  prioe  and  time  of  payment  {  but  the 
plaintifliii  by  an  nnderttandins  with  said  agent,  had  a  right  to  r^eot  hie  orden  if  thej 
ehoie.  The  defendant,  a  taTom-keeper  in  Whltlngham,  in  this  state,  having  no  knowledge 
of  snoh  understanding,  eontracted  with  said  agent,  at  Whitlngham,  fbr  a  bill  of  liquors  to 
be  sent  him  by  the  plaintIA;  and  said  agent  aooordlngly  ordered  tHe  liquors  firom  Brat- 
Ueboro  by  letter,  and  they  were  sent  to  the  defendant,  and  retailed  by  him  at  his  bar. 
Htldt  that  said  oontraot  of  sale  was  made  in  this  state,  and  void. 

The  defendant  himself  subsequently  ordered  a  bill  of  liquors,  by  letter  sent  dlreetly  to 
the  plalntlffii  in  New  York,  whioh  were  sent,  and  retailed  by  him  as  aforesaid,  fli2tf» 
that  the  sale  thereof  was  made  in  New  York,  and  valid. 

The  plalntUb  eharged  said  liquors  to  the  defendant  as  they  were  sold,  and  the  defend* 
ant  made  payments  therefor  while  the  aooount  was  running,  and  the  money  paid  was 
oredlted  to  him.  The  plaintilb  presented  the  whole  aoeount,  debt  and  oredit,  before 
the  auditor  for  adjustment,  and  the  defendant  treated  the  whole  aooount  thus  presented 
as  proper  to  be  settled  in  this  action.  Held,  that  therefore  no  question  arose  as  to 
whether  the  defendant  cou|d  reoover  baok  any  of  the  money  thus  paid ;  but  that  the 
dharges  were  to  be  determined  aooording  to  their  validity  to  go  into  the  aeoountingp 
and  to  aflbot  the  general  result  aooordlngly,  and  that  the  credits  were  to  be  treated  as 
payments  upon  the  running  account,  and  not  as  paymfnts  upon  any  particular  item, 
or  bill,  of  the  account,  and  were  to  be  computed  in  fever  of  the  defendant  in  arrivinie 
at  the  ultimate  result. 

When  a  Judgment  is  more  fevorable  to  a  party  than  he  is  entitled  to  have  it,  he  eannol 
have  it  reversed  on  his  own  exceptions ;  and,  it  not  being  opened  on  his  ezoeptiona, 
the  other  party,  who  does  not  except,  is  not  entitled  to  have  it  corrected  in  his  fkyor. 

Book  account.  The  plaintiffs  were  wholesale  liquor*dcaIer8 
in  the  city  of  New  York,  and  the  defendant  was  a  tavern-keeper 
in  Whitingham,  in  this  state.  Early  in  May,  1869,  one  Knight,  a 
traveling  and  soliciting  agent  of  the  plaintiffs,  on  one  of  his  cus* 
tomary  trips  through  that  vicinity,  met  the  defendant  in  said  Whi- 
tingham, and  the  defendant  told  him  that  he  wanted  the  plaintiffs 
to  send  him  a  bill  of  certain  liquors,  which  he  named,  and  the 
price  of  the  liquors  was  then  and  there  agreed  upon.  On  his  re- 
turn to  Braltleboro,  his  head-quarters  when  operating  in  that  sec- 
tion, and  on  the  12th  of  said  May,  Knight  wrote  the  plaintiffs  in 
New  York,  ordering  said  liquors  to  be  forwarded  to  the  defend- 
ant at  Whitingham.  The  plaintiffs  received  said  letter  by  due 
course  of  mail,  and,  on  the'  14th  of  said  May,  forwarded  said 
liquors  to  the  defendant  as  therein  requested,  to  the  amount  of 
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•421.25,  and  98.90  for  packing,  cartage,  &c.  The  defendant 
received  the  same,  and  retailed  them  at  his  bar.  Knight  had  aa- 
*thorit7  to  solicit  orders  for  liquors,  and  agree  on  the  price  and 
time  of  payment,  but  the  plaintiffs  had.  the  right,  on  receipt  of  his 
orders  in  New  York,  to  fill  them  or  not,  at  their  option,  having 
regard  to  the  solvency  of  the  purchasers,  and  their  reliability,  in 
view  of  the  laws  of  Vermont — ^which  were  well  understood  by 
all  parties — in  making  payments ;  but  it  did  not  appear  that  the 
defendant  was  cognizant  of  such  limitation  of  Knight's  authority. 
Knight  told  the  defendant  on  the  occasion  aforesaid,  if  he  wanted 
more  liquors  before  he  came  round  again,  to  send  an  order  him- 
self directly  to  the  plaintiffs  in  New  York.  On  the  8d  of  August, 
1869,  Knight  was  at  the  defendant's  tavern,  and  the  defendant 
produced  the  bill  of  said  liquors,  and  paid  Knight  9130.15 
thereon,  and  there  was  then  a  deduction  made  of  99.75  on  the 
item  of  rum  therein,  and  the  sum  paid  and  the  amount  deducted 
were  endorsed  on  the  bill.  On  the  1st  of  October,  1869,  the  de* 
fendant  sent  an  order  directly  to  the  plaintiffs  in  New  York  for 
another  bill  of  liquors,  which  they  sent  on  the  9th  of  the  same 
month  to  the  amount  of  9^56.25.  On  the  2d  of  November,  1869, 
Knight  again  called  on  the  defendant,  when  the  first  bill  of  liquors 
was  again  produced,  and  the  defendant  paid  Knight  9150  more, 
which  was  indorsed  thereon.  The  defendant  then  told  Knight 
that  he  had  ordered  another  bill  of  liquors  of  the  plaintiffs,  and 
complained  that  he  had  not  received  it.  This  was  the  first  Knight 
knew  that  the  defendant  had  ordered  any  liquors  himself.  At  the 
time  of  the  payment  last  aforesaid,  the  last  bill  of  liquors  had  been 
shipped  from  New  York,  but  not  received  by  the  defendant ;  but 
he  subsequently  received  the  liquors,  and  retailed  them  at  his  bar. 
The  auditor  found,  if  the  contract  for  the  first  bill  of  liquors 
was  valid,  that  the  defendant  was  indebted  to  the  plaintiffs  in  the 
sum  of  9362.06 ;  but  that  if  said  contract  was  not  valid,  and  the 
payment  first  aforesaid  should  apply  as  a  voluntary  payment 
thereon,  the  defendant  was  indebted  in  the  sum  of  9182.37  ;  and 
that,  if  said  contract  was  not  valid  and  said  payment  should  not 
apply  thereon  as  aforesaid,  the  defendant  was  indebted  in  the  sum 
of  97.00. 
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The  court,  at  the  September  term,  1872,  Babbett,  J.,  presid* 
ing,  rendered  judgment,  pro  forma^  on  the  report  for  the  defend- 
ant.   Exceptions  by  the  plaintifis. 

Field  ^  Tyler,  for  the  plaintiflfs. 

Wo  claim  that  the  contract  for  the  first  bill  of  liquors  was  made 
in  New  York,  and  did  not  contravene  the  laws  of  this  state.  The 
authority  of  Knight  was  limited  to  soliciting  orders  and  submitting 
them  to  the  plaintiffs  for  them  to  reject  or  perfect  into  contracts, 
at  their  option,  and  this  limitation  the  defendant  was  bound  to 
know.  In  any  event,  there  was  an  implied  contract  to  pay  the 
item  of  98.90  for  packing,  cartage,  ^c. 

The  contract  for  the  last  bill  was  made  in  New  York;  and  is 
valid,  although  the  defendant  acted  upon  Knight's  suggestion  in 
sending  the  order.  Backman  v.  Mussey,  81  Yt.  647.  Neither 
would  the  contract  be  vitiated  by  the  mere  fact  that  the  plaintiffs 
knew  the  illegal  purpose  to  which  the  liquors  were  to  be  applied. 
Backman  Y.  Wright,  27  Vt.  187 ;  TutOe  et  al.  v.  Holland,  4S  VL 
642. 

It  is  insisted,  however,  that  both  pjyrments  should  be  applied 
upon  the  last  bill.  But  they  were  both  made  voluntarily  upon  the 
first  bill,  and  applied  thereon,  and  the  court  should  not  disturb 
such  application.  Baekman  v.  Wright,  9upra  ;  Bancroft  v.  Bur 
mas,  21  Vt.  456. 

JET.  N,  Hix  and  Q-eorge  Hciwe,  for  the  defendant. 

The  first  question  is,  as  to  the  legality  of  the  sale  of  the  liquotp. 
The  defendant  claims  that  the  sale  of  the  first  bill  of  liquoM 
was  made  in  this  state,  and  void  under  the  laws  thereof.  If 
the  plaintiffs  cannot  recover  for  the  first  bill  of  liquors,  and 
can  recover  for  the  second,  then  the  debtor  side  of  plaintiffs' 
book  is  only  one  hundred  and  fifty-six  dollars  and  twenty-five 
cents.  The  sale  of  the  second  bill  of  liquors,  being  made  in 
another  state,  is  valid,  and  not  in  contravention  of  the  laws  of 
this  state.  Territt  et  al  v.  Bartlett,  21  Vt.  184 ;  McConihe  f 
Co.  V.  McMann,  27  Vt.  96 ;  Baekman  v.  Wright,  lb.  187 ;  Back- 
man  V.  MuBsey,  81  Vt.  647. 
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If  the  sale  of  the  first  bill  of  liquors  is  illegal  and  void,  then 
the  second  question  is  as  to  the  application  of  the  payments.  Tuh 
He  et  (d.  Y.  Holland^  48  Vt.  542.  Tho  defendant  contends  that, 
under  our  statute  of  1852  in  regard  to  intoxicating  liquors,  and 
the  amendments  thereto  of  1854  and  1855,  no  application  of  atxj 
money  paid  by  the  defendant. to  tho  plaintiffs  for  intoxicating 
liquors,  when  the  sale  of  such  liquors  was  illegal  and  void,  can 
have  any  legal  effect  as  a  payment.  When  the  plainti&  undertook 
to  apply  the  payments  upon  the  first  bill,  although  with  tho  con* 
sent  of  the  defendant,  they  did  it  in  violation  of  law  without  con* 
sideration,  and  against  law,  equity,  and  good  conscience.  The 
money  could  not  operate  instantly  in  partial  extinguishment  of  tho 
debt,  because  none  existed  at  the  time  it  was  paid.  Oons^ 
quently,  the  plaintiffs  held  the  money  for  the  use  of  the  defendant, 
and  whatever  legal  indebtedness  existed  between  them  after  such 
payment,  could  be  satisfied  by  this  money.  Bachman  v.  Muiset/^ 
9upra. 

The  opinion  of  the  court  was  delivered  by 

WHfiELi:a,  J.  The  plaintiffs  appear  to  have  presented  all  the 
'items  involved  in  this  controversy,  both  debt  and  credit,  to  the 
auditor  for  adjustment,  and  the  defendant  appears  to  have  treated 
the  whole  of  the  deal  between  him  and  the  plaintiffs  so  pre« 
sented  by  them,  as  being  proper  to  be  settled  in  this  action. 
There  is  therefore  no  question  to  be  determined  as  to  whether 
money  paid  for  intoxicating  liquors  sold  contrary  to  law,  can  be 
recovered  back  or  not,  in  this  form  of  action.  The  plaintiffs 
sold  the  goods  charged  to  the  defendant  at  different  times,  and 
charged  them  to  him,  and  he  made  payments  while  the  account 
was  running,  and  they  ci*edited  him  with  the  money  paid,  and 
when  they  brought  the  whole  account  before  the  auditor  for  ad- 
justment, the  charges  were  to  be  determined  according  to  their 
validity  to  go  into  the  accounting,  and  to  affect  the  general  result 
accordingly,  and  the  credits  were  to  be  treated  as  payments  upon 
the  running  account,  and  not  as  payments  upon  any  particular 
items,  or  bill,  of  tho  account,  and  were  to  be  oomputed  in  fsrvor 
of  the  defendant  in  arriving  at  the  ultimate  balance.  This  makes 
51 
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it  unnecessary  to  decide  any  question  as  to  the  application  of  pay* 
monts  upon  any  particular  items,  as  might  have  been  necessary  if 
either  of  the  bills  in  controversy  had  stood  by  itself,  to  be  adju- 
dicated upon  as  a  cause  of  action  without  reference  to  the  other 
bill,  or  to  the  fact  that  it  was  a  part  of  a  running  account. 

The  contract  of  sale  of  the  first  bill  of  liquors,  so  far  as  the 
defendant  was  concerned,  was  completed  between  him  and  the 
plaintiffs'  agent  in  this  state.  They  appear  to  have  had  some 
understanding  with  their  agent  that  they  might  repudiate  his  con- 
tracts if  they  chose,  but  the  defendant  did  not  know  this,  and, 
therefore,  cannot  bo  considei^cd  to  have  made  mere  propositions 
for  a  contract  to  the  agent  to  bo  accepted  or  rejected  by  the 
plaintiffs  in  New  York.  Whether  the  understanding  with  the 
agent  so  affected  his  authority  that  the  plaintiffs  would  not  bo 
bound  by  his  contract  that  was  otherwise  binding,  or  not,  is  not 
necessary  to  be  determined ;  he  assumed  to,  and  did,  mako  a  con- 
tract in  their  behalf  in  this  state,  and  they  let  that  contract  stand 
and  acted  upon  it  as  their  contract,  and  the  legality  of  it  stands 
the  same  as  if  they  had  themselves  made  it  here.  No  question  is 
made  but  that  the  contract,  if  made  in  this  state,  was  illegal,  so  as 
to  defeat  the  right  to  recover  for  the  liquors  sold  by  it.  The  first 
bill  of  liquoriB  must,  for  these  reasons,  be  disallowed  in  the  ac- 
counting.  No  serious  question  has  been,  or  could  well  be,  made 
but  that  the  plaintiffs  are  entitled  to  be  allowed  for  the  other  bill 
of  liquors.  The  account  should  stand  with  the  second  bill  of 
liquors,  $156.25,  charged  to  the  defendant,  and  the  payment  of 
9180.15  and  that  of  $150  credited  to  him.  This  would  leave  a 
balance  of  $123.90  due  the  defendant  from  the  plaintiffs  to  bal- 
ance book  accounts  between  them. 

The  judgment  of  the  court  below  was  for  the  defendant  for  his 
costs.  This  judgment  was  more  favorable  to  the  plaintiffs  than 
they  were  entitled  to  have  it,  and,  therefore,  they  are  not  entitled 
to  have  it  reversed.  The  defendant  did  not  except,  and  as  the 
judgment  is  not  opened  on  the  plaintiffs'  exceptions,  he  is  not  en- 
titled to  have  it  corrected  in  his  favor. 

Judgment  affirmed. 
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P.  H.  Fbanks  V.  J.  H.  LocKEY  AND  H.  E,  Thubston. 
Setting  aside  Judgment 

The  defendants  were  partnersi  and  as  snoh,  were  sued.  There  was  no  personal  lerTlOd 
of  the  writ  on  the  defendant  L.,  who  resided  ont  of  the  state,  and  had  no  knovledfe 
of  the  satt  nntll  after  Judgment  was  rendered  therein ;  bnt  the  defendant  T.,  who  re- 
sided in  the  state,  and  had  the  manajsement  of  the  partnership  business,  was  personallj 
served,  and  employed  oonnsel  lo  appear  fir  both  defendants,  who  appeared  aeoordlngly* 
and  consented  to  Judgment  against  both  defendants,  which  was  rendered,  and  ezeontioa 
issued.  At  the  next  term,  said  Judgment  was  sued.  At  a  subsequent  term,  the  oourt* 
on  motion  of  L.  for  that  purpose,  yaoated  said  Judgment  as  to  L.,  and  ordered  the  case 
brought  forward  upon  the  dooket  for  trial.  Beid,  th&t  the  oourt  had  the  legal  power 
so  to  do. 

This  was  a  petition  by  the  defendant,  Lockey,  to  vacate  as  to 
him,  a  jadgmont  rendered  in  this  suit  against  the  defendants,  at 
the  April  terra,  1868,  and  to  bring  the  case  forward  upon  the 
docket  for  trial  as  to  hiin.    The  facts  were  these  : 

In  January,  1867,  the  defendants  entered  into  articles  of  co- 
partnership under  the  name  of  H.  E.  Thurston  &  Co.  Lockey 
did  not  give  his  personal  attention  to  the  business,  but  resided  in 
Massachusetts.  Thurston  resided  in  Sunderland,  Vt.,  where  the 
partnership  business  was  carried  on,  and  personally  superintended 
the  business.  The  partnership  owned  several  buildings  there,  among 
wliich  was  a  hotel,  which  they  used  for  a  boarding-house  for  their 
help,  and  forentertnining  travelers,  they  having  a  license  for  that 
purpose.  Tuttle  &  Reed,  liquor-dealers  in  New  Haven,  Conn.,  sold 
to  said  Thurston  a  quantity  of  liquors,  which  Thurston  bought -upon 
the  credit  of  the  firm,  and  sold  in  said  hotel,  contrary  to  law. 
Lockey  had  no  knowledge  of  said  purchase  and  sale  of  the  liquor. 
On  the  2d  of  September,  1867,  Thurston  gave  Tuttle  &  Reed  a 
check  of  $2,000  for  said  liquors,  signed  by  the  firm  name  of  H. 
E.  Thurston  &  Co.,  and  payable  to  said  Tuttle  &  Reed,  or  order. 
Lockey  had  no  knowledge  of  the  giving  of  said  check.  The 
last  of  September,  1867,  Lockey  went  to  Sunderland,  and  found 
the  business  in  such  condition  that  he  commenced  a  suit  in 
chancery  against  Thurston  for  the  dissolution  of  the  partnership, 
procured  the  appointment  of  a  receiver,  and  got  said  Thurston 
eijoincd  from  further  conducting  the  business,  or  in  any  way  in- 
tarmeddling  therewith,  which  suit  was  entered  at  the  December 
t3rm,  in  Bennington  county,  and  continued  to  the  June  term ; 
meanwhile  they  made  a  final  settlement  of  their  partnership  busi- 
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ness,  and  Thurston  went  out  of  the  business,  and  Lockey  assumed 
and  carried  it  on.  On  tbo  8th  of  November,  1867,  the  plaintiff 
brought  this  suit  upon  said  check,  as  indorsee  thereof,  against  the 
defendants  as  co-partners,  returnable  to  the  April  term,  1868.  The 
writ  was  served  on  the  same  day  by  making  a  nominal  attach- 
ment, and  by  delivering  a  copy  thereof  to  said  Thurston,  and 
leaving  a  copy  with  him  for  said  Lockey.  Thurston,  without  the 
knowledge  of  Lockey,  employed  Nathan  Hall,  an  attorney  of  the 
court,  to  appear  in  said  suit  for  him  and  the  said  Lockey,  who 
appeared  accordingly  for  both  the  defendants.  Charles  N.  Da- 
venport, an  attorney  of  the  court,  also  entered  a  general  appear- 
ance in  said  suit,  for  the  defendants,  which  he  did  by  reason  of  a 
general  retainer  which  be  had  long  prior  thereto  received  from 
tiie  said  Thurston.  At  the  term  last  aforesaid,  judgment  was  rcn* 
dered  in  said  suit  for  the  plaintiff  for  the  amount  of  said  check 
and  costs,  by  the  consent  of  said  flail,  and  execution  issued.  At 
the  September  term  of  said  court,  1868,  a  suit  was  brought  upon 
said  judgment  and  certain  parties  trusteed,  and  a  copy  of  the 
writ  was  left  with  one  of  the  trustees  for  said  Lockey.  The  first 
knowledge  Lockey  ever  had  of  the  existence  of  this  original  suit, 
or  of  said  judgment,  was  when  the  trustee  handed  him  said  copy. 

Upon  the  foregoing  facts^  the  court,  at  the  September  term, 
1870,  Barrett,  J.,  presiding,  vacated  said  judgment  as  to  Lockey, 
and  ordered  the  case  brought  forward  for  trial ;  to  which  the 
plaintiff  excepted.  At  the  September  term,  1872,  final  judgment 
was  rendered  in  the  case  for  the  defendant  Lockey,  upon  the  ver- 
dict of  a  jury. 

Clark  ^  ffaskifiBj  for  the  plaintiff. 

We  understand  the  rule  of  law  to  be  well  settled  by  repeated 
adjudications,  that  a  co-defendant,  being  a  co-partner,  or  former 
co-partner,  and  a  co-contractor,  has  authority  to  employ  counsel 
to  appear,  not  only  for  himself,  but  for  his  co-defendant ;  and  that 
a  general  appearance  entered  by  the  attorney,  will  bind  all.  Scott 
V.  Larkin,  13  Vt.  112 ;  BenneU  el  al.  v.  Stickney^  17  Vt.  581 ; 
Spavlding  et  al.  v.  Swiftj  18  Vt.  214  ;  Abbott  ^  Co.  v.  Duttouy 
44  Vt.  646.  The  case  of  Whitney  et  al.  v.  Silver,  22  Vt.  634, 
does  not  in  fact  controvert  the  position  we  have  here  taken.  In 
that  case,  the  question  of  the  right  of  ono  co-defendant  to  employ 
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an  attorney  for  both  was  not  in  issue.  There  was  no  attorney 
employed  by  either  defendant,  and  none, in  fact  appeared. 

But  if,  notwithstanding  the  decisions  above  cited,  this  court 
should  hold  that,  under  the  circumstances  of  this  case,  Thurston 
had  no  authority  to  employ  counsel  to  appear  in  behalf  of  Lockey, 
we  then  insist  that  the  appearance  of  Hall  and  Davenport,  as 
stated,  is  conclusive  upon  Lockey, — certainly  as  between  him  and 
the  plaintiff.  We  contend  that  the  well  established  rule  of  law 
is,  that  when  an  attorney  of  record  enters  an  appearance  either 
to  prosecute  or  defend  a  suit,  without  the  knowledge  or  consent 
of  the  party,  and  even  thongh  the  party  has  bad  no  notice,  a 
judgment  rendered  under  such  circumstances,  in  the  absence  of 
fraud  or  collusion,  is  absolutely  binding  on  the  party,  and  the 
court  has  no  power  for  such  a  cause,  to  set  aside  the  judgment ; 
but  that  the  party  prejudiced  thereby  must  seek  his  remedy  on 
the  attorney.  St.  Albans  et  als.  v.  Bush^  4t  Yt.  58  ;  Neweomb  et 
al.  V.  Peck,  17  Vt.  802  ;  •Spaulding  et  al.  v.  Swift,  18  Vt.  214 ; 
AbboU  ^  Co.  V.  Luttouy  44  Vt.  646. 

Again,  we  insist  that,  if  tho  court  below  had  the  authority  to 
vacate  its  judgment  previously  rendered,  and  to  restore  tho  case 
to  the  docket  for  trial,  there  was  error  in  this, — that  the  proceed- 
ings had  were  irregular.  The  case  shows  that  the  judgment  was 
rendered  against  the^  complainant  Lockey  and  Thurston,  jointly. 
Therefore,  if  it  was  invalid  or  irregular  as  to  one,  it  was  equally 
60  as  to  the  other.  And  if  from  any  irregularity  in  the  former 
proceedings,  the  court  below  were  authorizcji  to  vacate  that  judg- 
ment, we  contend  they  could  only  do  it  at  tho  instance  of  both 
defendants.  A  judgment  thus  rendered  must  either  stand  or  fall 
in  toto.  It  cannot  be  vacated  as  to  one,  and  left  to  stand  in  full 
force  and  effect  as  to  the  other.  Titlemore  v.  Wainwright,  16  Vt. 
178 ;  Whitney  et  al.  v.  Silver,  22  Vt.  634  ;  Starbird  et  ah.  v. 
Moore,  21  Vt.  529 ;  Herrich  v.  Orange  Co.  Bank,  27  Vt.  684. 
Tho  foregoing  are  all  cases  arising  under  tho  writ  of  audita  quer- 
ela, the  effect  of  which  writ,  the  relief  sought  to  be  obtained,  and 
the  principles  involved,  are  somewhat  analagous  to  those  in  pro- 
ceedings of  this  nature,  and,  to  a  certain  extent,  are  concurrent 
temedies.    Port^  v.  Vaughn^  24  Vt.  211. 
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It  may  be  urged  that  the  granting  or  denying  of  the  prayer  of 
the  petitioner,  was  a  matter  resting  entirely  within  the  discretion 
of  the  court  below  ;  hence  their  proceedings  are  not  subject  to 
revision  by  this  court.  We  do  not  question  but  the  county 
court  has  the  right,  within  certain  limits,  to  order  its  records  and 
judgments  corrected,  and  perhaps,  for  sufficient  reasons,  to  vacate 
its  judgments,  and  open  the  case  for  further  proceedings.  Yet, 
this  power,  if  it  exists,  must  be  exercised  within  the  pale  of  well 
established  rules.  And  while,  perhaps,  they  have  the  power  to 
correct  an  error  in  facty  which  has  become  a  part  of  their  rec- 
ords, still,  we  insist  they  have  no  right  to  blot  out,  to  erase,  or 
in  any  manner  to  interfere  with,  a  record  made  up  in  accordance 
with  the  fact. 

Again,  the  case  shows  that  the  original  judgmout  of  the  county 
court  was  in  all  respects  regular  and  correct,  both  as  to  the  issuing 
and  service  of  the  writ,  the  proceedings  of  the  court,  and  tho 
doings  of  the  clerk  in  making  up  the  jndgmcnt,  and  in  the  issuing 
of  execution.  This  being  so,  the  court  below  had  no  power,  dis- 
cretionary or  otherwise,  to  interfere  in  the  premises.  Smith  et  al. 
v.  Howard,  41  Vt.  74. 

Q,  N.  Davenport,  for  the  defendant  Lockey. 

Every  court  must,  from  necessity,  have  a  revisory  power  over  its 
own  proceedings  and  records.  Errors  are  committed,  accidents 
and  mistakes  happen,  in  the  best  regulated  courts.  Frauds  are 
perpetrated,  and  thc^  judgments  of  tho  court  sometimes  made  tho 
instrument  of  wrong  and  injustice.  In  the  language  of  Hall,  J., 
"  It  is  a  power  incident  to  courts,  to  inquire  into  tho  correctness 
of  their  own  proceedings,  to  correct  their  records  according  to  tho 
truth,  if  erroneously  made,  or  to  relieve  a  party  against  tiie  unjust 
operations  of  a  record,  on  ascertaining  by  a  direct  inquiry  into 
the  matter  that  the  record  ought  not  to  have  been  so  made.  This 
proceeding  is  usually  on  motion  founded  on  affidavits  and  notice, 
and  the  power  is  exercised  in  a  summary  way  whenever  tho  court 
in  its  sound  discretion  considers  that  the  furtherance  of  justice  re- 
quires it."  Scott  V.  Stewart,  5  Vt.  67  ;  Adams  et  al.  v.  Howard, 
14  Vt.  660 ;  Mosseaux  v.  Brigkam,  19  Vt.  467,  460  ;  Bechwith 
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▼.  Middlesex,  20  Vt.  698 ;  Foster  v.  At^ttn,  88.  Vt.  615,  617 ; 
Montgomery  v.  Vinton^  87  Vt.  514 ;  Smith  et  al.  v.  Award,  41 
Vt.  74.  In  the  case.Jast  cited,  Peck,  J.,  says:  "There  is  no 
doubt  but  the  county  court,  within  certain  limits,  has  such  power 
over  its  records  and  judgments  as  to  warrant  the  court  in  order- 
ing them  corrected,  and,  if  necessary,  for  sufficient  reasons,  to  or- 
der a  case  to  be  brought  forward  after  final  judgment,  and  vacato 
that  judgment  and  open  the  case  for  further  proceedings." 

It  will  bo  observed  that  no  third  person,  liko  bail,  or  receiptor, 
could  bo  injured  by  the  exercise  of  the  court's  discretion  in  open- 
ing this  case  for  trial.  It  only  operated  to  deprive  the  plaintiff 
of  the  advantage  of  a  collusive  judgment,  to  which  he  was  not,  aa 
the  sequel  proved,  entitled. 

The  power  to  vacate  a  judgment  and  open  a  case  for  trial,  is 
a  discretionary  power,  and  its  exercise  in  a  proper  case  is  not 
subject  to  revision  on  exceptions.  MosseavoR  v.  Brigham,  19  Vt. 
460 ;  Downs  et  al.  v.  Ready  82  Vt.  786 ;  Smith  et  al.  v.  Houh 
ard,  supra. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  only  question  is  whether  the  county  court,  upon 
the  fi^icts  stated,  legally  had  the  power  to  vacate  the  judgment  as 
to  the  defendant  Lockey  on  his  petition,  and  bring  the  case  for- 
ward for  trial  as  to  him.  We  think  the  court  had  such  power. 
It  is  objected  by  the  plaintiff  that  if  the  county  court  had  such 
power,  the  proceeding  was  irregular  in  this,  that  if  the  judgment 
wa3  vacated  as  to  the  defendant  Lockey,  it  should  have  been 
vacated  also  as  to  the  defendant  Thurston.  No  such  question  is 
presented  by  the  exceptions,  as  it  does  not  appear  that  either  the 
plaintiff  Franks,  or  the  defendant  Thurston,  asked  to  have  the 
judgment  vacated  as  to  Thurston,  if  vacated  as  to  Lockey.  The 
cause  for  vacating  the  judgment  did  not  extend  to  Thurston. 

Exceptions  overruled  and  judgment  affirmed. 
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[In  C^akobbt.] 
J)eed.     Construction.     Condition. 

The  defendant,  by  deed  of  warranty,  oonroyed  certain  land  to  8.  by  meU«  and  boandF» 
and  in  the  premises  or  the  deed,  immediately  fbUowiag  ttie  deieriptlon,  wai  this  olaoae : 
"Conditioned  thtt  no  buildin;:  or  erection  \m  ever  to  be  made  on  laid  land,  except  a 
dwellmg-honae  and  oat-buildings  for  the  same,  or  saoh  other  bnildings  and  ereetiona 
at  would  not  affect  the  righcs,  privileges,  and  Interests  of  said  Arms,  or  his  hairs  or 
assigns,  to  a  greater  degree  than  a  dwelling-house  and  out-baildings  as  aforesaid  wxinkl 
affect  hid  and  their  rights,  interests,  and  pririleges;  the  said  Arms  being  now  the 
owne^  of  a  house  and  land  westerly  of,  and  near,  said  premises  i  and  conditioned,  alte« 
that  no  building  is  to  be  erected  on  said  land,  which  shall  extend  more  than  twenty 
feet  southerly  of  the  main  boJy  of  the  dwelUog-hoase  now  owned  and  occupied  by  the 
said  John  Arms."  In  all  other  respects,  said  deed  w^a  In  the  naoal  form  of  a  wairanty 
deed  without  condition. 

HcM,  that  said  clause  did  not  oonstltttte  a  oonditloii  precedent  or  nbeeqaent;  nor  aocrv* 
eoant  that  th<t  grantee  would  abide  by  the  terms  thereof;  bnt  was  a  part  of  the  deeorip- 
tion  of  the  estate,  or  interest,  which  passed  by  the  deed  to  the  grantee,  and  showed, 
with  the  rest  of  the  description,  what  rights  in  the  land  passed  to  the  grantee,  and  whet 
were  left  remaining  in  the  grantor;  and  that,  the  land  pasting  to  the  grantee  with  the 
nse  thereof  thus  re:trioted,  those  claiming  under  the  grantee  ooold  not  make  erecUani 
thereon  in  Tiolation  of  those  restrictions. 

Ai>PEAL  from  tho  court  of  chancery: 

Tho  bill  set  forth  that  John  Arras,  tho  defendant,  on  the 
17th  day  of  August,  1853,  conveyed  to  Roswell  G.  Shui'tliflF, 
by  wananty  deed,  the  land  in  question,  situate  in  the  village 
of  Bellows  Falls,  describing  it  by  inetes  and  bounds,  **  condi- 
tioned that  no  building  or  erection  is  ever  to  be  made  on  said 
land,  except  a  dwelling-house  and  out-buildings  for  the  same, 
or  such  other  bsildings  and  erections  as  would  not  aflect  the 
rights,  privileges,  and  interests  of  said  Arms,  or  his  heirs  or 
assigns,  to  a  greater  degree  than  a  dwelling-house  and  out-bnild- 
ings  as  aforesaid  would  affect  bis  and  their  rights,  interests, 
and  privileges ;  the  said  Arms  being  now  the  owner  of  a  house 
and  land  westerly  of,  and  near,  said  premisiBs";  and  condi- 
tioned, also,  that  ^'  no  building  is  to  be  erected  on  said  land,'  which 
shall  extend  more  than  twenty  feet  southerly  of  the  main  body  of 
the  dwelling-house  now  owned  and  occupied  by  the  said  John 
Arms  " ;  that  the  defendant  was  at  tho  time  of  the  execution  of 
said  deed,  and  still  is,  the  owner  of  the  house  and  lot  opposite 
said  land  on  the  west  side  of  the  street ;  that  said  Shurtliff  and 
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his  wifo  conveyed  by  deed  the  same  premises  to  Swctt  F.  Brown, 
on  the  14th  day  of  May,  1868,  subject  to  the  same  restriction  as 
to  erections,  **  provided  that  nothing  herein  contained  shall  pre- 
vent the  erection  of  a  church  on  said  lot,  which  shall  not  extend 
more  than  twenty  feet  south  of  the  main  body  of  said  Arms's 
house  " ;  that  said  Brown  conveyed  said  premises  to  the  First  Bap- 
tist Society  of  Bellows  Falls,  on  the  12th  day  of  October,  1866, 
subject  to  the  restrictions  and  provisos  aforesaid ;  and  that  the 
said  society  conveyed  to  the  orator  on  the  16th  day  of  March, 
1872,  the  northerly  portion  of  said  premises,  describing  the  same 
by  metes  and  bounds,  to  hold  in  trust  for  said  society  ;  that  tho 
orator  had  undertaken  to  build,  and  still  proposed  to  erect,  a. 
dwelling-house  and  out-buildings  thei*eon,  suitable  for  a  parson- 
age ;  that  in  or  about  the  year  1858,  said  society  erected  a  meet- 
ing-bouse upon  the  first  above  described  premises,  which  they  had 
hitlierto  used  as  a  place  of  worship ;  that  tho  said  Arms  threat- 
ened to  prevent  the  orator  from  making  such  erections,  and  to 
vex  and  harass  him  by  suits  at  law,  or  other  process,  and  hinder 
and  prevent  him  from  executing  his  charitable  purposes  in  tho 
erection  of  such  parsonage.  Prayer,  that  the  defendant  #be  re- 
strained from  intlBrfering  with  the  orator,  or  in  any  way  provent- 
idg  him  from  erecting,  on  tho  premises  conveyed  to  him,  a  dwell- 
ing-house and  out-buiidings,  suitable  for  a  parsonage,  and  for  fur- 
ther relief. 

The  said  condition  in  said  first  named  deed  was  in  the  premises 
of  the  deed,  and  immediately  followed  the  description  of  tho  land 
conveyed.  In  all  other  respects,  said  deed  was  in  the  usual  form 
of  a  warranty  deed  without  condition. 

The  answer  admitted  tlie  several  conveyances  and  tho  condi- 
tions thereof,  as  alleged  in  the  bill.  Averred  that  the  premises 
so  conveyed  were  situated  on  the  terrace  west  of,  and  fronting, 
the  "  square,"  so  called,  in  the  village  of  Bellows  Falls,  and  that 
the  defendant's  dwelling-house,  and  the  grounds  connected  there- 
with, lie  immediately  west  of  said  premises,  and  that  said  dwell- 
ing-house and  grounds  were  so  situated  that  a  view  might  be  had 
therefrom  in  an  easterly  direction  over  the  lands  so  conveyed, 
of  said  square,  and  of  that  portion  of  the  village  lying  east  of  tho 
square  ;  also,  a  view  of  the  Connecticut  River  easterly  of  said  vil- 
lage, and  for  a  long  distance  both  north  and  south  of  said  village, 
together  with  a  view  of  the  mountain  scenery  east  of  said  river ; 
and  that  said  views  are  of  great  beauty,  and  add  in  a  great  meas- 
ure to  the  value  of  the  defendant's  said  dwelling-house  and 
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grounds.  Admitted  the  erection  of  a  church  on  eaid  premises, 
and  averred  that  the  same  was  erected  in  lieu  of  the  right  of  the 
defendant's  said  grantees  to  erect  a  dwelling-house  and  out-build- 
ings thereon,  as  provided  for  in  the  condition 'contained  in  his 
deed  to  said  Shurtliff,  and  that  any  further  erection  on. said  prem- 
ises would  have  the  effect  to  interfere  with,  and  obstruct,  the  views 
from  the  defendant's  said  dwelling-house  and  grounds,  and  render 
the  same  of  much  less  value  than  if  no  such  erections  should  be 
made.  Admitted  that  the  orator  had  undertaken,  and  still  threat- 
ens, to  erect  on  that  portion  of  said  premises  conveyed  to  him  in 
trust,  a  dwelling-houso  and  out-buildings,  and  insisted  that  the 
orator  had  no  right  to  erect  such  dwelling-house  and  out-buildings 
thereqp,  without  the  defendant's  consent,  and  that  by  erecting  said 
ohurcb,  the  said  Brown,  and  his  grantees,  had  forfeited  all  rights 
whicl^  they  had  to  erect  a  dwelling-house  and  out-buildings  on 
any  part  of  the  premises  so  conveyed ;  and  admitted  that  the 
defendant  had  forbidden  the  orator  to  make  any  erection  on 
said  premises,  but  denied  that  he  had  in  any  way  threatened  to 
vex  or  harass  the  orator,  to  prevent  him  from  making  such  ereo 
tions.  ^ 

The  answer  was  traversed,  and  testimony  taken 
The  defendant's  testimony  was  mainly  as  to  the  character  and 
extent  of  the  view  from  the  defendant's  house  and  grounds,  and 
as  to  tho  extent  the  erections  proposed  by  the  orator  would  ob- 
struct said  view,  and  affect  the  value  of  said  property,  and  tended 
to  support  the  allegations  of  the  bill.  The  court  of  chancery,  at 
the  September  term,  1872,  dismissed  tho  bill ;  from  which  de- 
cree the  orator  appealed. 

Charles  If.  Davenport,  for  the  orator. 

1.  It  will  be  noticed  that  there  is  no  clause  of  re-entry  in  the 
deed,  nor  does  it  declare  that  in  any  contingency  the  estate  con* 
veyed  shall  cease,  or  the  deed  become  void. 

2.  It  is  unimportant  to  consider  the  second  clause  in  this  deed, 
because  the  orator  cannot  erect  upon  the  land  conveyed  to  him 
any  building  which  will  extend  '^  twenty  feet  southerly  of  tho 
main  body  '*  of  tho  defendant's  dwelling-house.  It  is  with  tho 
northerly  part  of  the  lot  that  the  orator  has  to  do,  and  therefore, 
it  is  the  first  clause  that  tho  orator  desires  the  court  to  consimc, 
before  he  makes  his  contemplated  erections. 
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It  will  probably  be  claimed  that  this  clause  is  operative,  either 
as  creating  a  **  condition  subsequent,"  which,  if  not  performed, 
will  work  a  forfeiture  of  the  estate  to  the  grantor,  or  as  a  eove- 
nant  binding  upon,  and  running  with,  the  land,  wherever  it  maj 
be  conveyed. 

It  is  neither  the  one  nor  the  other.  It  is  too  vague,  general, 
and  uncertain  in  its  terms  and  provisions,  to  be  operative  either 
as  a  covenant  .or  a  condition.  It  will  not  bo  denied  that  the 
grantor,  Shurtlitf,  had  the  right  to  erect  a  dwelling-house  and 
out-buildings  for  the  same.  What  was  to  be  the  size  and  dimen- 
sions of  this  dwcUing-bonse  ?  Who  was  to  judge  when,  where, 
and  how,  that  dwelling  should  be  erected  ?  What  out-buildings 
could  be  erected  ?  Was  he  limited  to  one  bam,  a  shed,  a  carriage- 
house,  an  ice-house,  a  pig*stye  ?  Might  he  not,  if  inclination  or 
taste  prompted  it,  erect  a  conservatory  or  greenhouse  ?  Had 
Arms  the  right  to  dictate  or  control  as  to  these  erections  ?  If  he 
chose  not  to  erect  a  dwelling-house  and  out-buildings,  he  had  a 
right  to  ouild  ^'  such  other  buildings  and  erections  as  would  not 
affect  the  rights,  privileges,  and  interests  of  said  Arms,  or  his 
heirs  and  assigns,"  &c.  If  this  means  any  thing,  it  means  that 
the  grantee  had  the  right  to  build  just  such  erections  on  the  land 
as  he  pleased,  provided  the  "  rights,  privileges,  and  interests  "  of 
Arms,  his  heirs  and  assigns,  would  not  be  affected  to  a  greater 
degree  than  by  building  just  such  a  dwelling-house,  as  to  form 
and  construction,  as  his  means,  inclination,  and  taste  might  prompt, 
surrounded  by  just  such  out-buildings  as  his  judgment  of  his  own 
needs  might  impel  him  to  build.  What  "  right,  interest,  or  priv- 
ilege "  of  Arms,  or  his  ^'  heirs  and  assigns,"  can  be  affected  ?  By 
what  means  can  this  court  ascertain  how  the  erection  of  a  partic- 
ular building  in  a  particular  place  on  this  lot,  will  affect  any  right, 
interest,  or  privilege  of  Arms  ? 

The  truth  is,  these  high-sounding  words  do  not  represent  ideas. 
They  were  inserted  in  the  deed  with  no  well  defined  notion  of 
their  meaning  or  application.  It  is  not  claimed  by  the  defendant 
that  the  erection  of  a  parsonage  will  impair  any  ^'  right "  or 
*<  privilege,"  which  appertains  to  his  realty,  like  a  right  of  way, 
or  other  easement.    He  sajs  in  his  testimony  that  such  an  ereo* 
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tion  will  '^cut  off  a  portion  of  the  view"  from  his  house.  He 
says  in  substance  that  there  is  a  beautiful  landscape  in  front  of  his 
house,  comprising  a  view  of  the  island  at  Bellows  Falls,  Fall 
Mountain,  opposite,  the  river  and  valley  above  and  below. 

No  man  has  any  exclusive  "  right  or  privilege  '*  to,  or  "  inter- 
est "  in,  a  landscape.  To  view  and  enjoy  the  beauty  of  the  earth, 
is  a  privilege  belonging  to  all  God's  creatures  alike.  Hence 
these  words  are  not  applicable  for  any  such  purpose.  That  the 
parties  could  not  have  had  in  contemplation  any  prospective  im- 
pairment of  the  defendant's  landscape,  is  apparent  from  the  omis* 
sion  to  use  language  appropriate  to  pravent  it. 

8.  Conditions  subsequent,  especially  when  relied  upon  to  work 
a  forfeiture,  must  be  created  by  express  terms,  and  are  construed 
strictly.  4  Kent,  129 ;  1  Washb.  Real.  Prop.  447.  And  like 
other  parts  of  a  deed,  should  always  be  construed  most  strongly 
apainst  the  grantor,  ^*  for  they  are  his  words."  2  HilL  Ab.  885, 
§12;  Worthivglon  v.  Hyler^  4  Mass.  205;  Tenneyy.  Beard^  5 
N.  H.  68 ;  MilU  v.  Catlin,  22  Vt.  98. 

The  restriction,  if  any  exists  in  this  clause,  is  personal  to  Shurt- 
liff.  Thei*e  is  no  attempt  made  to  bind  his  grantors  or  assigns. 
It  is  like  a  case  in  New  Hampshire,  in  this  respect,  where  a  deed 
of  warranty  contained  this  clause :  "  Provided  nevertheless,  if 
the  said  George  Simpson  shall  neglect  to  keep  up  and  maintain 
forever,  at  his  own  expense,  a  good  and  lawful  fence,  constructed 
of  wood  or  stone,  on  the  line  between  his  own  land  and  land  of 
said  grantors,  then  this  deed  to  be  void."  George  Simpson  died 
leaving  his  widow  in  possession  in  her  own  right,  as  well  as  that 
of  guardian  of  a  minor  child  of  the  deceased.  She  wholly  neglected 
for  three  years  after  notice  by  the  grantors,  to  maintain  a  fence. 
Upon  a  writ  of  entry  to  recover  the  land  upon  the  ground  of  the 
breach  of  the  condition,  it  was  held,  after  a  thorough  examination 
of  all  the  authorities,  that  this  condition  was  personal  to  George 
Simpson,  and  did  not  attach  to  the  land  in  the  hands  of  his  heirs 
and  assigns.  JSmerBon  v.  Simpson^  43  N.  H.  475 ;  1  Washb. 
Eeal  Prop.  447. 

4.  Nor  can  this  clause  be  treated  as  a  covenant  running  with 
the  land.    Whatever  might  be  its  operation  as  to  Shurtliff,  it  does 
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not  bind  his  assigns.  ^'  There  is  a  distinctioD  between  such  cove- 
nants as  bind  assigns,  without  being  named,  and  such  as  require 
them  to  bo  named  in  order  to  charge  them  with  their  performance ; 
and  tho  distinction  seems  to  bo,  whether  the  subject-mattor  of  the 
covenant  is  in  es$e  at  the  time  or  not.  If  it  is,  the  covenant  binds 
the  assignee,  whether  named  or  not ;  if  it  is  not,  it  does  not  bind 
him,  unless  expressly  named  therein."  This  distinction  seems  to 
have  originated  with  Speneer*%  case,  but  it  has  always  been  recog- 
nized since,  and  repeatedly  acted  upon.  And  if  the  assignees  are 
expressly  named,  the  covenant  does  not  run  with  the  land,  unless 
it  affects  the  land  itself,  or  the  mode  of  its  occupation.  Speneer^s 
case,  5  Co.  16  ;  Congleton  v.  PaUUan,  10  East,  130  ;  1  Washb. 
Real  Prop.  330  ;  Emer^im  v.  Simpson^  iupra. 

L.  M.  Bead^  for  the  defendant. 

Tho  orator  is  not  entitled  to  the  injunction  prayed  for  in  his 
bill  of  complaint. 

1.    The  deed  fi*om  the  defendant  to  Boswell  G.  Shurtliff,  con- 
tains two  conditions,  each  relating  more  particularly  to  a  certain 
portion  of  tho  premises  conveyed.    Tho  second  condition  relates 
to  the  southern  portion  of  the  premises,  and  provides  that  ^'  no 
building  is  to  be  erected  on  said  land,  which  shall  extend  moro 
than  twenty  feet  southerly  of  the  main  body  of  tho  dwelling- 
house,^  &Q.    Tho  first  condition  was  intended  to,  and  does,  relate 
more  particularly  to  that  portion  of  the  premises  lying  nortlierly 
of  that  point,  and  provides  that  *'  no  building  or  erection  is  ever 
to  be  made  on  said  land,  except  a  dwelling-house  and  out-build- 
ings for  tho  same,  or  such  other  buildings  and  erections  as  would 
not  affect  the  rights,  privileges,  and  interests,  of  tho  said  Arms,  or 
bis  heirs  or  assigns,  to  a  greater  degree  than  a  dwelling-house 
and  out-buildings  as  aforesaid  would  affect  his  and  their  rights, 
interests,  and  privileges.    The  said  Arms  being  now  the  owner  of 
a  house  and  lands  westerly  of  and  near  said  premises."    This 
deed  must  be  so  construed  as  to  give  '*  meaning  and  effect"  to 
every  part  of  it,  and  to  carry  out  fully  the  intent  of  the  parties  as 
gathered  from  the  whole  instrument,  and  viewed  in  tho  light  of 
the   surrounding  circumstances.      Oolb]/  v.   CoUnfj  28  Vt.  10; 
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Flagg,  AdmW^  v.  Eames  et  als.  40  Vt.  16 ;  Collins^  AdrtCr^  v. 
Lavelle,  44  Vt.  280  ;  G-illi9  v.  ^at'Zf'y,  1  Fost.  149. 

This  condition,  when  taken  in  connection  with  the  sitnation  of 
the  defendant's  dwelling-house,  and  the  extensive  view  to  be  bad 
from  it  in  an  easterly  direction,  and  over  the  premises  conveyed, 
and  the  effect  upon  the  value  of  said  honsc  and  lands  erections 
upon  the  granted  premises  would  have,  plainly  shows  that  it  was 
the  intention  of  the  grantor  to  provide  that  nothing  sh'  uld  be 
erected  on  the  granted  premises  that  would  obstruct  the  view  from 
his  dwelling-house  to  a  greater  degree  than  a  dwelling-house,  4c. 
would  obstruct  such  view.  Yet  it  cannot  be  disputed  that  the 
erection  of  a  dwelling-house  and  out-buildings,  in  addition  to  the 
church  already  erected  on  said '  premises,  would  obstruct  such 
view  to  a  greater  degree  than  a  dwelling-house  and  out-buildings 
without  the  church,  and  therefore  such  erection  would  plainly 
"  affect  the  rights,  privileges,  and  interests  of  the  said  Arms,  his 
heirs  and  assigns,  to  a  greater  degree  than  a  dwelling-house  and 
out-buildings  would  affect  his  and  their  rights,  privilegeF,  and 
interests." 

The  condition  in  that  deed  is  in  the  alternative,  and  permits  the 
erection  of  either  a  dwelling-house,  &c.,  or  such  other  buildings, 
4c. 

By  the  erection  of  a  church  on  said  premises,  in  1858,  Swett  P. 
Brown,  the  grantee  of  said  Shurtliff,  made  choice  of  the  alterna- 
tive provided  for  in  that  condition,  and  by  so  doing,  forfeited  the 
right  to  now  erect  a  dwelling-house  and  out-buildings  thereon. 
If  the  orator's  construction  of  the  condition  in  that  deed  is  cor- 
rect, and  he  has  a  right,  under  the  deed,  to  erect  a  dwelling-house 
and  out-buildings  and  a  church,  "  or  such  other  buildings,"  Ac, 
then  we  insist  that  no  "  meaning  or  effect "  can  be  given  to  that 
part  of  the  deed,'  and  it  might  better  have  been  left  entirely  out 
of  the  deed. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  clause  in  the  deed  out  of  which  the  ques- 
tions made  in  this  case  arise,  is  in  that  part  of  the  deed  tccboi- 
cally  called  the  premises^  and  is  a  part  of  the  description  of  the 
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estate,  or  iiiterdst,  which  passed  by  the  deed  to  the  grantee,  in  the 
land  covered  by  the  deed.    The  word  conditioned^  used  in  that 
clause,  does  not  signify  that  the  whole  estate  in  the  land  passed 
to  the  grantee,  to  remain  there  if  the  condition  should  be  com- 
pticd  with,  and  to  revert  if  it  should  not ;  nor  is  it  a  covenant, 
merely,  that  the  grantee  will  abide  by  the  terms  of  the  condition ; 
but  it  shows,  with  the  rest  of  the  description,  what  rights  in  the 
land  passed  to  the  grantee,  and  what  were  left  remaining  to  the 
grantor.    Whatever  rights  the  grantee  did  take,  have  passed  by 
conveyances  to  the  orator,  and  nothing  more  has  so  passed,  for 
the  grantee  could  not  convey  any  right  that  he  did  not  have. 
Whatever  was  left  to  the  grantor,  now  defendant,  remains  with 
him  still.    This  clause  is  to  bo  read  together  with  all  the  rest  of 
the  deed,  to  ascertain  from  the  whole  instrument,  what,  according 
to  the  intention  of  the  parties  as  collected  from  the  instrument 
itself,  was  conveyed,  and  what  left.    In  this  view,  the  land,  with 
tho  use  of  it  restricted  so  that  no  building  or  erection,  except  a 
dwelling-house  and  out-buildings  for  the  same,  or  such  other  build- 
ings and  erections  as  would  not  affect  the  rights,  privileges,  and 
interests  of  the  grantor,  his  heirs  or  assigns,  to  a  greater  degree 
than  a  dwelling-house  and  out-buildings  for  it  would,  passed  to 
the  grantee.    The  right  to  the  restriction  of  the  use,  remained  to 
the  grantor.    The  grantor  then  owned  a  house  and  land  westerly 
of,  and  near  to,  this  land,  and  that  fact  is  recited  in  the  deed  in 
connection  with  this  clause,  and  is  to  be  considered  as  a  part  of 
the  situation  of  the  parties,  in  connection  with  the  recital,  in  con- 
struing tho  deed  to  ascertain  what  rights,  privileges,  and  interests 
the  grantor  had  to  bo  affected  by  buildings  or  erections  on  this 
land.     The  relation  of  this  land  sold,  to  the  house  and  other  laufl 
mentioned,  should  also  be  considered  as  a  part  of  the  situation. 
At  that  time,  the  land  sold  was  separated  by  a  highway  only  from 
tho  other  land,  which  was  on  high  ground,  and  from  the  house  and 
grounds  about  it   there  was  an  extensive  view  across  the  part 
sold.     A  view  from  a  house,*  or  from  grounds  about  it,  would  be 
an  important  interest  to  some  persons.    It  is  probably  true,  as 
claimed  for  the  orator,  that  one  person  has  no  right  to  control 
land  owned  by  another,  in  any  respect  on  account  of  a  view ;  but 
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it  is  equally  true  that  any  person  has  a  right  to  control  and  dis- 
pose of  his  own  land  as  he  sees  fit,  for  the  sake  of  a  view,  and  is 
entitled  to  have  the  view  prelected  as  much  as  any  other  interest. 
So  the  defendant,  when  he  owned  this  land,  could,  in  the  disposi- 
tion of  it,  restrict  its  use  as  he  saw  fit,  to  preserve,  or  provide  for, 
a  view  more  or  loss  unobstructed  from  his  house  and  other  lands, 
and  having  done  so,  ho  is  entitled  to  enjoy  the  benefits  of  the  pro- 
vision. The  view  from  his  house  and  other  lands  was  an  interest 
of  his,  protected  by  the  restriction.  Whatever  would  obstruct 
this  view  moro  than  a  dwelling-house  and  out-buildings  for  the 
samo  upon  this  land,  would  bo  an  infringement  upon  his  rights 
saved  to  him  by  his  deed. 

A  church  has  already  been  erected  under  the  rights  conveyed 
by  the  defendant's  deed,  and  the  orator  seeks  by  his  bill  in  this 
case  to  have  the  right  to  erect  a  dwelling-house  and  out-buildings 
for  the  same,  in  addition  to  the  church,  established  to  him.  The 
church  is  a  large  obstruction  to  the  view,  and  a  dwelling-house 
and  out-buildings  for  it,  where  the  orator  desires  to  erect  them, 
and  in  the  only  suitable  place  upon  the  land  for  them,  would  add 
the  size  of  those  buildings  to  the  obstruction.  To  accede  to  this 
claim  of  the  orator,  would  be  to  enlarge  the  right  to  erect  build- 
ings no  larger  than  a  dwelling-house  and  out-buildings  ,for  it 
would  be,  into  a  right  to  erect  a  dwelling-house,  out-buildings  for 
it,  and  a  church.  This,  instead  of  being  an  establishment  of  the 
orator  in  a  right  he  has  already,  would  be  establishing  to  him 
an  infringement  upon  the  rights  of  the  defendant. 

This  construction  of  this  deed  does  not  conflict  with  a  proper 
application  of  the  rule,  that  a  deed  is  to  be  construed  most  strongly 
against  the  grantor,  for  it  only  gives  efiect  to  what  appears  to  be 
the  fair  import  of  the  language  of  the  deed,  and  that  rule  should 
never  be  applied  to  take  away  the  efiect  of  such  import,  when 
the  import  is  reasonably  plain  from  the  words  of  the  instrument. 

Neither  do  these  views  conflict  in  any  way  with  the  decision  in 
£merson  v.  Simpson^  43  N.  H.  475,  as  stated  in  the  brief  of  the 
orator's  counsel,  for  that  was  a  question  as  to  the  extent  of  what 
was  clearly  a  condition  subsequent,  while  this  is  not  a  deed  upon 
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condition  either  precedent  or  subsequent  to  the  passing  of  the 
estate  conveyed. 

If  this  clause  was  a  covenant  in  the  deed,  it  probably  would 
run  with  the  land,  according  to  the  rule  claimed  by  the  orator's . 
counsel,  for  it  would  affect  the  mode  of  occupation  of  the  l^ird 
itself ;  but  as  before  stated,  it  is  not  considered  to  be  a  covedant. 

These  considerations  lead  to  the  conclusion  that  the-  orator  is 
not  entitled  to  the  relief  asked. 


0.  M.  GiBBS  V.  Geo.  W.  Sleeper. 
Account.     Practice. 

A  baUiff  is  liable  for  the  "  profits  which  he  hath  raised  or  made,  or  might  by  his  indnstiy 
or  care  hare  reasonably  raised  or  made,''  out  of  the  property  of  wfaloh  he  was  bailiflL 

Bnt  he  Is  not  liable  to  account  in  the  action  of  account  for  the  property  he  recelred, 
tmt  whieh  he  has  not  turned  into  profits,  unless  he  has  so  disposed  of  it,  or  appropri- 
ated it  to  his  own  use,  that  he  has  consumed  or  wasted  it  as  if  it  were  his  own ;  and 
that  he  has  oonyerted  it  to  bis  own  use  so  as  to  be  liable  for  it  in  the  action  of  troTer, 
Bay  not  be  a  suflSoient  appropriation  of  it  to  make  him  liable  in  account. 

When  objection  is  made  to  the  admission  of  testimony  before  an  auditor,  bnt  no  special 
exception  to  the  ruling  is  filed  in  the  county  court,  no  question  can  be  raised  thereon, 
rerisable  in  the  supreme  court. 

Account.     The  auditor  reported  substantially  the  following 
facts: 

On  the  first  day  of  April,  1870,  the  plaintiff  was  the  owner  of 
a  patent-right  known  as  "  Swazey's  Butter- Working  Churn," 
with  the  right  to  manufacture  and  sell  the  same,  together  with  the 
territory  included  in  the  states  of  New  York,  Pennsylvania,  and 
Ohio.  On  that  day,  both  parties  then  residing  in  Cabot,  Vermont, 
the  plaintiff  employed  the  defendant  to  work  for  him  in  the  business 
of  selling  said  patent-right  and  patent  churn  in  the  states  afore- 
said. The  contract  was  reduced  to  writing,  and  duly  executed 
by  the  parties  on  the  same  day,  and  a  written  power  of  attorney 
was  then  executed  by  the  plaintiff  to  the  defendant.  At  the  time 
these  writings  were  executed,  it  was  agreed  and  understood  that 
either  party,  upon  becoming  dissatisfied  with  the  other,  or  with 
the  manner  in  which  the  business  was  being  conducted,  or  if  it 
58 
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should  turn  out  to  be  unprofitable,  bad  the  right  at  any  time  to 
put  an  end  to  the  contract.  In  pursuance  of  said  contract  and 
power  of  attorney,  the  defendant  commenced  his  service  on  the 
4th  of  said  April,  and  on  that  day  the  parties  shipped  from  Ifont- 
pelier,  Vt.,  to  Ogdensburgh,  N.  Y.,  one  hundred  and  twenty 
churns,  and  to  Mooers  Junction,  N.  Y.,  forty-eight  churns,  and 
the  next  day  the  plaintiff  went  to  Ogdensburgh,  and  the  defendant 
to  Mooer's  Junction.  From  the  time  of  their  arrival  in  the  state 
of  New  York,  to  the  26th  of  said  April,  the  parties  frequently 
met,  and  they  exerted  themselves  to  their  utmost  to  sell  both  ter- 
ritory and  churns,  but  with  very  poor  success.  During  this  time, 
they  disposed  of  only  three  or  four  churns  and  the  territory  of 
Essex,  Clinton,  Franklin,  St.  Lawrence,  and  Washington  countieSi 
in  New  York,  but  it  did  not  appear  at  what  price  they  sold  the 
territory,  or  bow  much  the  plaintiff  realized  out  of  said  sale ;  but 
it  did  appear  that  their  efforts  to  sell  both  churns  and  territory 
during  this  time,  were  far  from  being  satisfactory  to  either,  and 
that  the  plaintiff'  became  discouraged  with  the  result  of  their  ef- 
forts, and  so  informed  the  defendant,  and  also  informed  him  that 
he  could  not  afford  to  keep  him  longer  at  the  rate  he  was  payiLg 
him.  The  defendant,  although  unsatisfied  with  the  result  of  their 
efforts,  did  not  want  to  give  up  the  business,  but  desired  the  plain- 
tiff to  permit  him  to  make  another  trial,  and  to  that  end,  suggested 
that  the  plaintiff  permit  him  to  go  into  Tioga  county,  N.  Y.,  and 
Bradford  and  Susquehannah  counties,  Penn.,and  there  sell  chums 
and  territory  for  the  plaintiff.  The  parties  at  this  time  were  at 
Antwerp,  N.  Y.,  at  which  place  they  had  forty- two  chums  in 
store,  and  one  other  which  they  had  with  them,  and  used  for  a 
sample,  or  model,  for  exhibition.  At  this  time  they  made  a  settle- 
ment, and  tho  plaintiff  paid  the  defendant  the  sum  of  seventy-six 
dollars,  which  was  in  full  payment  of  all  matters  and  dealings 
between  them  up  to  that  date,  and  was  so  understood  by  the  par- 
ties. Within  a  day  or  two  after  this  settlement,  the  plaintiff  left 
Antwerp,  and  returned  home,  and  pursuant  to  some  arrangement 
previously  made  between  them,  the  defendant  left  Antwerp  about 
the  same  time  for  Tioga  county,  N.  Y.,  and  Bradford  and  Susque- 
hannah counties,  Penn.,  for  the  purpose  of  disposing  of  churns 
and  territory — the  churns  then  at  Antwerp  having  been  shipped 
by  the  plaintiff  to  the  defendant  at  Owego,  Tioga  county,  tho  de- 
fendant taking  the  sample  chum  along  with  him.  At  the  time 
of  said  settlement,  the  plaintiff  was  released  from  all  further  li- 
ability to  defendant  on  account  of  said  written  contract,  and  they 
mutually  put  an  end  to  the  same,  and  the  trip  to  Tioga  county, 
and  into  the  state  of  Pennsylvania,  was  made  by  defenckmt  under 
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a  verbal  arrangement  entered  into  by  the  parties  at  that  time,  at 
the  solicitation  of  the  defendant,  which  was  to  the  effect  that  the 
defendant  should  proceed  to  the  places  above  named,  and  sell  ter- 
ritory to  the  best  advantage,  under  his  said  power  of  attorney, 
each  party  to  receive  one  half  of  all  the  proceeds  of  such  sales, 
and  bear  one  half  of  defendant's  expenses  while  so  employed. 
The  defendant  was  to  receive  the  churns  then  at  Antwerp,  to  be 
shipped  to  such  points  as  he  should  direct,  the  plaintiff  to  pay 
the  freight  on  the  same,  which  the  defendant  was  to  sell  for  the 
plaintiff  according  to  his  best  discretion,  accounting  to  the  plain- 
tiff on  settlement  for  what  they  sold  for,  but  if,  in  selling  terri- 
tory, the  defendant  found  it  necessary  to  throw  in  a  churn,  he 
was  at  liberty  to  do  so,  and  was  to  account  to  the  plaintiff  on  set- 
tlement for  one  half  of  the  value  thereof  at  ten  dollars,  the  retail 
price.     The  plaintiff  then  advanced  to  the  defendant  the  sum  of 
thirty  dollars  towards  paying  his  half  of  the  defendant's  prospec- 
tive  expenses,  for  which  the  plaintiff  was  to  have  credit  on  a 
future  settlement.     The  plaintiff  delivered  to  defendant  the  forty- 
three  churns  then  at  Antwerp,  and  the  same  were  subsequently 
shipped  to  Owcgo  to  the  defendant's  order.     The  plaintiff  there- 
upon left  for  Vermont,  and  the  defendant  left  for  Tioga  and  the 
adjoining  counties  in  Pennsylvania,  and  remained  in  that  vicinity 
until  some  time  in  the  fore  part  of  July,  1870,  When  he  returned 
to  Cabot,  and  in  a  few  days  informed  the  plaintiff  that  he  had 
made  no  sales  of  territory,  and  had  sold  but  two  churns,  for  which 
he  received  ten  dollars  each,  and  had  put  the  remainder  into  some 
man's  hands  to  sell,  with  a  power  of  attorney  to  sell  territory, 
that  the  man's  name  was  S.  W.  Breed,  or  W.  S.  Breed,  but  he 
refused  to  inform  the  plaintiff  where  said  Breed  resided.     A  por- 
tion of  the  churns,  he  subsequently  informed  the  plaintiff,  were 
stored  at  Owego,  but  he  refused  to  inform  the  plaintiff  the  name 
of  the  man  in  whose  charge  he  left  them,  giving  as  a  reason  for 
thus  refusing,  and  for  not  telling  where  the  man  Breed  resided, 
that  he  was  afraid  the  plaintiff  would  take  possession  of  the 
churns,  and  revoke  Breed's  power  of  attorney,  which,  he  said,  he 
could  not  permit,  as  he  had  money  and  time  invested  as  capital  in 
the  business,  and  he  should  hold  on  to  the  property  until  he  could  ■ 
realize  enough  out  of  sales  to  get  his  pay      Some  little  time  after 
this  interview,  the  plaintiff  called  on  the  defendant,  and  requested 
a  statement  of  his  account  of  expenses  and  property  sold,  <&c., 
during  the  time  he  was  in  Tioga  county  and  Pennsylvania,  which 
the  defendant  produced,  and  it  was  ascertained  that  the  plaintiff 
was  owing  the  defendant  a  balance  of  $37.49  on  account  of  de- 
fendant's e;cpenses,  after  deducting  freights  which  plaintiff  was  to 
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pay,  and  the  two  churns  at  ten  dollars  each,  which  defendant  had 
sold,  and  the  thirty  dollars  which  plaintifif  advanced  defendant  as 
aforesaid.  The  plaintifif  did  not  approve  of  the  acts  of  the  de- 
fendant, and  expressed  himself  dissatisfied  with  the  course  the 
defendant  had  taken  in  placing  this  territory  and  the  churns  in 
the  hands  of  Breed  to  sell.  The  plaintiff  made  frequent  inquiries 
of  defendant  as  to  how  Breed  was  getting  along,  and  whether  he 
had. succeeded  in  disposing  of  any  churns  or  territory.  The  an- 
swer of  the  defendant  always  was,  that  he  had  done  nothing  yet, 
that  it  was  a  bad  time  to  sell.  Thus  matters  ran  along  until  some 
time  in  the  fall  of  that  year,  when  the  plaintiff  again  demanded 
that  defendant  should  inform  him  where  Breed  resided,  and  where 
his  churns  were,  so  that  he  could  send  and  get  possession  of  them, 
and  revoke  the  power  of  attorney  held  by  Breed.  The  plaintiff 
was  always  ready  and  willing  to  pay  the  defendant  the  bs^lance 
ascertained  to  be  due  him,  when  the  defendant  would  give  him 
information  so  he  could  regain  possession  of  his  churns  and  ter- 
ritory, and  so  informed  the  defendant.  This  proposition  the  de- 
fendant always  refused  to  accede  to,  unless  the  plaintiff  would 
pay  him  all  his  expenses,  and  at  the  rate  of  one  hundred  dollars 
per  month  for  his  time.  The  defendant  never  gave  the  plaintiff 
this  information,  but  always  refused  so  to  do,  and  the  plaintiff 
could  never  ascertain  the  whereabouts  of  Breed,  or  who  had  the 
churns  in  charg*5 ;  and  frequently  demanded  of  defendant  the 
churns,  or  an  order  for  them,  but  the  defendant  always  refused 
both.  Some  time  before  this  suit  was  commenced,  the  plaintiff  de- 
livered to  the  defendant  a  paper-writing,  revoking  the  defendant's 
power  of  attorney.  The  defendant,  while  in  Tioga  county  and 
in  Pennsylvania,  in  addition  to  the  two  churns  which  he  sold  and 
received  the  money  for,  delivered  five  churns  to  one  Sleeper,  his 
brother-in-law,  with  authority  to  sell  the  same,  and  he  sold  some, 
and  received  some  money  for  the  same,  but  how  much,  and  hoi^ 
many  he  sold,  did  not  appear.  The  defendant  exhibited  and  de- 
livered one  churn  to  a  Mr.  Crane,  president  of  an  agricultural 
society,  at  said  Crane's  request,  but  never  received  any  thing 
therefor.  He  employed  a  man  by  the  name  of  Stephens  lo  assist 
him  in  exhibiting  and  selling  said  churns,  and  delivered  him  one 
in  payment  for  his  services.  He  also  delivered  one  to  a  man 
named  Smith,  to  pay  for  storage  of  churns  at  Owego. 

He  also  delivered  seven  to  said  Breed,  with  instructions  to  sell 
the  same  for  him,  but  whether  he  ever  sold  or  disposed  of  any 
of  them,  there  was  no  evidence  to  show.  The  remaining  twenty- 
six  chums  were  left  by  the  defendant,  subject  to  his  onier,  with 
one  J.  M.  Sniith,  at  Owego,  N.  Y. 
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The  auditor,  in  stating  the  account  between  the  parties,  cfiarged 
the  defendant  with  the  twenty  dollars  received  for  the  two  churns 
sold,  and  ten  dollars  each  for  the  15 ve  churns  left  with  Sleeper  as 
Aforesaid,  and  five  dollars  for  one  half  the  value  of  the  chum 
delivered  lo  Stevens  for  services,  and  the  same  amount  for  one 
half  the  value  of  the  churn  delivered  to  Smith  for  storage,  and 
ten  dollars  for  the  churn  delivered  to  said  Crane  as  aforesaid, 
and  also  with  the  thirty  dollars  paid  to  the  defendant  for  expenses 
as  aforesaid  ;  but  did  not  charge  him  with  the  seven  churns  left 
with  said  Breed,  or  the  twenty-six  left  with  the  said  Smith  at 
Owego,  or  with  any  part  thereof,  but  referred  his  liability  there- 
for to  the  court  as  matter  of  law.  The  defendant  made  some 
objections  before  the  auditor  to  the  admission  of  testimony,  which 
were  overruled  ;  but,  under  the  ruling  of  the  court,  it  becomes 
unnecessary  to  state  the  particular  point  of  the  objections. 

The  court,  at  the  September  term,  1872,  Barrett,  J.,  presid- 
ing, rendered  judgment,  pro  forma^  on  the  report  for  the  defend- 
ant.    Exceptions  by  the  plaintiff. 

C.  N.  Davenport^  for  the  plaintiff. 

1.  There  can  be  no  question  but  the  judgment  of  the  county 
coui*t  should  be  reversed.  The  only  possible  doubt  is,  which  of 
the  sums  found  by  the  auditor  the  plaititiff  is  entitled  to  recover. 
Upon  the  facts  found,  the  plaintiff  should  recover  for  the  seven 
churns  left  with  Breed,  and  the  twenty-six  left  with  Smith  at 
Owego.  The  defendant's  relation  to  the  plaintiff  was  that  of 
agent ;  he  had  authority  to  sell  the  churns,  and,  under  the  con- 
tract, it  was  his  duty  to  account  to  the  plaintiff  for  the  proceeds 
of  such  as  he  sold,  and  to  return  to  the  plaintiff  those  unsold. 
He  had  no  authority  to  create  sub-agents.  He  refused  to  give 
the  plaintiff  any  information  as  to  where  the  churns  were,  or  to 
retarn  them  to  him,  or  give  him  an  order  therefor.  He  claimed 
the  right  to  keep  them  until  paid  an  unfounded  claim  for  his  ser- 
vices. He  so  conducted  with  the  property  that  he  is  liable  to  ac- 
count for  its  value. 

2.  Account  is  an  action  to  compel  a  defendant  to  account  for 
the  property  or  money  of-  which  he  has  had  the  charge  and  ad- 
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ministration  for  the  benefit  of  the  plaintiflF.  It  is  founded  either 
upon  privity  of  estate,  or  privity  of  contract.  Hence,  the  action 
will  not  lie  to  recover  damages  for  a  tort.  1  Swift  Dig.  679, 
681 ;  Brinamaidy  AdnCr^  v.  Mayo^  9  Vt.  31.  But  if  a  person 
obtains  possession  of  the  goods  of  another  through  privity  of  tf'wi- 
tract^  to  sell  and  account  for  the  proceeds  thereof,  if  he  convert 
them  to  his  own  use,  he  is  liable  for  their  value  in  an  action  of 
account.  Smith  v.  Woods,  8  Vt.  486  ;  Allen  v.  Thrall^  10  Vt. 
265  ;  Kellogg  v.  Griawold,  12  Vt.  291 ;  Sooft  v.  Lance,  21  Vt 
507  ;  LaPoint  v.  Scott,  36  Vt.  603.  There  is  a  class  of  cases 
•in  this  state,  the  principal  of  which  fully  sustain  the  plaintiff's 
right  to  a  judgment.  Scoft  v.  Lance,  21  Vt.  608,  note ;  Flotcer 
Brook  Mauf'g  Co,  v.  Buck,  18  Vt.  288 ;  Hickok  et  al.  v.  Stevens, 
lb.  Ill ;  Stone  v.  Pulsiphfr  et  aL  16  Vt.  428  ;  Catlin  v.  Smith. 
24  Vt.  85  ;  Waterman  v.  Stt'mpson,  lb.  608  ;  Woodward  v.  ffar- 
low,  28  Vt.  338  ;  Safford  v.  Kingsley,  40  Vt.  606  ;  Thompson 
V.  Babcock,  Brayt.  24.  At  common  law  a  bailiff  is  chargeable 
as  well  for  what  he  might  have  received  with  reasonable  care 
and  diligence,  as  for  what  he  has  received.  AdmW  of  CiUetf*s 
Estate  V.  Tenriey,  81  Vt.  401  ;   Hayden  v.  Merrill,  44  Vt.  386. 

J,  W.  Croker  and  Field  ^  Tyler,  for  the  defendant. 

1.  The  plaintiff  claims  to  recover  the  largest  sum  stated  in 
the  report.  This  we  insist  he  is  not  entitled  to  recover.  As  to 
his  receipts  for  churns  sold,  and  as  to  expenses,  we  concede  that 
the  defendant  is  bound  to  account  to  the  plaintiff;  but  we  insist 
that  he  is  not  bound  to  account  for  the  thirty-three  churns  unsold. 
2  B.  &  P.  488.  The  right  of  action  of  account  against  bailifis 
and  receivers,  does  not  exist  by  our  statute,  but  at  common  law 
only.  At  common  law  the  action  lies  only  in  thiee  cases,  to  wit 
against  guardians,  bailiffs,  and  receivers ;  and  it  lies  only  to  com- 
pel an  account  of  profits  or  moneys  received  by  the  defendant 
Co.  Lit.  172  ;  2  Greenl.  Ev.  §§36,  36  ;  Anthon's  Free.  8,  n.  (d)  ; 
1  Swift  Dig.  679.  If  the  defendant  is  liable  for  the  unsold  chums 
in  any  form  of  action,  which  we  deny,  it  is  upon  the  ground  of 
their  conversion  to  his  use.  Account  will  not  lie  in  case  of  a 
tort    1  Swift  Dig.  581.;    Winchell  v.  Noyes,  28  Vt.  808. 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  IStS.  415 

Gibbt  V.  Sleeper. 

2.  The  defendant  should  not  be  charged  with  the  chunx  left 
with  Mr.  Crane,  nor  with  those  left  with  Sleeper,  because  it  does 
not  appear  that  they  had  been  sold. 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  No  question  is  made  but  that  the  defendant  was 
bailiff  to  the  plaintiff,  liable  to  account  to  the  plaintiff.  As  bail- 
iff, the  defendant  was  liable  for  the  ^'  profits  which  he  hath  raised 
or  made,  or  might  by  his  industry  or  care  have  reasonably  raised 
or  made,''  out  of  the  property  of  which  he  was  bailiff.  Co.  Litt. 
Lib.  8,  §  269,  note,  p.  172.  A  bailiff  is  not  liable  to  account  in 
the  action  of  account  for  the  property  he  received,  but  which  he 
has  not  turned  into  profits,  unless  he  has  so  disposed  of  it,  or 
appropriated  it  to  his  own  use,  that  he  has  consumed  or  wasted 
it  as  if  it  were  his  own ;  and  that  he  has  converted  it  to  his 
own  use  so  as  to  be  liable  for  it  in  the  action  of  trover,  may  not 
be  a  sufficient  appropriation  of  it  to  make  him  liable  in  account. 

The  sum  of  $20,  received  by  defendant  for  chums  sold,  was 
profic,  about  which  his  accountability  is  not  questioned. 

The  five  churns  left  by  defendant  with  his  brother-in-law  for 
sale,  were  left  there  upon  the  defendant's  own  motion,  upon  an 
arrangement  between  him  and  his  brother-in-law,  and  a  part  of 
them  appear  to  have  been  sold  pursuant  to  that  arrangement,  but 
how  many  were  sold,  was  not  shown  to  the  auditor.  The  defend- 
ant, having  disposed  of  these  in  this  manner,  should  show  how 
many  were  not  sold,  if  there  were  any  such.  Not  having  done 
this,  he  should  stand  charged  as  if  they  were  all  found  to  be  sold* 

The  chum  delivered  Stevens  for  services,  and  the  one  deliv- 
ered Smith  to  pay  for  storage,  were  appropriated  for  the  common 
benefit  of  the  parties,  and  the  defendant  should  stand  charged  for 
one  half  of  them.  The  one  delivered  Crane  was  appropriated 
for  the  defendant's  own  advantage,  and  lost  to  the  plaintiff,  and 
the  defendant  should  be  charged  with  that.  These  items,  together 
with  $30  advanced  by  the  plaintiff  to  the  defendant,  were  reck- 
oned by  the  auditor  against  the  defendant. 

As  to  the  seven  churns  left  by  defendant  with  Breed,  and  the 
twenty-six  left  with  Smith,  it  does  not  appear  that  the  defendant 
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has  made  any  profit  from  them,  nor  that  he  might  by  diligence 
or  industry  have  made  any,  nor  that  he  has  either  consumed, 
wasted,  or  disponed  of  them  as  his  own,  and  he  is  not  liable  to 
be  charged  for  them  in  this  accounting.  This  appears  to  be  ac- 
cording to  the  statement  of  the  accounts  made  by  the  auditor. 

No  special  exception  to  the  ruling  of  the  auditor  in  admitting 
testimony,  was  filed  in  the  county  court,  therefore,  no  question 
was  raibcd  upon  that  ruling  that  is  revisable  here. 

Judgment  reversed,  and  judgment  for  the  plaintiff  on  the  re- 
port according  to  the  report. 


The  Town  of  Jamaica  y.  Thb  Town  of  Wabdsbobo  and  thb 
Town  of  Townshend.* 

Highways.      Jurisdiction  of  the   County  Court  under  §  65,  ch. 
24,  of  the  Qen,  Stat. 

Under  §65,  oh.  24,  of  the  Gen.  Stat,  (which  proyldes  that,  "when  any  town  shall  deem 
itself  oppreased  by  beinx  required  to  build,  make,  or  put  in  repair,  any  bridse  or  load, 
locate  1  or  laid  out  by  the  county  or  supreme  court,  in  or  through  such  town,  which  is 
evidently  for  the  accommodation  of  other  travel  than  that  of  the  Inhabitants  of  suoh 
town,  the  selectmen  of  such  town  may  make  application  to  the  county  or  supreme 
court,  for  remedy "),  the  county  court  has  Jurisdiction  to  appoint  commissioners,  and 
compel  towns  benefited  by  a  road  already  laid  out  and  built,  to  oontribute  to  the 
expense  of  maintaining  and  keeping  the  same  la  repair. 

This  was  a  petition  under  §  65,  ch.  24,  of  the  Gen.  Stat.  The 
allegations  of  the  petition  are  fully  stated  in  the  opinion.  The 
defendants  moved  to  dismiss  the  petition,  for  reasons  apparent 
upon  the  face  thereof,  and  because  the  county  court  had  no  juris- 
diction to  appoint  commissioners  according  to  the  prayer  of  the 
petition.  The  court,  at  tho  September  term,  1871,  Ross,  J.,  pre- 
siding, dismissed  the  petition ;  to  which  the  petitioner  excepted. 
At  this  term,  the  petitioner  preferred  his  petition  to  this  court 
for  a  writ  of  mandamus ;  and  the  exceptions  and  petition  were 
heard  together. 

*  This  case  wi«  decided  at  the  February  term,  1872. 
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Waterman  ^  Eeadj  for  the  petitioner,  cited  Gen.  Stat.  185, 
§65  ;  Pomfret  v.  Hartford,  42  Vt.  134  ;  Wardsbaro  et  al  v.  Ja- 
maica, 27  Vt.  470. 

Charles  N.  Davenport,  for  the  defendants,  cited  Gen.  Stat.  ch. 
25,  §1 ;  Pomfret  v.  Hartford,  supra. 

A,  Stoddard,  for  the  town  of  Townshend,  cited  Gen.  Slat.  ch. 
24,  §  66  ;  Hutchinson  et  al.  v.  Chester,  33  Vt.  410. 

The  opinion  of  the  court  was  delivered  by 

RoYGE,  J.  The  town  of  Jamaica  brought  a  petition  against 
the  defendant  towns,  returnable  to  the  September  term  of  Wind- 
ham county  court,  1871,  setting  forth  that  on  the  4th  Tuesday  of 
September,  1848,  a  highway  was  laid  out  in  said  town  by  a  com- 
mittee appointed  by  the  county  court ;  that  the  report  of  the  com- 
mittee was  accepted,  and  the  town  was  ordered  to  make  the  high- 
way, and  that  they  had  made  it,  and  had  ever  since  kept  it  in 
repair ;  that  said  highway  is  mostly  used  by  the  inhabitants  of 
the  defendant  towns,  is  but  little  used  by  the  inhabitants  of 
Jamaica,  and  is  evidently  for  the  accommodation  of  the  travel  of 
the  defendant  towns;  and  that  the  town  of  Jamaica  deemed  itself 
oppressed  by  being  required  to  put  and  keep  in  repair  said  high- 
way ;  and  praying  that  the  defendant  towns  might  be  ordered  to 
pay  their  just  proportion  of  putting  and  keeping  it  in  repair. 

The  defendant  towns  moved  to  dismiss  the  petition,  for  reasons 
apparent  upon  the  face  of  the  petition,  and  because  the  court  had 
no  jurisdiction  to  appoint  commissioners.  The  court  dismissed 
the  petition  upon  said  motion,  allowed  exceptions,  and  passed  the 
cause  to  this  court.  The  town  of  Jamaica  also  brought  a  petition 
for  a  writ  of  mandamus,  returnable  to  this  term,  and  both  cases 
were  heard  together. 

Whether  tlje  court  erred  or  not  in  dismissing  the  petition,  must 
depend  upon  the  construction  to  be  given  to  the  act  of  1847, 
which  is  embraced  in  §  65,  ch.  24,  of  the  General  Statutes.  The 
language  of  the  statute  is  :  '^  When  any  town  shall  deem  itself 
oppressed  by  being  required  to  build,  make,  or  put  in  repair,  any 

64 
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bridge  or  road,  located  or  laid  out  by  the  countj  or  supreme 
court,"  &c.  It  is  claimed  by  the  defendant  towns  that  this 
statute  has  reference,  and  is  only  applicable  to,  cases  where  some 
new  requirement  is  made  upon  the  town,  and  does  not  apply  to 
the  ordinary  repairs  which  towns  are  obliged  by  law  to  make 
upon  their  highways.  But  we  do  not  think  the  statute  should  be 
so  construed  ;  but  that  the  word  put,  as  it  is  used  in  the  statute, 
is  synonymous  with  keep  ;  and  when  it  is  thus  used,  there  can  be 
no  doubt  what  is  meant  by  it.  The  legal  obligation  of  towns  is 
fulfilled  if  they  put  their  highways  in  repair  when  repairs  are 
required  ;  and  if  this  is  done,  they  are  kept  in  repair.  It  is  the 
duty  of  courts  so  to  construe  statutes  as  to  meet  the  mischief,  and 
advance  the  remedy.  Previous  to  the  act  of  1847,  the  whole 
bui*den  of  building  and  maintaining  highways,  was  thrown  upon 
the  towns  in  which  they  were  situated,  regardless  of  the  benefits 
derived  by  inhabitants  of  adjoining  towns ;  and  to  remedy  this, 
that  act  was  passed.  We  think  the  intention  of  this  statute  was, 
to  provide  a  way  by  which  towns  once  in  five  years  might  compel 
an  equitable  distribution  of  the  burden  of  building  and  maintain- 
ing such  highways  and  bridges,  among  towns  whose  citizens  are 
benefited  by  them  ;  and  this,  we  understand,  is  the  construction 
which  was  put  upon  the  statute  in  Pomfret  v.  Hartford^  42  Vt. 
134.  We  think  the  court  erred  in  dismissing  the  petition  ;  and 
inasmuch  as  no  question  has  been  made  as  to  the  manner  in  which 
the  case  comes  here,  we  reverse  the  judgment,  and  remand  the 
case  to  be  proceeded  with  in  the  county  court  the  same  as  if  the 
motion  to  dismiss  had  not  been  interposed  ;  and  the  petition  for 
a  writ  of  mandamus  is  dismissed,  without  costs  and  without 
prejudice. 
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Uri  Johnson  and  Elon  6.  Johnson  v*  Abijah  Muzzy.* 

Covenant. 

An  aoilon  of  ooTenani  for  rant  will  not  He  against  a  le«M  when  the  leaae  la  a  deed-poll, 
dgned  by  the  leMor  only,  althongh  the  leasee  may  bare  aooepted  the  leaae,  and  oooq- 
pied  and  held  under  it  during  the  ftiU  term,  without  paiing  the  rant  reserred.  Pack, 
J.,  diaaentinK. 

In  an  action  of  covenant  the  declaration  alleged  that,  on  the  7th  of  Marob,  1841,  the 
plaintiff,  by  deed  duly  executed,  conveyed  a  certain  form  to  the  defbndant,  reserving 
to  himself  the  fruit  of  the  orchard  for  ten  years  and  that  the  defondant,  in  and  by 
aaid  deed,  covenanted  to  keep  the  orohard  well  fenced,  and  to  preserve  It  from  depre- 
dation by  cattle,  Ac.  Plea,  ntm  ett  fantum.  The  defendant  accepted  aaid  deed!  and  pos- 
sessed and  held  under  It,  but  it  was  signed  and  sealed  by  the  plaintiff  only.  HtU,  that 
It  waa  not,  in  legal  contemplation,  the  deed  of  the  defendant,  and  that  covenant  would 
not  lie.    0M(««  V.  Fo9t^,  Waahington  county,  1862,  cited  by  RoroB,  J. 

Covenant  for  rent.  Pleas,  non  est  factum^  accord  and  satis- 
faction, and  offset.  That  part  of  the  declaration  which  was  fur- 
nished to  the  reporter,  recited,  "that  whereas,  on  &c.,  at  Ac, 
the  defendant  held  certain  notes  against  the  said  Elon,  originally 
payable  to  one  E.  G.  Shamway,  and  another  note  secured  by 
mortgage  on  the  sawrmill  hereinafter  mentioned ;  and  whereas 
the  said  plaintiffs,  on  &c.,  at  <&c.,  by  a  certain  indenture  then  and 
there  made  between  the  said  plaintiffs  of  the  one  part,  and  the 
said  defendant  of  the  other  part,  sealed  with  their  seals,  the  date 
whereof  is,"  &c.  At  the  trial,  the  plaintiffs  offered  in  evidence 
the  lease  described  in  the  declaration,  which  was  signed  and 
sealed  by  the  plaintiffs  only,  and  duly  acknowledged  and  re- 
corded, whereby  the  plaintiffs  demised  and  leased  unto  the  de- 
fendant the  premises  descril)ed  in  the  declaration,  situate  in  the 
village  of  Jamaica,  for  the  term  of  two  years,  reserving  one  hun- 
dred and  fifty  dollars  rent  for  the  first  year — whereof  thirty  dol- 
lars was  to  be  paid  by  the  defendant  to  one  Livermore,  and  the 
balance  to  be  indorsed  on  the  said  Shuftway  notes — and  two  hun- 
dred dollars  for  the  second  year,  to  be  indorsed  on  the  other  note 
held  by  the  defendant  as  aforesaid  ;  and  whereby  '^  the  said  Muzzy 
agrees  to  pay  said  rent  in  manner  aforesaid,  and  to  deliver  up 
said  premises  and  property  at  the  end  of  said  term,  in  as  good 
condition  as  the  same  now  are,  reasonable  wear  and  tear  thereof, 
and  fire  and  other  casualties,  excepted."    The  plaintiffs  also  of- 

*  Thto  PIMp  VJM  ^iMi  at  the  Febmary  term,  1873. 
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fered  to  prove  that  the  defendant  accepted  said  lease,  and  entered 
into  possession  of  the  premises  therein  described,  thereunder,  and 
occupied  the  same  during  the  full  term  thereof,  and  had  never 
paid  the  rent  in  the  manner  therein  named,  or  otherwise.  To 
all  the  testimony  thus  oflFered,  the  defendant  objected,  and  the 
court  excluded  the  same ;  to  which  the  plaintiflFs  excepted.  The 
plaintiflFs  oflFered  no  further  evidence,  and  rested  their  case.  The 
court,  at  the  September  term,  1871,  Ross,  J.,  presiding,  rendered 
judgment  for  the  defendant ;  to  which  the  plaintiflFs  also  excepted. 

Waterman  ^  Read^  for  the  plaintiflFs,  cited  Co.  Lit.  229  a,  231 
a  ;  Lit.  §§370,  874,  666,  667 ;  Shep.  Touch.  177 ;  Cro.  Jac. 
240,899,512;  Brett  v.  Cumberland y  1  Roll.  Rep.  359;  2  lb. 
68,  159;  8  Bulst.  163,164;  38  Edw.3,  8  a;  45  lb.  11,  12; 
Pinch's  Law,  109 ;  Vin.  Abr.  Covenant,  B.  pi.  1,  1  a,  2  ;  Cruise 
Dig.  447,  §§3,  4 ;  Bac.  Abr.  Covenant,  A. ;  1  Roll.  Abr.  517, 
pi.  40 ;  2  Jacob  Law  Diet.  120 ;  Com.  Dig.  Covenant,  A.  1,  B. 
3  ;  Dyer  13  c.  pi.  66  ;  Petersd.  Abr.  Covenant,  A, ;  1  Selw.  N. 
P.  109;  l'  Chit.  PI.  109;  1  Swift  Dig.  354,  571;  2  Washb. 
Real  Prop.  588,  589,  §48 ;  Stainea  v  Morris,  1  Ves.  &  B.  14 ; 
Wilkina  v.  Fry,  1  Meriv.  265  ;  Burnett  et  ah,  v.  Lynch,  5  B.  A 
C.  589 ;  Finley  v.  Simpson,  2  Zab.  (N.  J.)  311 ;  Piatt  Cov.  81 ; 
Kimpton  v.  Walker,  9  Vt.  191. 

A.  Stoddard,  for  the  defendant,  cited  2  Bouv.  Law  Diet.  385 ; 
1  Chit..  PI.  115,  119;  2  Bac.  Abr.  560;  1  Esp.  N.  P.  266; 
Berkeley  v.  Hardy,  5  B.  &  C.  355 ;  Burnett  et  ah.  v.  Lynch,  lb. 
589 ;  Gale  v.  Nixon,  6  Cow.  445  ;  Ludlow  v.  Wood,  1  Penn.  55; 
Bilderhuck  v.  Powner,  2  Halst.  (N.  J.)  64 ;  Tribble  v.  Olden- 
ham,  5  J.  J.  Mar.  (Ky.)  137 ;  Trustees,  ^c.  v.  Spencer,  7  Ohio, 
149 ;  2  Washb.  Real  Prop.  589 ;  Hinsdah  v.  Humphrey,  15 
Conn.  431 ;  Kempton  v.  Walker,  9  Vt.  191 ;  Shaw,  AdmW,  v. 
Partridfje^  17  Vt.  626  ;  University  of  Vermont  y.  Joslyn,  21  Vt.  52. 

The  opinion  of  the  court  was  delivered  by 
RoYCE,  J.    This  is  an  action  of  covenant,  brought  to  recover 
for  the  rent  of  certain  pre.mises  situate  in  the  village*  of  Jamaica. 
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The  declaration  alleges  that  the  plaintiffs  and  the  defendant  made 
a  certain  indenture,  dated  the  20th  day  of  August,  1862,  which 
was  sealed  with  their  seals,  and  that  in  and  bj  said  indenture, 
the  defendant,  among  other  things,  covenanted  and  agreed  to  pay 
the  rent,  for  the  recovery  of  which  this  suit  is  brought. 

The  defendant  pleads  non  est  factum.  The  plaintiffs  offered 
in  evidence  the  lease  of  the  premises  described  in  the  declara- 
tion, accompanied  with  the  offer  to  prove  that  the  defendant  ac- 
cepted the  lease,  entered  into  possession  of  the  premises  under 
it,  and  occupied  the  same  during  the  full  term  named  therein, 
and  had  never  paid  the  rent. 

It  appeared  from  tlie  lease  that  it  was  signed,  sealed,  and  ac- 
knowledged by  the  plaintiffs,  and  recorded  in  the  town  clerk's 
ofBce  in  Jamaica,  on  the  20th  day  of  August,  1862,  but  had  never 
been  signed  or  sealed  by  the  defendant ;  and  upon  the  objection 
of  the  defendant,  it  was  excluded.  The  only  question  reserved 
was  as  to  the  correctness  of  this  ruling 

The  general  rule  is,  that  covenant  will  lie  only  where  the  in- 
strument is  actually  signed  and  sealed  by  the  party,  or  by  his 
authority.  But  it  is  claimed  by  the  plaintiffs  that  there  are  ex- 
ceptions to  this  rule,  and  that  this  case  comes  within  one  of  them. 
In  lb52,  the  case,  Israel  House  v.  Wm.  Foster^  was  heard  and 
decided  by  the  supreme  court  in  Washington  county. 

That  was  covenant,  and  it  was  alleged  in  the  declaration  that 
on  the  7th  day  of  March,  1841,  the  plaintiff,  by  a  deed  duly  exe- 
cuted, conveyed  lo  the  defendant  a  certain  farm,  reserving  to  him- 
self the  fruit  of  the  orchard  for  ten  years,  and  that  the  defendant 
in  and  by  said  deed,  covenanted  to  keep  the  orchard  well  fenced, 
and  to  preserve  it  from  depredation  by  cattle,  Ac. ;  and  it  ap- 
peared that  the  defendunt  accepted  the  deed,  and  possessed  and 
held  under  it.  The  plea  was  non  est  factum^  and  the  deed  when 
produced  in  evidence  appeared  to  have  beeu  signed  and  sealed 
by  the  pluintitt  only.  The  court  held  that  it  was  not,  in  legal 
contemplation,  the  deed  of  the  defendunt,  and  that  covenant 
would  not  lie. 

This  case  has  never  been  reported,  but  I  have  the  manuscript 
pf  the  opinion  delivered   by  Judge  Rotge,  and  have  been  thus 
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particular  in  stating  its  facts,  for  the  reason  that  it  seems  to  me 
that  there  is  such  an  analogy  between  that  case  and  the  one  under 
consideration  that  we  cannot  reverse  the  ruling  in  this,  without 
virtually  overruling  that.  But,  if  this  is  to  be  regarded  as  still 
an  open  question,  we  are  unable  to  find  that  the  plaintiffs  have 
brought  themselves  within  any  recognized  exception  to  the  rule 
as  above  stated.  That  the  defendant  by  accepting  tho  lease  and 
holding  under  it,  incurred  an  obligation  to  perform  the  acts 
thereia  stipulated  to  be  performed  for  the  lessor's  lieuefit,  cannot 
be  disputed.  But  did  he  cavenant  to  perform  them  ?  Much  of 
the  confusion  to  bo  f  mnd  in  the  books  upon  this  ^^ubject,  is,  in 
my  judgment,  attributable  to  the  loose  manner  in  which  the 
proposition  is  stated,  and  the  apparent  neglect  in  examining  the 
authorities  from  which  it  is  derived.  The  cases  cited  in  the  Eng- 
lish books  as  authorities  for  the  rule  claimed  by  the  plaintiffs,  I 
think  will  all  be  found  to  have  depended  upon  some  custom, 
like  the  custom  of  London,  where  an  action  of  covenant  lay  with- 
out a  specialty.  22  Edw.  4,  2  a.  Or,  where  the  defendant 
derived  title  under  a  grant  or  patent  from  the  crown.  Brett  v. 
Curnierland^  Cro,,J2iC.  399,  621;  Com.  Dig.  Covenant,  A.  1; 
Vin.  Abr.  Covenant,  A.  1. 

The  only  case  which  I  have  been  able  to  find  in  the  English 
reports,  which  can  bo  claimed  as  an  authority  for  the  extension 
of  the  rule  beyond  what  is  above  indicated,  is  Burnett  et  aU.  v. 
Lynch^  5  B.  <&  C.  589.  In  that  case,  the  lessee  by  deed-poll, 
assigned  his  interest  in  the  demised  premises  to  A.,  subject  to  the 
payment  of  tht5  rent  and  the  performance  of  the  covenants  con- 
tained in  the  lease.  A.  took  possession,  and  occupied  the  prem- 
ises under  the  assignment,  and  before  the  expiration  of  the  term, 
assigned  to  a  third  person.  The  lessor  sued  the  lessee  for  breach 
of  covenant  committed  during  the  time  that  A.  continued  assignee 
of  the  premises,  and  recovered  damages  against  him.  The  lessee 
brought  an  action  upon  the  case,  founded  in  tort,  against  A.,  for 
having  neglected  to  perform  the  covenants  during  the  time  he 
continued  assignee,  and  the  question  was,  whether  the  action 
would  lie,  and  it  was  held  that  it  would.  Abbott,  C.  J.,  in  the 
opinion  says  :  ^'  I  think  an  action  of  covenant  is  not  maintainable, 
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for  an  action  of  covenant  is  of  a  technical  nature.  It  cannot  be 
maintained,  except  against  a  person,  who,  by  himself,  or  some 
other  person  acting  in  his  behalf,  has  executed  a  deed  under  seal, 
or  who  (under  some  very  peculiar  circumstances,  such  as  those 
mentioned  in  Go.  Lit.  231  a)  has  agreed  by  deed  to  do  a  certain 
thing."  It  will  be  seen  by  reference  to  the  Year  Book,  38  Edw. 
3,  8,  a,  from  which  the  note  in  Go.  Lit.  is  extracted,  that  the  form 
of  action  in  that  case  was  debt,  and  as  applicable  to  that  form  of 
action,  there  is  no  doubt  that  it  is  sound  law.  But  the  error  has 
been,  wherever  this  authority  has  been  cited,  in  a  misapprehension 
of  the  form  of  action. 

In  Shudale  v.  Humphrey^  15  Gonn.  433,  it  was  held  that  an 
action  of  covenant  would  not  lie  against  a  lessee,  or  his  assignees, 
for  rent  under  a  lease  sealed  by  the  lessor  only,  and  that  the 
acceptance  of  such  a  lease  by  the  lessee,  is  not  such  an  assent  to 
the  stipulations  contained  therein  as  to  make  it  his  deed ;  and  the 
same  doctrine  was  held  in  a  well  considered  case  reported  in  the 
7th  Ohio ;  and  in  Ooodunn  v.  Gilbert,  9  Mass.  510,  and  in  Gale 
V.  Nixon,  6  Gow.  445,  the  court  says  that  a  recognition  of  the 
contract,  though  in  writing  and  under  seal,  will  not  make  it  a 
covenant.  We  have  seen  but  one  American  case  where  a  con- 
trary doctrine  has  been  hel  t,  and  that  is  Finley  v.  Simpson,  2 
Zabriskie,  311.  So  that,  upon  principle  and  authority,  we  think 
the  ruling  was  right,  and  the  judgment  is  affirmed. 

Peok,  J.,  dissenting.  / 
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The  Town  op  Londonderry  v.  The  Town  op  Peru.* 
Highways,     Certiorari, 

.  The  quertloDB,  whether  a  town  in  the  rloinlty  of  the  town  In  which  a  road  is  laid,  will 
be  ipeoially  benefited  Hy  Buoh  road,  aod  whether  the  part  of  the  expense  of  building 
the  road,  which  is  apportioned  to  tnch  town,  is  just  and  reasonable,  are  matters  of 
Ibot,  exelnsirely  within  the  jorisdiction  of  the  oommissioners  and  the  ooonty  court. 

It  lests  in  the  discretion  of  the  court  to  grant  or  refuse  the  writ  of  en-tiorari,  and  it  de- 
▼olres  upon  the  party  applying;  for  the  writ  to  show  that  injustice  has  been  done, 
and  that  it  may  be  remedied  if  the  writ  is  awarded. 

After  a  road  has  been  built,  so  that  the  amouut  of  the  part  of  the  expense  of  building 
apportioned  to  a  town  can  be  ascertained,  the  county  court  may  order  the  town  to 
pay  the  specific  sum,  and  issue  execution  therefor. 

Petition  for  a  writ  of  certiorari.  This  petition  alleged,  among 
other  things,  that  at  the  June  term,  1868,  of  Bennington  county 
court,  D.  L.  Kent  and  others,  preferred  their  petition  against  the 
town  of  Peru,  in  said  county,  praying  for  the  laying  out  of  a 
public  highway  in  said  town ;  that  the  court  at  said  term  ap- 
pointed commissioners  to  examine  and  report  in  the  premises, 
and  continued  the  case  to  the  December  term,  1868  ;  that  at  the 
June  term,  1871,  said  court  ordeied  and  adjudged  that  the 
^town  of  Londonderry  be  assessed  for  the  building  of  this  road, 
the  sum  of  five  hundred  dollars,  to  be  paid  within  sixty  days,  or 
execution  to  issue;"  and  prayed  '*that  a  writ  of  certiorari^  or 
mandam%A%^  or  other  appropriate  remedy,  in  the  discretion  of  the 
court,  may  issue,  that  the  files  and  proceedings  of  said  county 
oi;urt,  and  the  records  of  said  cause,  may  be  certified  to  this 
court,  to  the  end  that  they  may  be  inspected,  and  your  petitioner 
have  such  relief  in  the  premises  as  to  law  and  justice  may  apper- 
tain." All  the  other  allegations  of  the  petition  are  stated  in  the 
opinion. 

C7.  N.  Davenport^  for  the  petitioner. 

The  proceedings  of  the  county  court  were  erroneous,  in  that 
the  road  was  ordered  to  be  opened  and  built,  a  commissioner 
appointed  and  authorized  to  expend  the  money  necessary  to  build 

*  This  case  was  dedded  at  the  February  term,  1872. 
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the  road,  before  it  was  determined  that  Londonderry  was  liable 
to  contribute.  The  court  should  first  have  determined  what  towns, 
if  auj,  should  assist  Peru  in  bearing  this  burden.  Londonderry 
had  a  right  by  statute  (Oen.  Stats,  c.  24,  s.  59,  et  seq.^  to  appear 
and  resist  the  acceptance  of  the  report,  by  sho^ving  any  facts  rele« 
vant  to  the  question  ;  and  when  the  court  deprived  that  town  of 
opportunity  to  show  the  facts  in  support  of  the  exceptions  filed, 
until  the  road  was  completed,  they  clearly  erred.  No.  9,  acta  of 
1868. 

The  coart  erred  in  adjudging  that  ^^  Londonderry  be  assessed 
for  the  building  of  this  road,  the  sum  of  five  hundred  dollars.'' 
Neither  the  commissioners  or  the  court  have  a  right  to  assess  a 
specific  sum.  The  commissioners'  doty  is  to  ascertain  the  projpor* 
lion  of  the  expense  which  each  town  specially  benefited  ought  to 
pay ;  and  the  duty  of  the  county  court  is  to  accept  or  reject  the 
report  om  made^  and  if  accepted,  then  "  such  court  may  thereupon 
assess  the  town  or  towns  so  benefited,  according  to  such  report." 
That  this  is  the  correct  view  of  the  matter,  will  be  apparent  upon 
examination  of  sees.  58  to  68  inclusive,  of  ch.  24,  Oen.  Stat. ; 
Rockingham  et  al.  v.  Westminster,  24  Vt.  288 ;  State  v.  TFi'Hw- 
tan  el  ah.  81  Vt.  158, 158 ;  Pom/ret  v.  Hartford,  42  Vt.  134. 
The  last  named  case  is  a  full  authority  to  the  point  that  such  an 
order  must  be  prospectivs,  having  relation  only  to  expenses  yet  to 
he  incurred,  or  it  is  illegal. 

The  court  also  erred  in  ordering  execution  to  issue.  Thdf 
county  court  has  no  power  to  issue  execution  in  this  class  of 
cases.  Their  duty  is  to  determine  what  proportion  of  the  expen- 
ses the  contributing  towns  ought  to  bear. ,  The  town  in  which  the 
road  is  located  then  proceeds  to  build  the  road,  unless  the  court 
in  its  discretion,  upon  the  application  of  some  town  interested  as 
a  party,  shuU  appoint  a  commissioner.  When  built,  the  town,  or 
the  commissioner,  may  call  upon  the  towns  contributing  to  pa/^ 
(in  the  language  of  the  act  of  1868)  *'  such  town's  assessment 
in  due  and  ratable  proportions,"  and  if  the  towns  refuse  to  pay, 
a  perfect  remedy  exists  by  suit.  No.  9,  acts  of  1868 ;  Gen. 
Stats,  c.  24,  sees.  60,  65,  67  ;  Brookline  v.  Weitmimter^  4  Vt 
224 ;  Rockingham  y.  WeUmimteTf  eupra.  Lidependently  of  the 
55 
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statute,  there  is  no  liability  on  the  part  of  one  town  to  contribute 
to  the  expenses  of  roads  and  bridges  in  another.  This  liability 
is  Btricti  juriSj  and  it  is  the  right  of  a  town  when  asked  to  con- 
tribute, to  require  the  statute  provisions  to  be  strictly  complied 
with.  State  v.  Willistan  et  aU.  supra;  Powfret  v.  Harifordj 
Bupra. 

There  is  no  doubt,  I  apprehend,  but  this  petition  is  the  appro- 
priate remedy.  Its  object  is  to  bring  the  records  and  proceedings 
of  the  inferior  court  here  for  revision.  Whether  this  is  done  by 
mandamus  or  certiorari^  is  of  no  importance.  Rockingham  v. 
Westminster^  supra ;  Rand  et  als,  v.  Townshend^  26  Vt.  670  ; 
Woodstock  V.  Gallup,  28  Vt.  687  ;  Hutchinson  et  aL  v.  Chester^ 
88  Vt.  410 ;  Pomfret  v.  Hartford,  supra. 

We  are  aware  that  this  court  exercise  a  discretiiin  in  the  mat- 
ter of  issuing  writs  of  certiorari  and  of  mandamus^  and  that  it 
should  be  made  to  appear  that  some  substantial  wrong  or  injus- 
tice has  been  done,  to  entitle  a  party  to  this  relief;  and  we  think 
the  record  shows  that  substantial  injustice  has  been  done  in  the 
following  particulars  at  least : 

1.  In  effect  depriving  the  petitioner  of  its  day  in  court,  by 
accepting  the  report  and  procuring  the  road  to  be  built  before 
the  case  as  to  the  petitioner  was  heard. 

2.  By  the  order  that  the  town  should  pay  a  specific  sum  of 
9500  to  defray  the  expenses  of  a  road  already  built,  instead  of 
fixing  a  proportion  of  the  expenses  of  a  road  yet  to  be  built. 

8.  By  wrongfully  and  illegally  subjecting  petitioner  to  final 
execution — a  process  hard  to  defend  against. 

4.  If  it  be  allowable  for  this  court  to  consider  the  evidence 
filed  in  the  court  below,  it  will  be  found  that  there  is  not  a  scin- 
tilla of  evidence  to  show  that  any  inhabitant  of  Londonderry  de- 
rives any  benefit  from  the  building  of  this  road,  but  the  contrary 
affirmatively  appears.  It  is  certainly  not  asking  too  much  of  the 
court  to  invite  them  to  look  at  the  proofs  before  they  decide  that 
substantial  injustice  was  not  done  below. 

All  the  proceedings  of  the  coart  below  in  this  case,  as  respects 
Londonderry,  should  be  vacated  and  set  aside. 
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A.  L.  Miner ^Hor  the  petitionee. 

This  writ  ^is  never  [awarded  in  this  state  to  revise  matters  of 
fact.  All  questions  of  fact  as  to  the  necessity  of  the  road,  who 
are  to  be  accommodated,  &c.,  are  questions  exclusively  for  the 
commissioners  and  the  county  court.  Paine  v.  Leicester^  22  Vt. 
44  ;  Woodstock  v.  Gallup^  28  Vt.  587.  The  question,  whether 
other  towns  in  the  vicinity  are  to  be  benefited  by  making  the  road, 
is  also  a  question  of  fact,  and  should  be  no  more  revised  by  this 
court  than  the  question  as  to  the  necessity  of  the  road.  The 
question,  whether  Londonderry  will  be  benefited  by  the  road,  is 
a  fact  settled  by  the  commissioners  and  the  county  court. 

It  is  claimed  that  the  county  court,  in  assessing  Londonderry 
in  the  specific  sum  of  five  hundred  dollars,  instead  of  the  one 
eighth  of  the  94,000,  estimated  by  the  commissioners,  transcended 
the  authority  given  it  by  statute.  We  think,  by  the  statute,  com- 
missioners OF  the  county  court  may  order  specific  sums  paid  by 
towns  in  the  vicinity.  Gen.  Stats.  186,  §  67  ;  State  v,  Woodbury^ 
27  Vt.  781.  In  that  case,  both  Montpelier  and 'Hard wick  were 
assessed  in  specific  sums. 

In  the  case  at  bar,  the  commissioners  estimated  the  whole  ex- 
pense of  the  road  at  $4,000,  and  assessed  Londonderry  one  eighth, 
afler  hearing.  The  report  of  the  agent  appointed  to  expend  the 
money,  Ac,  shows  that  he  paid  for  constructing  the  road  $5,500, 

and  that  his  own  services  and  expenses  were  $ .     So  in  fact 

the  county  court  diminished  the  amount  apportioned  to  London- 
derry from  one  eighth  the  expense  of  making  the  road  to  one 
eleventh,  making  about  $200  in  fa^or  of  Londonderry.  They 
cannot  complain  of  injustice  in  this. 

This  court  has  a  discretionary  power  whether  they  will  order 
the  writ  to  issue ;  and  never  grant  it,  unless  the  proceedings  be- 
low are  clearly  contrary  to  law.  Lyman  v.  Burlington^  22  Vt. 
131 ;  Pomfret  v.  Hartford,  42  Vt.  184. 

The  opinion  of  the  court  was  delivered  by 

BoTCB,  J.  This  was  a  petition  for  a  writ  of  eertiorarijix)  bring 
up  the  files  and  records  remaining  in  the  county  court,  in  a  pro- 
ceeding in  which  D,  L.  Kent  and  others  were  petitioners,  and  the 
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towns  of  Pern,  Dorset,  Landgrovo,  and  Londonderry  were  de- 
fendants. The  object,  purpose,  and  history  of  that  proceeding, 
are  stated  in  the  petition,  and  the  only  evidence  upon  which  the 
petitioner  predicates  his  right  to  the  writ,  is  contained  therein. 
Counsel  in  argument  hare  assumed  the  existence  of  certain  facts 
which  are  not  alluded  to  in  the  petition,  and  about  which  there 
has  been  no  evidence.  Treating  the  petition  as  true  in  all  par^ 
ticulars,  what  is  the  case  made  ?  The  I'eport  of  the  commission- 
ers laying  out  and  establishing  the  highway  in  question,  was 
returned  to  the  December  term  of  Windham  county  court,  1868. 
The  commissioners  estimated  the  cost  of  making  the  road  (ex- 
clusive of  the  damage  to  land-owners  and  the  costs  of  the  pro- 
ceeding) at  the  sum  of  $4,000  ;  and  they  also  reported  that,  in 
their  opinion,  the  town  of  Peru  would  be  excessively  burdened 
by  defraying  all  the  expense  of  said  road,  and  that  they  deemed 
that  the  towns  of  Dorset  and  Landgrove,  in  Bennington  county, 
and  the  town  of  Londonderry,  in  Windham  county,  would  be 
specially  benefited  by  said  road ;  and  did,  therefore,  apportion 
and  adjudge  that  the  town  of  Dorset  should  pay  one  fifth  of  the 
expense  of  building  said  road  (exclusive  of  land-damages  and 
costs)  ;  the  town  of  Landgrove  seven  fortieths  ;  the  town  of  Lon- 
donderry one  eighth ;  and  the  town  of  Peru  the  remainder.  The 
town  of  Londonderry  excepted  to  the  report  of  the  commission- 
ers, and  the  grounds  of  exception  were : 

1st.  That  that  town  would  not  be  specially  benefited  by  the 
building  of  the  road. 

2d.  That  the  portion  of  the  expense  of  building  said  road 
apportioned  to  said  town,  was  not  just  and  reasonable. 

The  report  seems  to  have  been  accepted,  and  the  case  disposed 
of  as  to  all  the  towns  except  Londonderry,  at  the  December  term 
of  the  court,  1868  ;  and  as  to  that  town,  final  judgment  was  ren- 
dered against  the  town  at  the  June  term,  1871. 

In  passing  upon  the  question  whether  the  writ  should  be 
awarded,  the  court  will  first  inquire  if  any  injustice  has  been 
done  to  the  petitioner.  It  is  not  claimed  but  that  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject-matter.  The  ques- 
tions involved  in  the  exceptions  to  the  report  being  matters  of 
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fact,  wcro  within  tho  exclusive  jurisdiction  of  the  commissioners 
and  tho  county  court,  and  tho  judgment  of  tho  county  court  must 
be  rogarded  as  conclusive  upon  those  questions.  Paine  v.  Leices- 
ter, 22  Vt.  44  ;    Woodstock  v.  Gallup,  28  Vt.  /)87. 

Wo  are  not  to  assume  that  injustice  has  been  done,  but  the  bur- 
den of  proof  is  upon  the  party  applying  for  the  writ  to  show  that 
it  has  been  done,  and  that  it  may  be  remedied  if  the  writ  is 
awarded.  The  writ  is  not  demandable  as  a  matter  of  strict  legal 
right,  for  it  is  well  settled  that  it  rests  in  the  discretion  of  the 
court  to  grant  or  refuse  it.  Lyman  v.  Burlington,  22  Vt.  131  ; 
Powfret  V.  Hartford,  42  Vt.  134. 

It  is  claimed  that  the  court  erred  in  ordering  execution  to  issue 
against  Londonderry  in  sixty  days,  if  the  sum  assessed  against 
said  town  should  not  be  paid.  It  is  not  stated  in  the  petition 
whether  the  highway  had  been  built  at  the  time  tho  order  was 
made  or  not ;  but  the  presumption  is  that  it  had  been,  for  if  it 
had  not,  tho  court  would  not  have  been  justified  in  making  an 
order  for  tlie  payment  of  a  specific  sum.  Until  the  highway  had 
been  built,  it  could  not  be  ascertained  what  one  eighth  part  of 
the  expense  of  building  it  would  amount  to.  The  court  having 
the  moans  whereby  it  could  legally  fix  the  amount  which  the  town 
should  pay,  and  having  fixed  it,  the  town  is  thereby  concluded,* 
and  the  amount  having  thus  been  rendered  certain,  it  was  com- 
petent for  the  court  to  order  the  ordinary  process  of  execution  to 
enforce  its  order.  If  the  amount  still  remained  in  doubt,  or  sub- 
ject to  be  litigated,  it  would  have  been  proper  that  the  town  of 
Peru  should  have  sought  its  remedy  by  action,  as  was  done  in 
Brookline  v.  Westminster,  4  Vt.  224. 

But  the  order  in  this  case  had  the  conclusive,  binding  force  of  a 
judgment,  and  there  are  no  such  facts  shown,  as,  in  our  judgment, 
would  justify  the  awarding  of  the  writ.  Consequently,  the  peti- 
tion is  dismissed  with  costs. 
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Seth  Oakes  V.  Joseph  P.  Weston. 
Evidence. 

In  case  Ibr  Injury  to  tho  plalatiff's  horso,  oooasloned  by  the  defendant's  orerloadlog  and 
orertasklnjs  it  In  drawing  a  load  of  aslies  with  it  and  another  horse,  ttom  C.  to  R.,  tt 
was  ^4tld,  that  the  plaintiff  ooald  not  ask  witnesses  who  had  previonsly  drawn  ashos 
orer  the  same  route,  and  who  drew  ashes  in  ooinpsny  with  the  delbndant  on  the  day 
of  the  alie:;od  injury,  and  had  testified  as  to  the  oondition  of  the  road  that  day,  and 
as  to  the  weight  of  the  defendant's  load,  and  that  they  were  acquainted  with  the  horsea 
the  defendant  liad,  and  know  about  his  wagon,>-wh ether,  In  their  opinion,  tlie  defend- 
ant's horses  were  unreasonably  loaded,  and  what  would  hare  boen  a  reasonable  load, 
nnder  the  oircumstanoes. 

4 

Case  for  injury  to  the  plaintiff's  horso.  Plea,  the  general 
issue,  and  trial  by  jury,  September  term,  1872,  Barrett,  J.,  pro- 
siding. 

In  December,  1868,  the  plaintifiF  loaned  his  horse  to  the  defend- 
ant to  go  fi-om  the  defendant's  residence,  in  Rockingham,  to  Cav- 
endish, a  distance  of  sixteen  miles,  after  a  load  of  ashes.  Tho 
defendant  put  said  horse  beside  another,  and  went  with  a  wagon, 
there  being  but  little  if  any  snow.  Haskell  I.  Wiley,  Frank 
Proctor,  and  Eli  B.  Pulsipher,  went  with  two-horse  teams  after 
*ashes  the  same  day,  to  the  same  place.  They  had  each  previously 
drawn  ashes  from  the  same  place  to  the  defendant's  neighbor- 
hood. They  each  knew  the  condition  of  the  road  that  day,  and 
each  drew  home  a  load  of  ashes  ;  and  were  in  company  with  the 
defendant  during  the  day.  The  plaintiff  claimed,  and  his  evi- 
dence tended  to  show,  that  the  road  was  hilly  in  places,  and  tho 
grade  somewhat  steep,  and  its  condition  unfavorable  for  traveling, 
and  heavy  loads ;  that  the  ashes  were  in  barrels,  and  had  been 
exposed  to  the  rain  for  a  long  time,  and  were  saturated  with  water 
to  the  bottom  of  the  barrels,  and  frozen  some  ;  that  the  defendant 
loaded  twelve  barrels  of  said  ashes,  which  witnesses  estimated  to 
weigh  not  less  than  three  hundred  pounds  each,  on  to  his  wagon, 
and  started  for  home  ;  that  he  had  much  difficulty  in  drawing  his 
load,  on  account  of  its  weight ;  that  some  of  the  way  the  horses 
were  unable  to  draw  it,  and  that  Wiley,  Proctor,  and  Pulsipher, 
each  in  turn,  helped  with  their  horses.    Tho  plaintiff's  evidence 
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also  tended  to  show,  that  the  plaintiff's  horse  was  worth  $200 
when  the  defendant  took  it,  and  was  sound  and  well,  and  had 
never  shown  any  signs  of  weakness  or  disease  across  the  back,  or 
about  the  spine,  and  that  there  was  no  difficulty  with  its  kidneys 
and  urinary  organs ;  that  the  defendant  was  on  the  road  from 
early  morning  till  late  in  the  evening,  and  that  the  plaintiff's 
horse  was  ever  after  so  weak  across  the  back  that  it  interfered 
with  its  traveling,  and  rendered  it  useless  for  a  work-horse,  and 
that  said  weakness  resulted  in  a  disease  of  the  spine  and  kidneys, 
of  which  the  horse  ultimately  died. 

The  defendant  conceded  that  the  horse  was  sound  and  well 
when  he  took  it,  but  his  evidence  tended  to  show  that  the  difficulty 
and  disease  about  the  spine  was  not  caused  by  overloading,  or 
improper  use  by  the  defendant,  and  that  the  horse  died  of  a  dis- 
ease called  the  blind  staggers. 

The  plaintiff  claimed  that  the  defendant  overloaded  the  horse, 
and  overtasked  it  in  drawing  the  load,  and  did  not  exercise  the 
prudence  and  care  that  a  prudent  man  would  under  such  circum- 
stances ;  and  his  evidence  tended  to  show  that  Wiley  told  the 
defendant  when  he  had  loaded  ten  barrels,  that  he  had  got  on  all 
ho  ought  to  draw.  The  plaintiff  propounded  to  Wiley,  Proctor, 
and  Pulsipher,  after  eliciting  from  them  that  they  we're  acquainted 
with  the  horses,  knew  about  the  wagon,  the  road,  its  condition 
that  day,  and  that  they  each  had  been  accustomed  to  teaming,  and 
had  had  some  experience  in  drawing  ashes  from  the  same  place 
a  few  days  before,  over  the  same  road,  and  had  handled  them,  and 
knew  about  their  condition — the  following  question :  "  Whether 
in  your  opinion  his  (defendant's)  horses  were  unreasonably  or 
improperly  loaded,  and  what  would  be  a  reasonable  load  for  that 
span  of  horses,  with  that  wagon,  and  the  condition  of  the  going 
as  it  then  was  ?"  The  question  was  objected  to  by  the  defendant, 
and  exclude  d  by  the  court ;  to  which  the  plaintiff  excepted.  Ver- 
dict for  defendant. 

L,  S.  Walker  J  for  the  plaintiff,  cited  Lester  v.  Piftsfardj  7  Vt. 
158  ;  Morse  v,  Crawford,  17  Vt  499 ;  Clifford  v.  Richardson^ 
18  Vt.  620 ;  Cavendish  v.  Trotf,  41  Vt.  99. 
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Cha9,  N.  Davenport^  for  the  defendant,  cited  Le%teT  v.  PitU- 
ford,  supra;  Davis  v.  Fuller,  12  Vt.  178 ;  Clifford  v.  Richard- 
son^ supra;  Linsley  v.  Lovely^  26  Vt.  128,  186  ;  Fraser  v.  Tap- 
per, 29  Vt.  409  ;  Cram  v.  Cram,  38  Vt.  16,  18  ;  Fairfield  el  al. 
V.  Bascomb  ct  al  35  Vt.  398, 412  ;  1  Grcenl.  Ev.  §440 ;  1  Phill. 
Ev.  290  ;  Gowen  and  Hill's  notes,  529,  759  ;  1  Smith  Lead.  Cas. 
286, 

The  opinion  of  the  court  was  delivered  by 
/  Ross,  J.  The  opinion  of  the  witnesses,  sought  to  be  elicited 
by  the  plaintiff's  inquiry  as  tcf  whether  the  defendant  improperly 
and  unreasonably  loaded  the  plaintiff's  horse  on  the  occasioQ 
when  it  was  claimed  that  it  received  an  injury,  does  not  fall 
within  any  of  the  exceptions  to  the  general  rule  that  witnesses 
must  state  facts,  and  not  opinions,  known  to  the  court.  |  The  wit- 
nesses were  not  experts  in  the  ordinary  acceptation  of  that  term. 
It  was  proposed  by  the  plaintiff  to  elicit  the  opinion  of  the  wit- 
nesses on  tlio  very  point  which  was  in  controversy  between  the 
parties,  and  which  it  was  the  province  of  the  jury  to  try  and  de- 
termine, under  instructions  from  the  court.  The  witnesses  ^ad 
described  the  condition  of  the  road  in  regard  to -hills  and  muddi- 
ness,  the  weight  of  the  load,  the  difficulty  the  horses  had  in  tak- 
ing the  load  up  the  hills,  and  the  length  of  time  the  horses  were 
put  to  continuous  labor.  The  case  in  respect  to  the  admissibility 
of  the  opinion  of  witnesses  who  observed  the  facts  from  which 
they  were  to  draw  their  opinion,  is  not  distinguishable  from  Lcm- 
ter  V.  Pittsford,  7  Vt.  168,  and  Fraser  v.  Tupper,  29  Vt.  409. 
In  both  those  cases,  it  was  held  that  the  witnesses  could  not  be 
allowed  to  give  an  opinion  as  to  the  result  or  effect  of  the  facts  ob- 
served and  testified  to  by  them.  This  case  does  not  fall  within 
any  of  the  exceptions  to  the  general  rule  excluding  witnessca 
from  giving  an  opinion,  stated  by  the  court  in  those  two  cases. 

Judgment  affirmed. 
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Samuel  Smith  v.  Luaus  Smith. 

Aiiumpiit.  Contract.  Enlargement  of  the  Time  of  Perform* 
ance  epecified  in  a  iealed  Imtrument^  by  parol  Agreement. 
Waivpr  of  Time  of  Performance.    Damagee.    Recoupment. 

Whero  the  tlmo  tn  the  performuioe  of  a  eontraot  on  the  part  cf  the  plainttff,  speolfied 
in  a  sealed  lattrameDt,  is  onlarfced  hy  the  parties  by  parol  agreemcDt,  tho  form  of  rem* 
ody  is  assumpsit,  and  not  oorenant,  or  other  aotion  countioK  upon  the  ooniraot  as  un- 
der seal. 

Tha  plaintiff  eontsaoted  vith  tho  defendant,  under  seal,  to  build  a  highway  in  tho  town 
of  H.,  (which  was  laid  oat  for  the  speolal  noo  jmmodation  of  the  defendant,  and  whioh 
tho  defendant  had  contracted  with  'B.  to  buUd),  and  to  complete  it,  ready  for  the  a^ 
oeptanee  of  the  agents  of  8.,  within  aspeolAed  time}  but  he  did  not  complete  it  within 
the  time.  The  defandant  did  not  enlarge  the  time  of  performance,  but  suflbred  the 
plaintiff  to  proceed  with  the  work  after  the  expiration  thereof— urged  him  to  sublet  a 
portion  of  it,  whioh  he  might  have  done,~remon8tirated  ajcainst  his  delay,— notified  him 
that  ho  should  claim  damage  thereror,— and  was  present  on  different  ocoasious  when 
the  accents  of  8.  accepted  some  portions  of  the  road,  and  made  no  objection  thereto,  al- 
though some  part  of  the  road  so  aeci*pted  wm  built  alter  the  time  of  performance  had 
expired.  Ueidf  that  the  defendant  thereby  waived  his  riglit  to  object  that  tho  plaintiff 
eould  not  reoover  at  all,  bcoaute  he  had  not  performed  the  contract  within  the  time, 
bnt  that  he  was  not  thereby  barred  firom  insisting  upon  a  deduction  flrom  the  contract 
price  on  account  of  damage  occasioned  by  the  deloy. 

By  th»  terms  of  said  contract,  tho  defendant  was  to  pay  the  plaintiff  one  hundred  dol- 
lars of  the  contract  price,  on  the  completion,  and  acceptance  by  raid  agents,  of  each 
one  hundred  rods  of  ihe  rood,  and  the  balance  on  tiie  completion  and  acceptance  of  tho 
wholo  road.  When  this  suit  was  commenced,  a  portion  of  tno  road  had  been  aocepted, 
and  the  remainder  was  completed  in  the  manner  required  by  the  contract,  but  said 
agents  had  refVisad  to  accept  tho  fame,  alihuugh  they  had  hid  reasonable  time  and 
opportanUy  t9  do  so.  UeU,  that  the  plaintiff  was*  not  prooluded  from  recovering  for 
huilding  tliat  portion  of  the  road  not  accepted,  because  of  tho  wrongful  refusal  of  said 
agents  to  acoepi  it. 

The  defendant  rented  his  house,  situate  on  the  line  of  said  road,  to  a  tenant,  who  relied 
upon  the  road's  being  completed  according  to  said  contract!  and  in  consequence  of  the 
plaintiff's  fAiiure  so  to  complete  it,  tho  aofendiiot  was  compelled  to  deduct  tiom  tho 
stipulated  rent.  Held,  that  the  damage  thus  sustained  was  too  oonjectnral  and  remote 
Ibr  allowance. 

In  Aonsequence  of  the  failure  of  the  plaintiff  to  complete  said  road  within  the  time  stip- 
ulated, the  defendant  wai  compelled  to  construct  a  winter  roid  ft)r  his  use.  Betd,  that 
the  coat  of  oonstruoting  said  road  was  a  proper  item  of  damages  to  be  recouped  by  the 
defendant. 

T(ii9  was  an  action  of  general  assumpsit,  commenced  on  the 
2d  day  of  August,  1871.  The  case  was  referred,  and  the  referee 
reported  the  following  facts  : 

The  defendant  invested  from  ten  to  twelve  thousand  dollars  in 
timber  lands,  and  in  the  erection  of  a  house,  barn,  mills  and  ma- 
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chinery  thereon,  about  two  miles  and  a  half  from  the  coanty  road, 
down  the  Deerfield  River,  in  Stratton,  relying  upon  the  assurances 
of  leading  men  of  the  town  that  a  public  highway  should  be  laid 
thereto.  The  town  subsequently  voted  to  build  said  highway, 
and  on  the  20th  of  October,  1868,  the  defendant  contracted  with 
the  town  to  build  the  same,  and  on  the  20th  of  May,  1869,  he 
sublet  the  building  thereof  to  the  plaintiff,  by  contract  under  seal ; 
whereby  the  plaintiff  agreed  to  build  the  road  as  therein  specified, 
in  a  thoroufi^h  and  workmanlike  manner,  and  complete  the  same 
ready  for  acceptance  by  the  agents  of  the  town  appointed  for  that 
purpose,  before  the  first  day  of  October  then  next ;  and  whereby 
the  defendant  agreed  to  pay  the  plaintiff  three  dollars  per  rod  for 
building  said  road,  one  hundred  dollai*s  thereof  to  be  paid  on  the 
completion,  and  acceptance  by  said  agents  of  the  town,  of  each 
hundred  rods  of  road,  and  all  the  balance  thereof,  on  the  com- 
pletion, and  acceptance  by  said  agents,  of  the  whole  road ;  and 
whereby,  also,  each  party  agreed  to  pay  the  other  all  actual  dam- 
ages arising  by  reason  of  their  non-fulfillment  of  said  contract. 

Said  road  was  laid  out  and  built  for  the  especial  accommoda* 
tion^nd  benefit  of  the  defendant. 

Tne  plaintiff  began  work  under  said  contract  in  June,  1869, 
but,  by  not  employing  sufficient  help,  and  by  suspending  work  to 
attend  to  his  farm  work,  at  the  time  when  by  the  terms  of  his  con- 
tract the  entire  road  should  have  been  completed,  ho  had  com- 
pleted only  one  hundred  rods  thereof,  though  he  had  cut  the  tim- 
ber and  done  some  work  on  other  parts  of  the  route.    The  select- 
men, who  were  agents  for  that  purpose,  accepted  the  one  hundred 
rods  thus  completed,  some  time  in  the  fall  of  1869,  up  to  which 
time  the  defendant  had  paid  the  plaintiff*  on  said  contract  the  sum 
of  1128  07.      In  November,  1870,  the  selectmen  accepted  two 
hundred  rods  moro  of  the  road  that  the  plaintiff  then  claimed  was 
completed,  though  they  and  the  defendant  protested  to  the  plain- 
tiff that  it  was  not  constructed  in  a  thorough  and  workmanlike 
manner.    The  defendant  had  then  paid  the  plaintiff  on  said  con- 
tract, the  sum  of  $841.50.  November  8, 1870,  the  plaintiff  claimed 
that  the  remaining  478  rods  of  the  road  wefo  completed  accord- 
ing to  the  contract,  and  took  off  his  teams ;   but  the  selectmen 
refused  to  accept  this  part  of  the  road.    May  6, 1871,  the  select- 
men went  upon  the  road  with  the  parties,  and  indicated  by  stakes 
and  memoranda,  what  further  work  they  required,  and  on  the  81st 
day  of  August  following  they  were  upon  the  road  again,  but  find- 
ing that  only  a  part  of  the  work  indicated  by  them  had  been  done, 
again  refused  to  accept  said  remaining  part  of  the  road.    On  the 
7  th  of  September  after,  the  selectmen  examined  the  rood  agaia^ 
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and  found  it  then  not  fnlly  completed,  but  accepted  it,  upon  the 
defendant's  assurance  that  ho  would  complete  it  according  to 
their  requirements  made  on  the  6th  of  May,  and  filed  the  survey 
thereof  in  tho  town  clerk's  office,  and  the  road  was  opened  to  the 
public. 

After  tho  selectmen  declined  on  tho  81st  of  August  as  afore- 
said to  accept  the  remaining  478  rods  of  road,  the  plaintiff  noti- 
fied the  defendant  that  ho  should  do  no  more  work  upon  tlio  road, 
insisting  that  it  was  done  according  to  contract,  and  told  the  de- 
fendant if  it  was  not  complete,  he  might  finish  it ;  and  the  defend- 
ant did  finish  it  soon  after  the  7th  of  September  aforesaid,  at  a 
cost  of  forty-one  dollars. 

At  the  commencement  of  the  trial,  the  defendant's  counsel  in- 
sisted that  tho  action  of  covenant  was  the  only  proper  action,  and 
that  this  action  of  assumpsit  could  not  be  maintained  ;  and,  also, 
that  no  action  could  be  maintained  until  the  plaintiff's  contract 
was  completed,  and  the  road  accepted  by  the  selectmen.  The 
defendant's  specification  was  oftcred  and  received  as  showing 
payments  upon  said  contract  for  work,  and  not  in  offset  to  tho 
plaintiff's  specification.  The  defendant  offered  evidence  tending 
to  show,  that  though  said  road  was  accepted  by  the  selectmen,  it 
was  not  built  in  thorough  and  workmanlike  manner  as  required 
by  tho  contract,  and  that  ho  suffered  damage  in  consequence 
thereof,  which  ho  claimed  should  be  recouped.  The  defendant 
also  offered  evidence  tending  to  show  tbat  he  suffered  special 
damages  in  consequence  of  the  road  not  being  completed  within 
the  time  specified  in  said  contract,  which  he  claimed  should  be 
recouped.  The  road  was  built  in  tho  manner  required  by  the 
plaintiff's  contract,  with  the  exception  of  the  two  hundred  rods 
accepted  Nov.  8,  1870,  which  portion  was  not  so  built,  in  tl:at 
the  stumps  and  roots  of  trees  were  not  removed  from  tho  road- 
bed. The  referee  reported  that  it  was  impossible  for  him  to 
compute  tho  damage  this  deficiency  caused  to  the  defendant,  or  how 
much  less  this  road  was  worth  for  his  purposes  on  that  account ; 
but  found  that  it  would  have  been  worth  one  hundred  dollars 
moro  to  have  brotight  that  portion  of  the  road  up  to  the  require- 
ments of  the  contract.  The  defendant  did  not  extend  the  time 
for  the  plaintiff  to  build  the  road,  though  he  suffered  him  to  pro- 
ceed with  the  work  after  the  expiration  of  the  time  specified  in 
tho  contract,  but  urged  him  to  underlet  a  part  of  the  road  to  oth- 
ers, which  he  might  have  done,  remonstrated  against  his  delays, 
and  notified  him  he  should  claim  damages  in  consequence  thereof. 
In  consequence  of  the  road  not  being  completed  within  the  time 
specified  in  the  contract,  the  defendant,  in  the  winter  of  1869-70, 


Digitized  by  VjOOQIC 


4S5  WINDHAM  COUNTY, 

Smith  V.  Smith. 

was  obliged  to  cut  a  winter  road  over  a  part  of  the  route  for  his 
use  that  winter,  and  the  labor  of  so  doing  was  worth  $23.  Tho 
defendant  was  obliged  to  use,  and  did  use,  tho  road  as  fast  as  it 
was  made  passable. 

In  1869,  tho  defendant  rented  his  house  to  one  Hubbard,  who 
relied  upon  said  road  being  completed  according  to  said  contract; 
but  on  account  of  its  not  being  completed,  tho  defendant  was 
obliged  to  discount  to  him  fifty-two  dollars,  which  was  one  half 
of  the  agreed  rent/  The  defendant  was  present  on  tho  different 
occasions  when  the  selectmen  accepted  the  road  as  above  stated, 
and  made  no  objection  to  such  acceptance. 

Tho  referee  found  a  balance  due  the  plaintiff  of  $1,128.77, 
subject  to  the  opinion  of  the  court  as  to  the  plaintiff's  right  to 
maintain  this  action,  and  as  to  the  defendant's  right  to  have  said 
items  of  special  damage  deducted.  The  court,  at  the  September 
term,  1872,  Wheeler,  J.,  presiding,  rendered  judgment,  pro 
forma^  for  the  plaintiff  on  tho  report,  for  $978.78  ;  to  which  tho 
defendant  excepted. 

The  plaintiff  excepted  to  the  allowance  to  the  defendant  of  said 
item  of  $100  which  the  referee  found  as  tho  cost  of  finishing  tho 
200  rods  of  road  according  to  the  contract,  and  of  the  item  of 
$il  for  work  by  the  defendant  in  completing  the  478  rods  of  road. 
It  T^ould  seem  from  tho  exceptions  that  tho  court  disallowed  tho 
item  of  $52  for  loss  on  rent,  and  the  item  of  $28  for  constructing 
tho  winter  road. 

Chas.  N.  Davenporty  for  the  defendant. 

I.  The  plaintiff  cannot  maintain  the  action  of  assumpsit ;  the 
contract  under  which  he  built  the  road  in  controversy,  is  a  sealed 
instrument.  Hence,  if  the  defendant  has  failed  to  comply  with 
its  provisions,  the  plaintiff's  remedy  is  in  covenant,  if  tho  sealed 
instrument  is  still  a  subsisting  contract. 

a.  There  is  a  class  of  cases  where  it  is  held,  that  if  a  contract 
under  seal  is  not  performed  within  the  time  limited  by  tho  con- 
tract, but  that  time  is  extended  by  a  parol  agreement,  a  recovery 
may  bo  had  in  assumpsit  for  performance  within  tho  extended 
time.  Monroe  v.  Perkins,  9  Pick.  298;  Loitimore  et  ah.  v. 
Eorsen,  14  Johns.  830 ;  Porter  et  al.  v.  Stewart,  2  Aik.  417 ; 
Sherwm  et  al.  v.  jB.  ^  B.  B.  Co.  24  Vt.  347  ;  Barker  et  ah.  v* 
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Troy  ^  But.  B.  B.  Co.  27  Vt.  766 ;  Dana  et  ah  v.  Hancock,  30 
Vt.  616;   Brigga  v.  Vt  Cent.  B.  B.  Co.  81  Vt.  211. 

6.  It  is  also  settled  in  Vermont,  that  when  there  is  an  entire 
contract,  ander  which  labor  has  been  performed  upon  the  realty, 
though  not  strictly  in  accordance  with  tlie  contract,  a  right  of  re- 
covery exists  upon  quantum  meruit  for  the  labor,  deducting  such 
damages  as  may  have  been  sustained  by  tho  failure  to  perform 
the  work  according  to  contract.  Dyer  v.  JoneH^  8  Vt.  20o  :  (ri7- 
man  et  ale.  v.  JETaW,  11  Vt.  510 ;  Merrow  v.  Runtoon^  25  Vt.  9. 

<?.  Those  cases  rest  upon  a  supposed  necessity,  in  order  to  pre- 
vent a  party  who  has  received  tho  benefit  of  meritorious  services, 
from  gaining  an  unconscionable  advantage.  The  case  at  bar  does 
not  fall  within  either  of  these  classes.  The  defendant's  realty 
has  not  been  benefited.  When  the  plaintiff  brought  his  suit,  tKe 
defendant  had  no  right  of  action  against  tlie  town  of  Stratton, 
because  the  plaintiff's  contract  had  not  been  performed.  Tho 
plaintiff  had  not  completed  the  road  in  the  manner  ho  contracted 
to  do  it,  and  the  agents  of  Stratton  had  refused  to  accept  tho 
road. 

d.  Nor  can  it  bo  claimed  that  there  was  any  parol  agreement 
that  the  time  of  performance  should  be  extended.  Tho  referee 
finds  that  the  *'  defendant  did  not  extend  the  time  for  the  plain- 
tiff to  build  the  road,  though  ho  suffered  him  to  proceed  with  tho 
work  after  the  expiration  of  the  time  specified  in  the  contract.'* 
This  finding  has  not  a  single  element  of  a  new  contract. 

11.  The  most  that  can  fairly  be  claimed  in  behalf  of  the  plain- 
tiff from  the  conduct  of  tho  defendant  is,  that  he  acquiesced  in 
tho  plaintiff's  going  on  to  complete  tho  contract,  after  the  time 
limited  had  expired.  Tho  defendant  never  said  a  word,  or  did 
an  act,  indicating  a  purpose  to  abandon  the  contract,  or  release 
tho  plaintiff  from  its  f.erformancc.  The  contract  was  still  sub- 
sisting, and  when  the  plaintiff  completed  the  road  to  the  accept- 
ance of  tho  selectmen  of  Stratton,  he  had  a  right  of  action  upon 
his  covenant.     Myrick  v,  Slason  et  al.  19  Vt.  121. 

a.  I  am  aware  that  this  position  conflicts  with  the  case  q{  Por- 
ter V.  Stewarlj  2  Aik.  417,  which  was  decided  on  the  authority 
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of  Little  V.  Holland,  3  T.  R.  690.  The  technicality  upon  which 
those  cases  stand,  precludes  parties  from  extending,  by  simple 
contract,  the  time  of  performance  for  a  day,  while  it  permits  the 
rights,  duties,  and  liabilities  of  the  parties  to  be  essentially 
changed,  when  nothing  of  the  kind  was  ever  contemplated  by 
them.    It  is  time  so  nonsensical  a  doctrine  should  be  exploded. 

h.  But  suppose  I  am  in  error,  and  that  the  plaintiff's  remedy 
after  the  time  expired,  is  in  assumpsit,  and  not  covenant ;  then  I 
submit  that  his  action  is  prematurely  brought.  The  defendant  has 
never,  by  parol  or  specialty,  made  himself  the  plaintiff's  debtor, 
save  in  the  following  manner :  "  $100  on  the  completion  and  ac- 
ceptance by  the  agents  of  the  town  of  Stratton  of  each  100  rods 
of  road,  and  all  the  balance  on  the  completion  and  acceptance 
of  the  whole  road  by  the  agents  of  the  town."  The  case  shows 
that  the  defendant  had  paid  the  plaintiff  on  the  contract  $841.50, 
when  ho  had  procured  the  acceptance  under  protest  of  300  r<ids 
of  road.  At  the  time  the  suit  was  commenced,  478  rods  of  the 
road  had  not  been  completed  according  to  contract.  The  select- 
men had,  on  tho  6th  of  May  previous,  indicated,  by  stakes  and 
memoranda,  what  further  work  they  required  to  be  done.  Au- 
gust 31, 1871,  the  selectmen  again  visited  the  road,  and  finding 
only  a  part  of  the  work  required,  done,,  they  again  refused  to 
accept  said  478  rods.  The  plaintiff  refused  to  do  more,  and 
told  the  defendant  if  the  road  ^^  was  not  completed,  he  might  fin- 
ish it."  The  defendant  did  finish  it,  and  procured  its  acceptance, 
pending  this  suit.  What  more  "  unconscionable  advantage"  could 
be  taken  by  a  party  than  to  permit  an  action  to  be  sustained 
upon  this  state  of  facts  ? 

III.  The  provision  of  the  contract,  "  and  if  either  party  fails 
to  fulfill  his  part  as  agreed  in  the  above  agreement,  then  each 
party  agrees  to  pay  the  other  all  the  actual  damages  arising  from 
such  non-fulfillment,"  has  never  been  waived  or  rescinded  The 
report  finds  that  the  defendant  "  remonstrated  against  his  delays, 
and  notified  him  he  should  claim  damages  in  consequence  thereof." 
If  the  plaintiff  is  allowed  to  recover,  his  damages  should  be  re-. 
couped. 
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J.  Q-.  Eddy  and  A.  Stoddard^  for  the  plaintiff. 

1.  The  action  of  covenant  cannot  be  maintained  upon  an 
ap:recment' under  seal  to  perform  a  certain  piece  of  work  at  a 
specified  time,  unless  the  work  be  performed  within  the  time,  and 
strictly  in  accordance  with  the  terms  of  the  agreement.  Sherwin 
et  al  V.  R.  ^  B.  R.  R.  Co.  24  Vt.  847 ;  Barker  et  al.  v.  T.  ^ 
R.  R.  R.  Co.  27  Vt.  766  ;  Mynek  v.  Slason,  19  Vt.  121. 

2.  When  work  has  been  performed  by  one  party  under  a  spe- 
cial contract,  but  not  according  to  the  strict  terms  of  the  contract, 
if  the  other  party  has  derived  a  benefit  therefrom,  the  law  implies 
a  promise  on  the  part  of  the  person  receiving  the  benefit  of  the 
labor,  t.o  pay  what  the  work  is  reasonably  worth  ;  and  this  may 
bo  recovered  in  the  action  of  general  assumpsit.  2  Smith  Lead. 
Gas.  20,  29 ;  2  Parsons  Gout.  528  ;  2  Orecnl.  Ev.  84.  And  es- 
pecially is  this  the  case  where,  from  the  nature  of  the  contract,  it 
is  impossible  to  put  the  parties  in  statu  quo  ;  as,  where  labor  has 
been  performed  upon  land,  and  cannot  be  transferred  to  the  party 
performing  the  same ;  otherwise  the  party  benefited  would  owe 
no  equivalent,  and  the  party  performing  the  labor  would  bo  with- 
out any  remedy.  Bt/er  v.  JoneSj  8  Vt.  206  ;  2  Smith  Lead.  Gas. 
29 ;  Oilman  et  ah.  v.  Hall,  11  Vt.  510 ;  Booth  v.  Tyson,  15  Vt. 
615.  If  the  party  for  whom  the  work  is  performed,  has  adopted 
and  accepted  the  work,  his  consent  is  presumed ;  and  if  he  knew 
the  work  was  g>'ing  on,  and  did  not  dissent,  or  prohibit  it,  his 
assent  is  presumed.  The  rule  is  the  same  though  the  contract  bo 
under  seal.  Barker  et  aU.  v.  T.  ^  R.  R.  R.  Co.,  supra; 
Sherwin  et  al.  v.  R.  ^  B.  R.  R.  Co.,  supra ;  Myrick  v.  /S/a- 
son  et  als.  supra,  per  Redfield,  Judge.  The  defendant  was  a 
sub-contractor,  and  hence  the  road  was  worth  to  him  what  ho  re- 
ceived, or  was  entitled  to  receive,  from  the  town  of  Stratton. 

8.  The  defendant  by  using  the  road  thereby  accepted  it ;  and 
having  accepted  it  himself,  cannot  refuse  to  pay  the  plaintiff,  even 
thougl)  the  town  of  Stratton  had  not  accepted  it,  nor  paid  defend- 
ant for  it. 

4.  The  court  erred  in  allowing  the  one  hundred  dollars  dam- 
ages on  the  two  hundred  rods  of  road  which  was  accepted  by  the 
town ;  first,  because  tho  damage  was  too  remote ;  Sedgw.  Dam. 
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77,  78 ;  secondly,  because  dcfeadant  suffered  no  loss  by  reason 
of  the  road  not  having  been  made  according  to  the  contmct.  lb. 
217,  219,  232.  So  was  the  item  of  damages  for  catting  the  win- 
ter  road,  too  remote. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  objection  interposed  by  tlie  defendant's  counsel, 
that  the  action  should  have  been  covenant  instead  of  assumpsit, 
cannot  prevail.  The  contract  was  not  performed  on  the  part  of 
the  plaintiff  within  the  time  specified  in  the  sealed  instrument 
for  such  performance.  Where  the  time  for  the  performance  of  a 
contract  on  the  part  of  the  plaintiff,  specified  in  a  sealed  instru- 
ment, is  enlarged  by  the  parties  by  parol  agreement,  the  form 
of  remedy  is  assumpsit,  and  not  covenant  or  other  action  count- 
ing upon  the  contract  as  under  seal.  The  referee  finds  that  '^  the 
defendant  did  not  extend  the  time  for  the  plaintiff  to  build  the 
road,  though  he  suffered  him  to  proceed  with  the  work  after  the 
time  specified  in  the  contract ;  urged  him  to  underlet  a  part  of 
the  road  to  others,  which  he  might  have  done;  remonstrated 
against  his  delays,  and  notified  him  he  should  claim  damage  in 
consequence  thereof" ;  and,  among  other  things,  he  finds  that 
tlie  defendant  was  present  on  the  different  occasions  when  the 
selectmen  accepted  certain  portions  of  the  road,  and  made  no 
objection  ;  some  part  of  what  they  so  accepted  having  been  built 
after  the  time  specified  in  the  contract  for  completing  the  road. 
Although  this  does  not  bar  the  defendant  from  his  right  to  insist 
on  a  deduction  from  the  contract  on  account  of  damage  by  delay, 
yet  it  is  a  waiver  of  his  riglit  to  the  technical  objection  to  tho 
plaintiff's  recovering  at  all,  merely  because  he  did  not  completo 
the  whole  road  by  the  time  specified  in  the  written  contract. 
Under  such  circumstances,  assumpsit  is  the  appropriate  remedy. 

It  is  further  objected  on  tho  part  of  the  defense  that  the  action 
was  prematurely  commenced.  The  defendant's  counsel  bases  this 
claim  on  the  clause  of  the  contract  relating  to  the  manner  of 
payment ;  that  is,  the  clause  in  the  contract  in  which  it  is  stated 
that  one  hundred  dollars  is  to  be  paid  on  tho  completion  and 
acceptance  by  the  agents  of  tho  town  of  Stratton,  of  each  100 
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rods  of  road,  and  all  the  balance  on  the  completion,  and  accept- 
ance of  the  whole  road  by  the  agents  of  the  town.  It  is  claimed 
that  the  478  rods  of  the  778  rods  of  the  road,  had  not  been  com- 
pleted at  the  commencement  of  the  suit.  One  hundred  rods  was 
completed  and  accepted  in  the  fall  of  1869,  and  two  hundred 
rods  in  November,  1870.  The  referee  finds  that  the  plaintiff 
built  the  whole  road  in  the  manner  required  by  the  contract,  ex- 
cept the  200  rods  accepted  in  November,  1870,  as  to  which  the 
stumps  and  roots  were  not  sufficiently  removed ;  that  November 
8, 1870,  the  plaintiff  claimed  that  the  remaining  478  rods  of  the 
road  was  completed  according  to  the  contract,  and  took  off  his 
teams,  but  the  selectmen  refused  to  accept  this  part  of  the  road  ; 
and  it  does  not  appear  that  the  plaintiff  did  any  work  on  the 
road  after  the  commencement  of  the  suit. 

The  refusal  of  the  town  to  accept  this  part  of  the  road  after  it 
was  completed  according  to  the  contract,  till  the  defendant  ex- 
pended the  $4t  after  this  suit  was  commenced,  will  not  defeat  the 
plaintiff's  action.  The  contract  between  the  parties  is  very  spe- 
cific as  to  the  manner  in  which  the  road  should  be  built ;  and  the 
first  800  rods  having  been  accepted,  when  the  plaintiff  had  built 
the  last  478  rods  of  the  road  according  to  the  specifications  of  the 
contract,  and  especially  after  he  had  afforded  a  reasonable  time 
for  examination  and  acceptance  of  it,  he  was  entitled  to  his  pay. 
The  plaintiff's  right  to  compensation  for  building  the  road  did 
not  depend  on  the  actual  acceptance  of  the  road  by  the  town  or 
its  agents,  the  party  in  adverse  interest.  If  so,  by  a  wrongful 
refusal  to  accept  it,  the  plaintiff  might  be  defeated  altogether  of 
ever  recovering  any  compensation.  If  his  right  to  an  action  can 
be  postponed*  by  such  wrongful  refusal,  it  could  thereby  be  de- 
feated entirely.    This  objection  to  a  recovery  cannot  prevail. 

As  to  the  amount  the  plaintiff  should  recover,  the  referee  finds 
the  balance  due  the  plaintiff  on  the  basis  of  the  contract  price 
for  the  construction  of  the  road,  eleven  hundred  twenty-eight 
dollars  seventy-seven  cents,  subject  to  the  opinion  of  the  court  as 
to  the  plaintiff's  right  to  maintain  this  action,  and  as  to  the  defend- 
ant's right  to  have  certain  items  of  special  damage  deducted.  It 
is  to  be  inferred  from  the  exception^  froni  the  amoonfe  ^  the 
67 
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jadgment  rendered,  that  the  countj  court  allowed  to  the  defend- 
ant the  item  of  $100  on  account  of  the  defects  in  the  200  rods 
of  road  accepted  in  November,  1870,  and  the  $41  for  work  the  de- 
fendant performed  upon  the  478  rods,  in  order  to  induce  the  select- 
men to  accept  it ;  and  disallowed  the  $52  loss  on  rent  of  house,  and 
the  $23  cost  of  making  the  winter  road  in  the  winter  of  1869-70. 
We  think  the  $52  item  is  left,  upon  the  facts  reported,  too  conjec- 
tural and  remote  to  be  regarded  as  damages  so  far  naturally  or 
necessarily  resulting  from  the  delay  in  the  completion  of  the  road, 
as  to  be  allowed  as  damages.  The  $100  which  the  referee  finds 
it  would  have  required  to  finish  the  two  hundred  rods  of  road 
accepted  in  the  fall  of  1870,  the  defendant  could  not  have  lost 
upon  his  contract  with  the  town,  as  the  town  accepted  that  part 
of  the  road.  But  if  the  referee  had  found  that  this  deficiency  in 
this  part  of  the  road  caused  damage  to  the  defendant  to  that 
amount,  the  defendant  would  be  entitled  to  it.  But  when  the 
referee  simply  finds  on  this  point,  that  it  is  impossible  for  him  to 
compute  the  damage  this  deficiency  caused  to  the  defendant,  or 
how  much  less  the  road  was  worth  for  his  purposes  on  this  ac- 
count, without  saying,  except  by  inference,  that  it  was  any  dam- 
age, this  court  cannot  assume  any  given  sum  as  damage  which  he 
thereby  sustained.  The  $100,  therefore,  must  be  disallowed. 
The  item  of  $23,  the  cost  of  constructing  the  winter  road  by  the 
defendant  in  consequence  of  the  road  not  having  been  completed 
by  the  plaintiff  by  the  time  stipulated,  is  a  proper  item  to  be  al- 
lowed as  damages ;  for  although  the  road  the  plaintiff  contracted 
to  make  was  a  public  highway,  which  the  defendant  had  con- 
tracted with  the  town  to  construct,  yet  it  was  mainly  to  accommo- 
date the  defendant  in  reaching  his  tract  of  timber  lands  in  con- 
nection with  his  business,  which  must  have  been  known  to  the  de- 
fendant, and  hence  this  item  of  damage  is  of  a  character  that 
must  be  regarded  as  in  the  contemplation  of  the  parties  at  the 
time  of  the  execution  of  their  contract.  As  to  the  item  of  $41, 
for  labor  done  by  the  defendant  on  the  478  rods  of  road,  it  is 
conceded  by  the  plaintiff's  counsel  in  argument  that  it  was  prop- 
erly allowed  to  the  defendant  by  the  county  court,  and  therefore 
nothing  need  be  said  in  relation  to  it. 
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The  result  is  that  the  judgment  of  the  county  court  is  reverseS, 
and  judgment  rendered  for  the  plaintiff  for  the  same  amount, 
with  the  exception  that  the  $100  damages  on  the  200  rods  of 
road,  allowed  by  the  county  court,  is  not  allowed  to  the  defend- 
ant ;  and  the  $23,  for  making  the  winter  road,  not  allowed  by 
the  county  court,  is  allowed  to  the  defendant. 


Denslow  M.  Stockwbll  v.  The  Town  op  Dummbbston. 
Towns.    Highway  Surveyor. 

A  hlfffaway  snrTeyor  li  bound  at  aU  Hmu  to  keep  the  highways  In  hit  distriot  in  good 
ftnd  soflioient  repair,  irrespeotiTO  of  the  amonnt  of  the  highway-taz  committed  to  him, 
and  without  the  direction  and  authority  of  the  selectmen;  and  for  aU  necefsary  ex- 
penditures made  by  him  fbr  that  lAirpose,  beyond  the  amount  of  his  taz-bUi,  and  out 
of  means  not  ftirnlehed  by  the  town,  the  town  is  liable. 

The  act  of  1864,  fixing:  the  waxes  of  a  man  at  fifteen  cents  an  hour,  and  the  price  for 
teams,  carriages,  and  tools,  employed  In  repa  ring  ah^xhway,  kt  such  price  ms  the  town 
or  selectmen  shall  establish,  applies  only  to  snob  persons  as  furnish  work  on  the  high- 
way, or  teams,  carriages,  and  tools,  in  payment  of  a  tax  assessed  against  them. 

General  assumpsit.  Trial  by  the  court,  September  term, 
1872,  Barrett,  J.,  presiding. 

In  the  years  1869  and  1870,  the  plaintiff  was  highway  surveyor 
in  district  No.  12  in  the  defendant  town.  In  the  fall  of  1869,  the 
highways  in  said  district  were  badly  damaged  by  the  freshet  of 
that  season,  and  the  plaintiff  expended  in  repairing  said  high- 
ways, immediately  after  the  freshet,  and  by  directi6n  of  the  select- 
men of  the  town,  about  ninety  dollars,  in  addition  to  the  ordinary 
highway-tax ;  with  which  expenditure,  said  highways  "  were  so 
far  put  in  repair  as  to  render  them  usable  by  the  public  to  travel 
over."  There  were  only  three  tax-payers  in  said  district  in  the 
year  1870,  and  the  highway-tax  of  the  district  that  year  was 
about  twelve  dollars.  In  October  and  November  of  that  year, 
the  highways  in  said  district  were  out  of  repair  and  perilous,  and 
the  plaintiff  was  told  by  different  persons  that  unless  he  repaired 
them,  they  would  i»afce  Um  trouble.     Thereupon  the  plaintiff, 


Digitized  by  LjOOQIC 


444  '  WINpg;AM  CJOUKTT, 

Stookwell  V.  DommeivtQn. 

without  informing  any  of  the  selectmen  of  the  condition  of  the 
highways,  or  that  the  highway-tax  was  expended,  employed  labor- 
ers and  repaired  said  highways,  and  therein  paid  out  in  good  faith 
the  several  sums,  and  performed  the  work,  amounting  in  all  to  the 
sum  of  $99,  which  this  suit  was  brought  to  recover  for.  The 
plaintiff  did  no  more  upon  the  roiads  than  was  necessary,  nor  than 
the  town  ought  to  have  done,  to  put  them  in  good  and  sufficient 
repair.  No  extraordinary  occasion  existed  calling  for  said  ex- 
penditure of  money  and  labor,  but  the  expenditure  was  made  by 
the  plaintiff,  as  highway  surveyor,  in  the  ordinary  course  of  re- 
pairing the  highways,  without  the  knowledge  or  direction  of  any 
of  the  selectmen ;  and  there  was  no  evidence  tending  to  prove 
that  any  of  the  selectmen  ever  promised  to  pay  the  plaintiff  there- 
for. Upon  the  foregoing  facts  the  court  rendered  judgment  for 
the  plaintiff  for  the  aforesaid  sum,  and  interest  thereon.  To  the 
ruling  of  the  court  holding  the  town  liable,  but  not  as  to  interest, 
the  defendant  excepted. 

O-eotye  Howe^  for  the  defendant. 

The  powers  and  duties  of  a  highway  surveyor  are  very  clearly 
defined  by  the  statute,  and  the  various  modes  of  raising  the  money 
to  enable  him  to  perform  these  duties,  are  also  particularly  enu- 
merated. His  territorial  limits  are  determined  by  the  selectmen 
of  the  town,  and  it  is  their  duty  annually,  and  previous  to  the 
25th  day  of  May,  to  assess  a  tax  of  twenty-five  cents  on  the 
grand  list,  to  be  paid  in  labor  and  laid  out  in  repairing  highways 
and  bridges.  Gten  Stat.  ch.  25,  §2.  For  the  purpose  of  keeping 
the  highways  in  repair,  the  town  may  vote  a  tax  in  addition  to 
this  assessed  by  the  selectmen.  Ch.  25,  §18.  When  the  sur- 
veyor has  reoeived  his  tax-^ill  and  warrant  from  the  selectmen, 
then  his  duties  begin.  He  is  now  to  superintend  the  expenditure 
of  this  highway-tax — ^to  take  charge  of  and  keep  in  repair  the 
highways  in  his  district  at  all  times.  Ch.  25,  §5.  The  rer 
pairs  mentioned  in  the  sections  referred  to,  are  evidently  thoee 
ordinary  repairs  which  are  annually  necessary,  and  for  which  the 
tax  of  twenty-five  per  cent,  is  regularly  assessed  by  tho  selectmen. 
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Soctian  eighteen  proyides  for  extraordinary  iOccasiooB,  pre* 
scribes  the  particular  duties  of  the  surveyor  on  such  occasions, 
confers  upon  him  extraordinary  powers,  equal  to  the  emergency, 
and  when  the  highway  is  suddenly  destroyed  or  impaired,  so  as  to 
require  immediate  repairs,  or  is  obstructed  in  any  manner,  then  it 
is  that  the  highway  surveyor  mat/  hire  other  laborers  than  taxr 
payers^  or  employ  other  meam^  to  open  or  repair  the  highways  or 
bridges  thus  euddenly  destroyed  or  obstructed.  It  is  only  op 
these  extraordinary  occasions  that  the  highway  surveyor  is  inr 
vested  with  the  extraordinary  powers  mentioned  in  sectioQ  18. 
When  the  plaintiff  in  this  case  had  expended  the  amount  of  money 
provided  for  in  his  tax-bill,  if  the  highways  were  still  out  of  rer 
pair,  it  was  his  duty  to  have  informed  the  selectmen  of  the  facts, 
and  under  sec.  13,  ch.  25,  the  town,  or  the  selectmen,  could  hav9 
furnished  him  with  the  means  necessary  to  complete  the  repairs. 
Section  18  of  the  statute  having  expressly  provided  that  on  any 
extraordinary  occasion  the  surveyor  may  exercise  these  extraorr 
dinary  powers,  prohibits  by  necessary  implication  their  exercise 
on  any  other  occasion.  If  the  taxes  assessed  by  the  selectmen 
were  insufficient  to  complete  the  ordinary  repairs  of  the  high^ 
ways  in  his  district,  it  was  not  competent  for  the  plaintiff  to  sup^ 
ply  the  deficit  in  the  manner  he  did.  Section  13  of  the  statute 
confers  that  authority  upon  the  town,  or  the  selectmen.  The 
plaintiff  in  this  case  not  only  acted  without  authority,  but  directly 
contrary  to  the  statute,  and,  his  conduct  not  having  been  ratified 
by  the  selectmen,  nor  the  town,  he  is  not  entitled  to  recover. 

Qlarke  ^  ffaskins  and  0.  If.  Davenportj  for  the  plaintiff. 

1.  It  is  made  the  duty  of  towns  to  keep  all  highways  and 
bridges  within  their  bounds  in  good  and  sufficient  repair,  at  the 
expense  of  such  towns,  at  all  seasons  of  the  year.  Oen.  Stat, 
ch.  25,  §1. 

2.  It  is  made  the  duty  of  the  highway  surveyor,  not  only  to 
superintend  the  expenditure  of  the  tax  committed  to  him  by  th^ 
selectmen,  but  ^^  to  take  charge  of  and  keep  in  repair  at  all  time§ 
the  highways  in  his  district^'^  and  he  is  further  made  directly  re^ 
sponsible  to  the  town  for  any  damages  which  th^  (owq  may  sufk 
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tain  through  his  fault  or  neglect  in  the  discharge  of  his  duty. 
Gen.  Stat.  ch.  25,  §§5,  6,  7  ;  Newbury  v.  Tenney,  2  Aik.  295  ; 
Dassance  v.  O-ates^  13  Vt.  275.  Upon  a  careful  examination  of 
the  statutes  relating  to  the  repair  of  highways  and  bridges,  it  is 
perfectly  apparent  that  it  was  manifestly  the  intention  of  the  leg- 
islature in  imposing  upon  the  highway  surveyors  the  duty  of 
keeping  in  good  and  sufficient  repair  at  all  timeZy  the  highways 
and  bridges  in  their  respective  districts,  and  in  making  them 
directly  responsible  to  the  town  for  any  damages  the  town  may 
sustain  through  their  neglect  of  that  duty,  to  clothe  them  with 
powers  to  act  in  the  premises,  commensurate  with  the  duties  and 
responsibilities  thus  imposed  upon  them.  Hence  we  insist  that 
the  several  highway  surveyors  are,  during  the  official  term  and  by 
force  of  the  statute,  the  authorized  agents  of  the  town,  for  the 
purpose  of  keeping  in  repair  at  all  times,  and  in  all  seasons  of 
the  year,  the  highways  in  their  respective  districts,  without  refer- 
ence to  whether  the  amount  of  tax  specified  in  the  rate-bill  com- 
mitted to  them  by  the  selectmen,  has  been  expended  or  not. 

3.  The  theory  urged  by  the  defendant's  counsel,  that  the 
selectmen  have  any  exclusive  power  or  control  over  the  repair  of 
highways,  is  a  mistaken  one.  They  have  a  "  general  supervision 
of  the  concerns  of  the  town,  and  shall  cause  all  duties  required 
by  law  of  towns,  and  not  committed  to  the  care  of  any  particular 
officer,  to  be  duly  performed  and  executed."  Gen.  Stat.  ch.  15, 
§45 ;  Middlebury  et  ah.  v.  Rood^  7  Vt.  125 ;  Hollister  v.  Pauh 
lety  43  Vt.  425.  The  duty  of  keeping  the  highways  in  district 
No.  12,  in  Dummerston,  in  good  and  sufficient  repair  dui'ing  the 
year  1870,  was  committed  to  the  plain tiflF.  The  power  of  the 
selectmen  to  supervise  him  in  the  discharge  of  the  duty  thus  com- 
mitted, was  no  more  extensive  than  their  power  to  supervise  the 
listers,  constables,  grand  jurors,  or  any  other  of  their  town  offi- 
cers in  the  discharge  of  their  especial  duties  as  pointed  out  by 
statute.  The  statute  makes  it  the  duty  of  the  selectmen  to  divide 
their  towns  into  convenient  highway  districts,  to  nominate  sur- 
veyors, to  make  out  and  deliver  to  the  surveyors  proper  rate-bills 
for  highway  taxes,  and  to  furnish  them  with  blank  books  in  which 
to  keep  their  accounts.    But  the  statute  nowhere  empowers  the 
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Belectmon  to  direct  the  surveyor  when,  where,  or  how  he  shall 
discharge  his  duty.  Such  directions,  and  all  such  instruction  as 
the  surveyor  may  require  in  the  discharge  of  his  duties,  are  pre- 
scribed by  law,  and  may  be  found  within  the  statute.  The  high- 
way surveyor,  therefore,  is  as  potential  within  his  sphere,  as  the 
selectmen  are  within  theirs. 

4.  It  was  urged  by  the  defendant's  counsel  in  the  court  below, 
that  it  was  only  competent  for  a  surveyor,  "  on  an  extraordinary 
occasion,"  to  employ  other  means  than  his  rate-bill  to  open  and 
repair  highways  in  his  district,  and  sections  18  to  21  inclusive, 
ch.  25,  of  the  Gen.  Stat ,  were  cited  as  authority.  We  do  not 
so  construe  those  sections.  We  contend  that  their  purpose  is  not 
to  limit  or  abridge  the  powers  of  the  surveyor  in  ordinary  cases, 
but  to  so  enlarge  them  by  giving  him  authority  in  emergencies  to 
draft  into  service  any  inhabitant  of  the  district,  whether  owing  a 
tax  or  not,  that  he  may  effectually  discharge  the  duty  which  the 
town,  through  him,  owes  to  the  public,  of  keeping  its  highways  in 
"  good  and  sufficient  repair,"  and  at  the  same  time  to  relieve  him- 
self from  the  additional  consequences  of  his  neglect  in  such  case, 
as  is  provided  in  said  section  20.     Dassance  v.  GFates,  13  Yt.  275. 

5.  We  have  thus  far  discussed  the  principles  involved  in  this 
case,  without  reference  to  judicial  decisions.  We  are  not  aware 
that  there  is  any  decided  case  in  Vermont  that  stands  in  the  way 
of  the  plaintiff's  right  of  recovery.  In  a  case  not  entirely  dis- 
similar to  the  one  at  bar,  decided  several  years  ago,  the  learned 
judge  in  delivering  the  opinion  of  the  court,  said  :  "  It  may,  per- 
haps, well  be  questioned,  whether  the  surveyor,  in  consequence 
of  the  duty  thus  imposed  upon  him,  and  his  responsibility  to  the 
town  for  all  damages  that  may  be  sustained  by  reason  of  his  neg- 
lect, has  not  the  power  to  repair  the  road  at  the  expense  of  the 
town,  when  the  tax  committed  to  him  is  insufficient  to  make  the 
ordinary  repairs."  Gassett  v.  Andover^  21  Vt.  342,  350.  The 
doctrine  as  thus  laid  down  has  since  been  fully  recognized  in  a 
case  more  in  point,  and  is,  we  believe,  the  established  rule  of  law 
in  this  state  at  the  present  time.  Lamphire  v.  Windsor j  27 
Vt.  644. 
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The  opinion  of  the  court  was  delivered  by 

Pecs,  J.  The  statute  requires  that  "  all  highways  and  bridges 
within  the  bounds  of -any  town,  shall  be  kept  in  good  and  suffi- 
cient repair,  at  the  expense  of  such  town,  at  all  seasons  of  tho 
year."  For  this  purpose,  in  addition  to  the  twenty-five  per  cent, 
which  the  statute  requires  the  selectmen  to  assess  upon  the  grand 
list  of  the  town,  provision  is  made  by  statute  for  the  raisiog  of 
money  by  the  town  by  vote  at  their  annual  March  meeting,  or  at 
any  special  meeting  warned  for  that  purpose,  to  the  extent  that 
shall  be  necessary  for  the  performance  of  this  duty  by  the  town. 
To  enforce  this  duty,  and  to  indemnify  the  public  against  the  con- 
sequences of  a  neglect  of  its  performance,  it  is  provided  that  if 
any  special  damage  shall  happen  to  any  person,  his  team^  car- 
riage, or  other  property,  by  means  of  the  insufficiency  or  want  of 
repairs  of  any  highway  or  bridge  in  any  town,  which  such  town 
is  liable  to  keep  in  repair,  he  shall  have  an  action  to  recover  the 
same  against  the  town.  Such  is  the  duty  and  liability  of  the 
town  to  the  public.  As  to  the  agencies  or  instrumentalities 
.through  which  this  duty  is  to  be  performed,  in  addition  to  the 
provision  for  the  election  of  highway  surveyors  by  the  town,  and 
for  the  division  of  the  town  by  the  selectmen  into  highway  dis- 
tricts convenient  for  repairing  highways,  and  for  the  making  out 
and  delivery  of  a  tax-bill  to  each  surveyor,  containing  the  amount 
of  tax  set  or  assigned  to  his  district,  it  is  provided  that  "  it  shall 
be  the  duty  of  each  surveyor  of  highways  to  superintend  the  ex- 
penditure of  the  tax,  and  to  take  charge  of,  and  keep  in  repair 
at  all  times,  the  highways  in  his  district;  and  he  shall  be  re- 
sponsible to  the  town  for  any  damages  which  may  be  sustained  by 
the  town  through  his  fault  or  neglect  in  the  discharge  of  his 
duty."  The  claim  on  the  part  of  the  defense  is,  that  this  pro- 
vision as  to  the  duty  and  liability  of  the  highway  surveyor,  does 
not  require  him  to  do  more  than  faithfully  to  expend  the  amount 
of  taxes  in  his  tax-bill,  in  the  repair  of  the  highways,  or  authorize 
him  to  do  morQ  at  the  expense  of  the  town,  at  least  without  the 
direction  of  the  selectmen.  But  this  language  of  the  statute, 
imposing  the  duty  upon  the  highway  surveyor  ^^  to  superintend 
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the  expenditure  of  the  tax,  and  to  take  charge  ofj  and  keep  in 
repair  at  all  timeiy  the  highways  in  his  district^^  is  too  explicit, 
comprehensiye,  and  nnqaalified,  to  limit  his  duty  by  the  amount 
of  the  tax-bill  put  into  his  hands,  or  to  make  the  performance 
of  it  dependent  on  the  will  of  the  selectmen.  Whatever  duty 
rested  upon  the  selectmen  in  the  matter,  if  any,  was  not  in  dim- 
inution of  the  duty  of  the  plaintiff,  but  in  aid  of  its  performance. 
The  plaintiff,  in  the  expenditure  of  the  money  and  performance 
of  the  labor  for  which  he  claims  to  recover,  did  no  more  than 
his  official  duty  required,  and  had  he  done  less,  ho  would  have 
been  guilty  of  official  neglect.  As  highways  are  to  be  "  kept  in 
good  and  sufficient  repair  ai  the  expense  of  such  town  at  all  sea- 
sons of  the  year,"  and  as  the  plaintiff,  as  the  proper  officer  of  the 
town  for  that  purpose,  has  necessarily,  without  means  furnished 
him  by  the  town,  performed  so  much  of  that  duty  as  the  statute 
required  of  him,  he  has  done  it  on  the  credit  of  the  town,  and  is 
entitled  to  recover  for  it  in  this  action.  It  is  difficult  to  perceive 
how  the  statute  can  bear  any  other  construction.  It  is  insisted 
on  the  part  of  the  defense,  that  the  power  of  the  highway  sur- 
veyor to  expend  more  than  the  tax-bill  put  into  his  hands,  is  lim- 
ited to  the  extraordinary  occasions  of  sudden  injury  to  a  bridge 
or  highway,  mentioned  in  ch.  25,  §  18.  But  it  is  obvious  that 
section  "was  not  intended  as  a  limitation  or  restriction  of  the  duty 
and  power  in  question  to  such  extraordinary  occasion  when  a 
bridge  or  highway  should  be  suddenly  destroyed  or  impaired,  but 
only  to  speed  the  reparation  of  the  bridge  or  highway  in  such 
case ;  as  is  evident  from  the  fact  that  it  imposes  a  penalty  in  such 
case  of  sudden  injury,  on  the  highway  surveyor  for  neglect  to 
proceed  within  twelve  hours  after  application  to  him ;  and  on  the 
inhabitants  of  the  district  in  the  tax-bill,  for  neglect  to  turn  out 
and  assist  on  six  hours  notice  from  the  highway  surveyor,  whether 
any  tax  is  due  from  them  or  not.  The  act  of  1797  (Slade's 
Gomp.  Stat.  427,  compiled  in  1824)  contains  substantially  the  same 
provisions  as  to  thb  duties,  powers,  and  liabiltiies  of  highway  sur- 
veyors, as  the  present  statute,  except  the  words,  ^^and  to  take 
charge  of^  and  keep  in  repair  at  all  tii(j%es^  the  highways  in  his 
district.*^  This  provision  first  appears  in  any  compilation  or  ool- 
68 
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lation  of  the  statutes,  in  the  Bev.  Stat,  of  1839.  I  have  not 
examined  the  pamphlet  laws  to  see  whether  it  was  enacted  in  the 
meantime;  but  whenever  it  was  enacted,  it  was  obviously  in- 
serted as  a  clear  and  explicit  imposition  of  duty  upon  highway 
surveyors  to  keep  the  highways  in  their  respective  districts  in 
repair,  irrespective  of  the  amount  of  taxes  put  into  their  hands 
for  that  purpose. 

It  is  insisted  that  if  the  town  is  liable,  the  plaintiff  is  limited 
to  the  rate  of  compensation  fixed  by  the  statute.  But  the  pro- 
vision of  the  act  of  1864,  fixing  the  wages  of  a  man  at  fifteen 
cents  per  hour,  and  the  price  for  teams^  carriages,  and  tools  em- 
ployed in  making  rapairs,  at  such  price  as  the  town  at  their 
annual  meeting,  or  the  selectmen,  shall  establish,  applies  only  to 
each  person  who  shall  furnish  work  on  the  highway,  or  teams, 
carriages,  or  tools,  "  in  payment  of  his  highway  tax  assessed  by 
the  selectmen."  It  is  not  stated  that  any  such  question  was 
raised  in  the  county  court,  nor  that  the  plaintiff's  charges  exceed 
the  statute  rate.  Nor  can  it  be  with  reasonable  certainty  in- 
-  ferred  from  the  items  of  the  account  as  charged.  But  assuming 
this  sufficiently  appears,  the  statute  does  not  apply  to  the  claim. 

Judgment  affirmed. 


TsB  Town  ot  Wabdbboro  tr.  The  Towns  of  Whitxngham  anb 

Dover. 

[In  Ohanoebt.] 

Jurisdiction  of  Chancery  to  impeach  proceedings  at  Law  for 

Irregularity. 

It  Is  a  general  principle  of  equity  Jnilspmdenoe,  that  a  court  of  .chancery  will  not  enter- 
tain a  bill  to  Impeach  a  Jadgnient  at  law,  fbr  mere  irregalarity  in  the  proceedings,  bat 
leave  such  questions  arising  in  legal  prooeedings,  to  the  exolusive  jurisdioUon  of  oonrti 
of  law. 

Neither  will  a  court  of  ohanoery  entertain  a  blU  to  try  the  troth' of  an  officer's  retain 
by  parol  testimony  (  nor  to  grant  relief  upon  IklsUying  the  record  of  the  doings  of  » 
sworn  officer  in  a  proceeding  at  law. 
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Appeal  from  the  court  of  chancery.  The  bill  alleged  that  on 
the  80th  of  September,  1862,  a  court  of  examination  was  held  by 
William  H.  Jones  and  Laban  Junes,  justices  of  the  peace,  at 
Dover,  in  said  county,  upon  a  complaint  of  Elliott  Harris,  over- 
seer of  the  poor  of  said  town  of  Dover,  against  one  Joseph 
Converse,  charging  that  said  Converse  had  come  to  reside  in 
said  Dover,  and  had  not  gained  a  legal  settlement  therein,  and 
that  he  was  likely  to  become  chargeable  to  said  Dover  as  a  pau- 
per ;  that  said  justices,  after  hearing  upon  said  complaint,  ad- 
judged that  said  Converse  had  come  to  reside  in  said  Dover, 
that  be  had  not  a  legal  settlement  therein,  and  that  he  was  likely 
to  become  chargeable  thereto,  and  that  his  legal  settlement  was 
in  the  town  of  Wardsboro,  and  thereupon  made  an  order  of  re- 
moval, directing  the  said  Converse  to  remove,  with  his  family 
•  and  effects,  to  said  Wardsboro,  on  or  before  the  15th  day  of  Oc- 
tober then  next,  and  if  he  should  not  comply  with  said  ord^r, 
that  he  be  removed,  with  his  family  and  effects,  to  said  Wards- 
boro ;  that  said  justices  then  and  there  made  and  certified  a  copy 
of  the  record  of  said  order  of  removal,  and  appended  thereto  a  • 
notice,  directed  to  any  sheriff  or  constable  in  the  state,  command- 
ing him  to  notify  the  overseer  of  the  poor  of  said  town  of  Wards- 
boro that  said  Converse  was  ordered  to  remove  to  said  Wards- 
boro, as  above  set  forth  in  said  order  of  removal ;  that  said 
certified  copy  of  said  order,  with  the  notice  appended  thereto, 
was  placed  in  the  hands  of  D.  A.  Yeaw,  a  deputy  sheriff,  to 
serve  and  return,  and  that  said  Yeaw  did,  by  the  procurement 
of  said  Dover,  make  and  endorse  a  return  thereon  that  he  served 
the  same  on  Josiah  O.  Higgins,  overseer  of  the  poor  of  the  town 
of  Wardsboro,  by  leaving  a  true  and  attested  copy  thereof  at  his 
house,  in  the  hands  of  Wales  Willard,  he  being  a  person  of  suffi- 
cient discretion  with  whom  to  leave  the  same ;  that  no  copy  of 
said  order  of  removal  or  notice  was  ever  delivered  to  said  Hig- 
gins, who  was  then  the  overseer  of  the  poor  of  said  Wardsboro, 
or  left  at  his  dwelling-house ;  that  the  said  Willard  was  not  au- 
thorized by  the  said  Higgins,  overseer  as  aforesaid,  nor  by  said 
town  of  Wardsboro,  to  receive  said  copy  for  him,  or  for  said 
town ;  that  if  such  Qopj  was  left  by  said  Yeaw  with  said  Wales 
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Willard,  it  was  never  delivered  to  said  Higgins,  nor  to  said  town, 
and  neither  said  Higgins  nor  said  town  of  Wardsboro  was  ever 
notified  of  said  order  of  removal  in  any  manner,  and  had  no 
knowledge  of  the  same,  and  that  they  were  wholly  deprived  of 
their  day  in  court ;  that  said  Converse  did  not,  at  the  time  of 
making  said  order  of  removal,  have  his  legal  settlement  in  Wards- 
boro, and  has  not  since  gained  a  legal  settlement  therein  in  any 
other  manner  than  by  said  judgment  and  order  of  removal,  and 
that  he  was  never  removed  pursuant  to  said  order ;  that  on  or 
about  the  18th  day  of  February,  1871,  said  Converse,  with  his 
wife  and  effects,  was  removed  from  Whitingham  to  said  Wards- 
boro, by  order  of  a  court  of  examination,  held  at  Whitingham,  in 
said  county,  on  the  7th  day  of  February,  1871 ;  that  said  town 
of  Wardsboro  appealed  from  said  order  of  removal  to  the  then 
next  term  of  the  Windham  county  court,  and  that  said  ca^use  is 
now  pending ;  that  the  orator  has  reason  to  fear,  and  does  fear, 
that  it  may  be  estopped  by  the  order  and  judgment  first  afore- 
said, from  showing  that  said  Converse  has  not  a  legal  settlement 
in  said  Wardsboro,  and  that  said  Whitingham  insists  *that  said 
judgment  and  order  of  removal  are  binding  upon  said  Wards- 
boro. Prayer,  that  said  judgment  be  vacated  and  held  for 
naught,  and  for  farther  relief. 

The  answer  of  the  town  of  Whitingham  admitted  all  the  alle- 
gations of  the  bill  as  to  the  order  of  removal  made  by  the  town 
of  Dover,  and  admitted  the  service  of  the  order  and  notice  ac- 
cording to  the  return  of  said  Yeaw  thereon  indorsed,  which  was 
as  follows : 

"  State  op  Vermont,  )  At  Wardsboro,  on  the  17th  day  of  Oo- 
Windham  County,  ss.  )  tober,  A.  D.  1862,  I  served  this  order 
of  removal  and  citation  on  Josiah  Higgins,  the  overseer  of  the 
poor  of  the  town  of  Wardsboro,  by  leaving  a  true  and  attested 
copy  of  this  order  of  removal  and  citation  at  his  hou^e,  in  the 
hands  of  Wales  Willard,  he  being  a  person  of  suitable  discretion 
with  whom  to  leave  the  same. 

Attest,  D.  W.  Yeaw,  Deputy  Sheriff." 

Denied  that  no  copy  of  said  order  and  notice  was  ever  deliv- 
ered to  the  said  Higgins,  or  left  at  his  dwelling-house  and  usual 
place  of  abode  for  him,  and  averred  that  said  Yeaw  did  in  fact 
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leave  a  true  and  attested  copy  of  said  order  and  notice  at  the 
house  of  the  usual  abode  of  the  said  Higgins,  in  the  hands  of  the 
said  Willard,  a  person  of  sufficient  discretion  then  resident  therein 
Alleged  that  the  town  had  no.  knowledge  as  to  whether  said  Wil- 
lard  delivered  said  copy  to  the  said  Higgins,  or  not,  and  insisted 
that,  whether  he  did  or  not,  it  was  immaterial  to  said  town,  be- 
eause,  if  said  order  and  notice  were  properly  served  upon  said 
Higgins  within  thirty  days  from  the  time  of  making  said  order, 
in  the  manner  that  writs  of  summons  were  by  law  required  to  bo 
served,  and  no  appeal  was  taken  from  said  order  by  the  orator, 
the  settlement  of  said  Converse  was  thereby  fixed  and  established 
in  said  town  of  Wardsboro.  Denied  that  the  orator  had  been 
deprived  of  its  day  in  court,  or  that  it  had  been  deprived  of  any 
right  to  appeal  from  said  order,  and  alleged  that  said  Higgins 
had  no  intention  of  taking  an  appeal  therefrom,  and  that  the  or- 
ator from  the  time  of  the  making  of  said  order,  thenceforth,  for 
many  years,  and  until  the  time  of  the  making  of  said  order  by  the 
town  of  Whitingham,  as  stated  in  said  bill,  continued  to  act  upon 
the  supposition  that  the  legal  settlement  of  the  said  Converse  was 
in  the  town  of  Wardsboro,  and  that  in  at  least  one  instance  the 
orator  had  voluntarily,  upon  demand  made,  reimbursed  the  town 
of  Whitingham  for  expenses  incurred  in  the  support  of  one  of  the 
minor  children  of  the  said  Converse,  who  became  chargeable  to 
said 'town  as  a  transient  pauper.  Admitted  the  order  of  removal 
made  by  said  Whitingham,  as  stated  in  the  bill ;  that  the  orator 
appealed  from  the  same,  and  that  the  case  was  still  pending ;  and 
that  said  town  did  insist  that  said  first  named  order  of  removal 
was  valid  and  binding  upon  the  orator ;  and  alleged  that  said 
order,  as  well  as  the  aforesaid  action  of  the  orator  in  regard  to 
the  support  of  the  minor  child  of  the  said  Converse,  was  relied 
upon  by  the  justices  making  said  order  of  removal  from  the  town 
of  Whitingham,  as  evidence  conclusively  fixing  the  settlement 
of  the  said  Converse  in  the  town  of  Wardsboro.  Averred  that 
the  subject-matter  of  the  judgment  of  the  said  justices  making 
said  first  named  order  of  removal,  was  within  the  jurisdiction 
of  said  justices,  and  that  their  judgment  was  only  subject  to  re- 
vision on  appeal  to  the  county  court  within  and  for  the  county 
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of  Windham,  and  could  not  in  anj  way  or  manner  be  examined, 
annulled,  or  reversed,  hy  the  court  of  chancery.  Insisted  that 
the  orator's  bill  showed  no  cause  for  discovery  or  relief,  and  no 
sufficient  reason,  cause,  or  omission,  for  the  intervention  of  the 
court  of  chancery  ;  prayed  for  the  same  advantage  as  if  a  demur- 
rer had  been  filed  to  the  bill ;  and  insisted  that  said  first  named 
order  of  removal,  and  the '  proceedings  and  adjudication  of  the 
justices  making  the  same,  conclusively  fixed  and  determined  the 
last  legal  settlement  of  the  said  Converse,  and  of  his  wife  and 
minor  children,  and  that  the  same  were  not  subject  to  revision  by 
the  court  of  chancery  ;  and  that,  if  by  reason  of  any  informality 
in  the  said  proceedings  they  were  not  conclusive  upon  the  orator, 
and  did  not  fix  the  last  legal  settlement  of  the  said  Converse, 
his  wife  and  minor  children,  the  orator  had  a  full  and  complete 
remedy  at  law ;  and  that  in  no  event  had  the  orator  a  right  to 
resort  to  a  court  of  equity. 

The  answer  of  the  town  of  Dover  admitted  all  the  allegations 
of  the  bill  as  to  the  order  of  removal  made  by  said  town,  and 
also  admitted  the  service  of  said  order  and  notice  by  the  said 
Yeaw,  and  set  out  the  return  thereon,  and  denied  that  said  return 
was  made  by  the  procurement  of  said  town  of  Dover,  or  of  any 
of  its  officers  and  agents,  but  insisted  that  the  only  part  said  town 
had  in  making  said  return,  or  in  procuring  it  to  be  made,  was 
the  mere  act  of  some  citizen  of  said  town,  who  put  said  order 
and  notice  into  the  hands  of  the  said  Yeaw,  a  legal  deputy  sheriff, 
to  serve  and  return  according  to  law.  Alleged  that  said  town 
was  ignorant  of  all  and  every  the  other  matters  alleged  in  said 
bill,  and  insisted  that  it  was  a  stranger  to  the  controversy  between 
the  orator  and  said  Whitingham,  and  improperly  made  a  party 
to  said  bill,  and  submitted  that  all  and  every  the  matters  in  said 
bill  mentioned  and  complained  of,  were  matters  cognizable  at  law, 
and  in  respect  to  which  the  orator  was  not  entitled  to  relief  in  a 
court  of  equity ;  and  prayed  the  same  relief  as  if  a  demurrer  to 
the  bill  had  been  filed.  The  answers  were  traversed,  and  tes- 
timony taken.  The  court,  at  the  September  term,  1872,  dismissed 
the  bill,  pro  forma;  from  which  decree  the  orator  appealed. 
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J*.  (?.  Eddy  and  A.  Stoddard^  for  the  orator. 
By  the  statute  in  force  in  1862,  the  time  this  order  was  made, 
when  the  pauper  was  not  removed,  a  notice  of  the  order  of  re- 
moval might  be  served  upon  the  town  to  which  the  pauper  was 
ordered  to  be  removed,  either  by  leaving  a  copy  of  the  order,  certi- 
fied by  the  justices  making  the  same,  with  the  overseer  of  the 
poor  of  such  town,  or  the  justices  might  make  and  certify  copies 
of  such  order,  and  append  thereto  a  notice  of  the  same,  which 
was  served  in  the  same  manner  that  writs  of  summons  are  re- 
quired to  be  served.  Comp.  Stat.  ch.  18,  §§  11, 12, 13, 14, 15. 
If  notice  had  been  served  by  the  justices,  or  some  private  citizen, 
by  simply  leaving  a  copy  of  the  order  of  removal  with  the  over- 
seer, the  record  would  not  show  any  service ;  still,  the  service 
would  be  legal.  The  same  would  be  true  had  the  pauper  been 
actually  removed  by  the  ofiScer,  and  no  return  of  his  doings  been 
made.  It  is  true  that  in  this  case  the  records  show  an  attempt 
by  an  officer  to  serve  the  order  in  the  same  manner  that  writs  of 
summons  are  required  to  be  served;  still,  it  might  have  been 
served  in  the  mode  pointed  out  by  the  statute,  and  hence  the  rec- 
ords show  a  valid  judgment  against  Wardsboro. 

After  a  lapse  of  time— twenty  years — ^the  law  presumes  that 
all  persons  concerned  had  due  notice  of  the  proceedings.  1 
Greenl.  £v.  25  ;  Brown  v.  Woody  17  Mass.  68. 

The  case  shows  that  no  notice  was  ever  given  to  Wardsboro  of 
the  order  of  removal,  except  in  the  manner  mentioned  in  the 
officer's  return  who  attempted  to  serve  it,  which  was  manifestly 
bad.  StoM  V.  Stavevy  5  7t.  549 ;  Barnet  v.  Concord^  4  Vt.  664 ; 
Barre  v.  MorrUtawn,  4  Tt.  674.  Although  perhaps  not  void, 
but  only  avoidable.    Newton  v.  Adam%  et  al,  4  Vt.  437. 

The  officer  acted  at  the  request  and  solicitation  of  the  town 
of  Dover,  and  hence  what  he  did  is  supposed  to  have  been  done 
by  the  town  through  him. 

Chancery  will  relieve  against  a  judgment  obtained  by  fraud, 
imposition,  or  misconduct  of  the  opposite  party,  or  when  obtained 
by  accident  or  mistake,  and  the  party  has  been  deprived  of  his 
day  in  court.  1  Mad.  Gh.  Pract.  298  ;  8  Dan.  Gh.  Pract.  1843  ; 
2  Story  Eq.  Jur.  217,  §§  86,  87 ;  1  Johns.  Gh.  402 ;  1  Bouv. 
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Law  Diet.  220  ;    County  of  JEssex  v.  Berry j  2  Vt  161 ;  Emer$an 
V.  Udall,  18  Vt.  477  ;  2  Swift  Dig.  42. 

An  action  against  the  ofiScer  for  a  false  or  illegal  and  irregolar 
return  and  service,  is  wholly  inadequate. 

Chas.  N.  Davenport  and  E.  JV.  Eixy  for  Whitingbam. 

The  prayer  of  the  bill  should  not  be  granted.  The  statute  has 
conferred  jurisdiction  upon  two  justices  to  determine  originally 
the  settlements  of  paupers.  Their  judgments  have  the  saine  au- 
thority, and  bind  the  parties  to  the  same  extent,  as  those  of  su- 
perior tribunals.  In  addition  to  its  force  as  a  judgment  inter  post- 
tes,  so  far  as  other  towns  are  concerned,  it  has.  the  e£fect  of  a 
proceeding  in  rem.  These  judgments  are  only  subject  to  revision 
upon  appeal.  It  is  not  the  province  of  a  court  of  equity  to  re- 
vise or  reform  the  judgments  of  courts  of  law.  It  has  jurisdic- 
tion to  prevent  a  party  from  using  a  judgment  which  he  has 
fraudulently  obtained  in  furtherance  of  a  legal  wrong.  In  the 
case  at  bar,  it  is  not  claimed  that  the  defendant  has  been  guilty 
of  any  fraud.  Stowe  v.  Brookfield,  26  Vt.  624  ;  Farr  v.  Laddj 
87  Vt.  156 ;  Eastman  et  al.  v.  Waterman,  26  Vt.  494  ;  Shedd 
et  al.  V.  The  Bank  of  Brattleboro,  82  Vt.  709;  I!mer$on  v. 
Vdall,  18  Vt.  477  ;  Fletcher  v.  Warreuj  18  Vt.  45;  Warner  v. 
Conant,  24  Vt.  851. 

It  is  well  settled  that  the  omission  to  take  an  appeal  and  prose- 
cute to  effect,  by  a  town  to  which  a  pauper  is  ordered  to  remove, 
conclusively  fixes  the  settlement  of  the  pauper  in  such  town. 
Manchester  v.  Dorset,  8  Vt.  870 ;  Barre  v.  Morristown,  4  Vt 
574 ;  Rupert  v.  Sandgate,  10  Vt.  278 ;  Charleston  v.  Lunen- 
hurg,  23  Vt.  625 ;  SUme  v.  Brookfidd,  eupra ;  Chester  t. 
Wheelock,  23  Vt.  554 ;  Sale  v.  Turner ,  29  Vt.  860 ;  Pouitn^ 
V.  Sandgate,  85  Vt.  146. 

This  conclusive  effect  of  a  judgment  unappealed  from,  cannot 
of  course  exist,  unless  the  town  to  be  affected  thereby  had  notice, 
BO  that  an  appeal  could  have  been  taken.  Fairfield  v.  St.  Albane^ 
Brayt.  176 ;  Beading  v.  Rockingham,  2  Aik.  272 ;  Bamet  t. 
Concord,  4  Vt.  564,  570;  Marshfield  v.  Calaie,  16  Vt.  698; 
Hast  Eaven  v.  Derby,  88  Vt.  268. 
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Bat  whether  notice  of  the  order  was  given  or  not,  must  bo  de- 
termined by  the  return  of  sheriflF  Yeaw.  His  return  is  conclu- 
sive as  to  the  parties  to  the  process,  and  all  claiming  under  ihem. 
If  the  return  is  false,  the  orator's  remedy  is  against  the  officer; 
Hawk%  V.  Baldwin,  Brayt.  86  ;  Hathaway  v.  Fhelp$,  2  Aik.  84  ; 
StwensY.  BroumjS  Vt.  420 ;  Swift  y.  Cobb  et  al.  10  Vt.  282; 
Barrett  v.  Copeland,  18  Vt.  67  ;  Whit€  River  Bank  v.  Downer 
et  ah.  29  Vt.  332,  338 ;  Charleston  v.  Lunenburg,  23  Vt.  626 ; 
PouUney  v.  Sandgate,  supra  ;  East  Haven  v.  Derby,  supra. 

The  case  at  bar  can  be  correctly  summed  up  in  a  sin&^le  prop- 
osition. If  sheriff  Yeaw's  return  is  insufficient  to  show  notice 
to  Wardsboro,  then  the  remedy  at  law  is  perfect.  If  it  is  suffi- 
cient, then  the  settlement  of  Converse  is  conclusively  established. 
In  either  view,  there  is  no  occasion  for  a  court  of  equity  to  inter- 
fere, and  the  bill  should  be  dismissed.  Emerson  v.  IJdall,  13  Vt. 
477 ;   Shedd  et  al.  v.  The  Bank  of  Brattleboro,  supra. 

In  our  view,  the  evidence  filed  by  the  parties,  other  than  the 
copy  of  the  record,  is  not  admissible.  We  do  not  understand 
that  any  part  of  the  record  is  subject  to  contradiction  or  explana- 
tion by  parol.  If,  however,  this  is  an  open  question,  we  insist 
that  the  evidence  as  a  whole,  including  the  conduct  of  Knights 
with  reference  to  the  son  of  Joseph  Converse,  shows  notice  in  fact 
of  this  order. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  In  this  case  we  find  no  fraud  on  the  part  of  any 
of  the  actors  in  the  matter  of  procuring  and  making  the  order 
of  removal  from  Dover  to  Wardsboro,  and  the  service  of  the  or- 
der and  notice  upon  Wardsboro  in  1862,  nor  any  intentional 
wrong  in  the  proceedings.  Nor  is  fraud  alleged  in  the  bill. 
Tiierefore,  there  can  be  no  pretense  to  a  right  to  relief  upon  the 
ground  of  fraud,  if  relief  could  be  granted  in  equity  in  a  case 
of  this  kind  upon  the  ground  of  fraud  alleged  and  proved.  The 
orator  claims  that  that  order  of  removal  be  vacated  and  held  for 
naught,  for  the  reason  that  upon  the  face  of  the  record  the  offi- 
cer's return  of  service  of  the  order  of  removal  upon  the  overseer 
of  Wardsboro,  is  insufficient  to  render  the  proceedings  valid; 
59 
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and  also  that  if  the  return  is  sufficient  on  the  face  of  it,  it  is  un- 
true in  fact. 

As  to  the  first  of  these  grounds,  if  the  record  does  not  show 
such  notice  to  Wardsboro  as  is  necessary  to  give  validity  to  the 
order  of  removc^l  against  the  orator,  then  the  orator's  remedy  is 
plain  and  perfect  at  law,  and  aid  from  this  court  is  not  necessary 
or  proper.  On  the  other  hand,  if  the  record  shows  such  legal 
notice  as  renders  the  order  binding  on  the  or&tor,  it  is  equally 
binding  as  it  stands,  in  this  court  as  in  a  court  of  law.  Upon 
the  other  of  these  grounds  of  relief,  this  court  is  asked  to  try 
the  truth  of  the  officer's  return  upon  parol  testimony,  and  grant 
relief  upon  falsifying  the  record  of  the  doings  of  a  sworn  officer 
in  a  proceeding  at  law.  Whether  the  case  is  viewed  as  a  defect- 
ive record,  or  as  an  alleged  false  return,  it  is,  in  either  aspect, 
but  an  alleged  irregularity  in  that  proceeding.  It  is  a  general 
principle  of  equity  jurisprudence,  that  a  court  of  chancery  will 
not  entertain  a  bill  to  impeach  a  judgment  at  law  for  mere  irreg- 
ularity in  the  proceedings,  but  leave  such  questions  arising  in 
legal  proceedings  to  the  exclusive  jurisdiction  of  courts  of  law. 
The  question  in  this  case  is  at  least  very  analogous  to  questions 
to  which  this  principle  has  been  applied.  A  practice  allowing 
judgments  at  law  and  legal  proceedings  to  be  overturned  in  a 
court  of  equity  by  falsifying  the  returns  of  sworn  officers  by  tes- 
timony of  witnesses,  years  after  the  transaction,  would  be  of  dan- 
gerous tendency,  and  do  more  mischief  and  injustice  than  it 
would  prevent. 

Decree  of  the  court  of  chancery  dismissing  the  bill,  affirmed, 
and  the  cause  remanded  for  decree  accordingly. 
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The  Town  of  Windham  v.  The  Town  op  Chester. 

Order  of  Rp.movaL     Motion  to  Quash.     Officer^s  Return. 

The  eomplafnt  for  an  order  of  remoral  was  against  C,  late  of  O.,  and  W.  and  her  ohtl- 
dren,  late  of  the  defendant  town.  The  order  appealed  IVom  was  onlj  for  the  removal 
of  W.»  with  her  fttmlly  and  eflbots»  and  C.  was  not  named  therein.  ATcW,  that  the  Join- 
der of  C.  In  the  complaint,  was  no  oanse  for  quashing  said  order. 

An  order  of  removal  of  a  pauper,  "her  fomlly  and  efTeots/'  is  sufficient.  The  order  need 
not  set  forth  the  names  of  the  different  persons  oonstituting  the  pauper's  fhmlly,  any 
more  than  it  need  particularise  the  different  articles  of  the  pauper's  effects. 

An  officer's  return  in  pauper  proceedings,  is,  at  least,  prima  fadt  evidence,  as  between  the 
parties,  of  the  truth  of  the  service  therein  stated. 

Appeal  from  an  order  of  removal  of  Louisa  Walker,  her  fam- 
ily and  eflFects,  from  the  town  of  Windham  to  the  town  of  Chester. 

The  complaint  was  dated  January  25th,  1872,  and  alleged  that 
"Alonzo  B.  Cook,  late  of  Grafton,  a  stranger,  has  come  to  reside 
in  said  town  of  Windham,  and  has  not  gained  a  legal  settlement 
therein  ;  and,  also,  one  Louisa  Walker  and  children,  strangers, 
lato  of  Chester,  in  the  county  of  Windsor,  have  come  to  reside  in 
said  town  of  Windham,  and  have  not  gained  a  legal  settlement 
therein  ;  and  that  the  said  Cook,  Walker  and  her  children,  are 
likely  to  become  chargeable,"  &c.  Prayer  for  process  against 
the  said  *'  Alonzo  B.  Cook  and  Louisa  Walker,''  in  the  usual 
form.  The  warrant  attached  to  said  complaint  was  dated  Jan- 
uary 29, 1872,  and  commanded  the  officer  to  bring  the  bodies  of 
"  Alonzo  B.  Cook,  and  Louisa  Walker  and  her  children," 
before  the  justices,  on  the  2d  day  of  February,  1872.  The 
officer's  return  thereon  was  dated  February  2d,  1872,  and  stated 
that  he  had  '^the  within  named  Alonzo  B.  Cook  and  Louisa 
Walker  in  court,"  &c. 

The- warrant  of  removal,  dated  the  same  day,  did  not  name  the 
said  Cook,  but  recited  the  order  made  on  the  same  day  for  the 
removal  of  the  said  Louisa,  "  her  family  and  effects,"  on  or  before 
the  8th  day  of  said  February.  To  said  last  named  order,  was 
appended  a  notice  to  the  overseer  of  the  poor  of  Chester,  made 
in  the  form  prescribed  by  No.  18  of  the  acts  of  1864,  which 
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named  only  the  said  Louisa.     The  officer's  return  upon  said 
warrant  and  notice,  was  as  follows : 

"At  Chester,  in  said  county,  this  8th  day  of  February,  A.  D. 
1872,  then  by  virtue  of  the  order  of  removal,  a  certified  copy  of 
which  is  attached  to  the  within  precept  to  me  directed,  I  served 
the  same  by  leaving  a  true  and  attested  copy  of  the  same  witli 
Addison  Adams,  overseer  of  the  poor  of  said  town  of  Chester, 
and,  also,  then  and  there  left  with  said  overseer  a  like  true  and 
attested  copy  of  this  precept,  with  this  my  return  hereon  thereon 
indorsed,  attested  by  me." 

Nothing  but  the  files  above  mentioned  was  shown  to  the  court 
on  the  trial. 

The  defendant  moved  to  quash  the  order  of  removal ;  first, 
because  the  said  Louisa  was  not  removed  within  thirty  days  after 
the  making  of  such  order,  nor  a  certified  copy  of  said  order,  with 
a  notice  thereto  appended,  served  on  the  overseer  of  the  poor  of 
said  Chester  within  said  thirty  days ;  secondly,  because  neither 
the  number  nor  the  names  of  the  said  Louisa's  children,  were  in 
said  complaint  or  warrant  of  removal ;  thirdly,  because  the  said 
Cook  was  joined  with  the  said  Louisa  in  said  complaint. 

The  court,  at  the  April  term,  1872,  Barrett,  J.,  presiding, 
rendered  judgment  that  said  order  of  removal  be  quashed ;  to 
which  the  plaintiff  excepted. 

Waterman  ^  Reed^  for  the  plaintiff. 

The  officer's  return,  which  is  made  a  part  of  the  exceptions, 
^hows  that  a  true  and  attested  copy  of  a  certified  copy  of  the 
order  of  removal,  and  a  true  and  attested  copy  of  the  notice, 
were  left  with  the  overseer  of  the  poor  of  the  defendant  town 
within  thirty  days  after  the  making  of  said  order.  This  return 
is  conclusive  evidence  of  the  fact  as  between  the  parties,  and  is 
sufficient.  Laws  of  1864,  p.  38  ;  Bamet  v  Woodbury^  40  Vt. 
266 ;  White  River  Bank  v.  Downer  ^  Tr$.  29  Vt.  382  j  With- 
erell  v.  O-oss  ^  Deland,  26  Vt.  748 ;  Barrett  v.  Copeland,  18  Vt. 
67  ;  Staniford  v.  Barry ^  1  Aik.  321 ;  Hawks  v.  Baldwin  ^  Co. 
Brayt.  86. 

The  defendant  having  set  forth  in  the  notice  the  grounds  for 
quashing  the  order,  must  stand  on  them.    If  they  are  insufficienti 
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the  motion  should  be  overruled.  "  The  statutory  ground  for  the 
motion  should  be  distinctly  brought  to  the  attention  of  the  court, 
•  *  *  stating  fully  and  explicitly  the  statutory  cause."  Bar- 
net  V.  Emery^  43  Vt.  178,  The  court  will  not  go  outside  the 
grounds  stated  in  the  motion  to  find  defects  in  the  service.  The 
motion  does  not  allege  sufficient  grounds  for  quashing  the  appeal. 
It  was  evidently  drawn  in  view  of  §11  of  rh.  20  of  the  Gen.  Stat, 
which,  before  it  was  repealed,  required  service  to  be  made  by 
leaving  a  copy  of  the  order  and  notice  with  the  overseer,  which, 
the  motion  alleges,  was  not  done  in  this  case.  Gen.  Stat.  ch.  20, 
§11 ;  Acts  of  1864,  p.  38  ;  Barnet  v.  Woodbury,  40  Vt.  266. 

It  is  not  necessary  that  the  complaint  or  warrant  of  removal 
should  contain  either  the  number  or  names  of  said  Walker's 
children.  Landgrove  v.  Pawlet,  20  Vt.  309;  Burlington  v. 
Essex,  19  Vt.  91 ;  Bristol  v.  Braintree,  10  Vt.  203. 

It  is  no  objection  to  the  order  of  removal  that  Alonzo  B.  Cook 
was  joined  with  said  Walker  in  the  complaint.  Cook's  name 
docs  not  appear  in  either  the  order  or  warrant  of  removal.  The 
complaint  is  not  a  material  part  of  the  pleadings.  Wilmington  v. 
Jamaica^  42  Vt.  694. 

Xr.  Adams  and  Hugh  Henry,  for  the  defendant. 

The  provisions  of  the  statute  are  mandatory  as  well  as  direc- 
tory, and  an  exact  compliance  with  all  the  terms  of  the  statute 
was  necessary,  in  order  to  make  the  proceedings  in  this  case  reg- 
ular and  effectual ;  and  the  fact  that  the  material  requirements 
were  disregarded  and  omitted  in  this  case,  make  the  proceedings 
on  the  part  of  the  town  of  Windham,  irregular,  and  the  court 
below  ruled  rightly  in  sustaining  the  motion  to  quash. 

1st.  Because  the  statutes,  and  the  act  of  November  15th,  1864, 
require  that  the  pauper  be  actually  removed  to  the  town  adjudged 
liable,  within  thirty  days  after  the  making  of  such  order'of  remo- 
val, which,  in  this  case,  was  not  done  ;  or,  that  a  copy  of  the  order 
of  removal,  and  notice,  shall  be  left  with  the  overseer  of  the  poor 
of  the  town  to  which  the  pauper  is  to  be  removed,  which  was  not 
done  in  this  case  ;  and  the  omission  so  to  do,  is  fatal,  and  a  non- 
oompliance  with  the  provisions  of  the  statute.     Gen.  Stat.  ch.  20, 
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§  11 ;  Georgia  v.  St.  Albans,  3  Vt.  42  ;  Dorset  v.  Rutland,  16 
Vt  419  ;  *S'Aar<?n  v.  Strafford,  37  Vt.  74 ;  No.  18  of  acts  of 
1864  ;  Barre  v.  Morristown,  4  Vt.  675  ;  Marshfield  v.  Calais, 
16  Vt.  598  ;    Same«  v.   Woodbury,  40  Vt.  266. 

2d.  Neither  the  names  or  the  number  of  the  children  of  the 
pauper  sought  to  be  removed,  are  given  in  the  complaint  or  war- 
rant of  removal,  which  is  falal,  as  we  claim  the  law  is  that  lioth 
the  names  and  number  musi  be  given.  Hartland  v.  Williamstoum, 
1  Aik.  241. 

3d.  The  complaint  joins  one  Alonzo  B.  Cook,  who  is  complained 
of  as  having  a  settlement  in  the  town  of  Grafton,  which  is  in  the 
county  of  Windham,  with  Louisa  Walker,  who  is  complained  of 
as  being  a  pauper,  chargeable  to  the  town  of  Chester,  which  is  in 
the  county  of  Windsor,  which  is  a  misjoinder  and  fatal,  and  makes 
the  proceedings  on  the  part  of  the  town  of  Windham  null  aod 
void,  and  entitles  the  appellant  toWn  to  recover  their  costs. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  I.  The  defendant's  third  ground  for  quashing  the 
order  of  removal  of  the  pauper,  Louisa  Walker,  as  stated  in  its 
motion,  is,  that  one  Alonzo  B.  Cook  is  joined  with  said  Walker 
in  the  complaint.  The  order  of  removal  of  Louisa  Walker  and 
family,  is  that  which  is  appealed  from  ;  Cook  is  not  joined  in  the 
order  which  is  the  subject  of  appeal.  The  complaint  sets  up 
Cook  as  a  resident  of  Grafton,  and  not  as  a  resident  of  Chester. 
Prom  the  papers  in  the  case,  it  does  not  appear  whether  the  jus- 
tices made  any  order  m  regard  to  him.  As  he  is  not  named  iu 
the  order  appealed  from,  we  are  unable  to  see  how  the  defendant 
is  affected  injuriously,  or  otherwise,  by  the  fact  that  he  is  named 
in  the  same  complaint  by  the  overs<'er  of  the  plaintiff  t#  the  jus- 
tices, or  how  the  fact  that  he  is  joined  in  the  complai(«t  with  the 
pauper  ordered  to  be  removed  to  the  defendant,  can  be  a  misjoin- 
der that  the  defendant  can  take  advantage  of  in  a  motion  to 
quash.  If  Cook  had  been  included  in  this  order  of  removal,  it 
doubtless  would  have  been  a  misjoinder,  as  the  order  of  reraoval 
is  the  subject-matter  brought  up  from  the  justices  for  adjudica- 
tion in  the  county  court.     The  complaint,  by  §  4,  ch.  20  of  tbe 
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Gen.  Stat.,  is  rendered  necessary,  to  enable  the  justices  to  issue 
the  warrant  to  bring  the  paupers  named  in  the  complaint  before 
them,  that  they  may  make  the  necessary  inquiries,  to  enable  them 
to  make  an  order  of  removal  if  the  facts  found  by  them  warrant 
it.  No  section  of  the  statute  requires  the  complaint,  or  a  copy 
of  it,  to  be  sent  by  the  justices  to  the  county  court,  as  a  necessary 
paper  in  the  proceedings  of  that  court.  Wo  think  this  alleged 
ground  for  quashing  the  order  is  not  tenable. 

II.  The  defendant's  second  ground  for  quashing  the  order  is, 
that  neither  the  number,  nor  the  names  of  said  Walker's  children, 
are  given  in  the  complaint,  or  warrant  of  removal,  as  required 
by  the  decision,  1  Aiken,  241,  Hartland  v.  Williamstown,  This 
ground  for  quashing  the  order  is  disposed  of  by  the  decision 
of  this  court  in  Landgrove  v.  Paw/ety  20  Vt.  809,  in  which  the 
court^  review  the  case  in  1  Aiken,  and  subsequent  cases  to  that 
time,  and  hold  that  an  order  for  the  removal  of  a  pauper,  with 
his  family  and  effects,  is  sufficient,  and  that  the  order  need  not 
set  forth  the  names  of  the  different  persons  constituting  the  pau- 
per's family,  any  more  than  it  need  particularize  the  different  ar- 
ticles constituting  the  effects  of  the  pauper. 

III.  The  defendant's  first  ground  for  quashing'  the  order  is, 
that  the  pauper  was  not  removed  to  the  defendant  town  within 
thirty  days  after  the  making  of  the  order ;  nor  was  any  certified 
copy  of  the  order  of  romoval  and  the  notice,  left  with  the  over- 
seer of  the  poor  of  the  defendant  within  thirty  days  after  the 
making  of  the  order,  as  required  by  the  statute.  The  defendant 
admits  that  a  copy  of  the  warrant  of  removal  was  left  within 
thirty  days  after  the  making  of  the  order.  The  judge  who  certi- 
fies the  exception  refers  to  the  files,  and  says  they  constituted  all 
that  was  shown  to  the  court  on  the  trial.  The  files  referred  to 
as  shown  to  this  court,  consist  of  the  complaint  of  the  overseer  of 
the  poor  of  the  plaintiff  to  the  justices  ;  the  justices'  warrant  on  the 
complaint  to  the  officer  to  bring  the  paupers  before  them  ;  the  offi- 
cer's return  on  said  warrant ;  the  warrant  for  the  removal  of  the 
pauper,  Louisa  Walker,  with  her  family  and  effects,  from  the  plain- 
tiff town  to  the  defendant  town,  issued  by  the  justices  ;  the  notice 
issued  by  the  justices  to  the  defendant  town;  and  the  officer's 
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return,  said  to  be  made  on  the  warrant  and  notice.  The  officer's 
return  states  that,  "  by  virtue  of  the  order  of  removal,  a  certified 
copy  of  which  is  attached  to  the  within  precept  to  me  directed,  I 
served  the  same  by  leaving  a  true  and  attested  copy  of  the  same 
with  Addison  Adams,  overseer  of  the  poor  of  said  town  of  Ches- 
ter, and,  also,  then  and  there  left  with  said  overseer  a  like  true 
and  attested  copy  of  this  precept,  with  this  my  return,"  &c.  If 
this  return  of  the  officer  is  to  be  taken  as  true,  the  officer  served 
a  certified  copy  of  the  order  of  removal  and  the  notice  on  the 
overseer  of  the  defendant  town.  If  the  officer  did  this,  the  de- 
fendant town  has  received  just  such  service  of  the  papers  in  the 
case  as  §  1,  No.  18,  of  the  acts  of  1864,  which  this  court  held  in 
Bamet  v.  Woodbury^  40  Vt.  266,  to  be  a  substitute  for  §  11,  ch. 
20,  of  the  Gen.  Statutes,  requires.  The  defendant,  whose  duly 
it  was  to  bring  to  the  county  court  the  proper  papers  for  the  ap- 
peal, has  shown  to  that  court  no  copy  of  such  an  order  of  remo- 
val as  the  officer's  return  shows  was  served  on  the  defendant. 
The  county  court  have  not  found  that  no  such  order  of  removal 
exists.  Wo  cannot,  from  the  fact  that  no  copies  have  been  pro- 
duced by  the  defendant  in  the  county  court,  assume  that  no  order 
of  removal  has  been  made  by  the  justices,  nor  that  the  justices 
did  not  deliver  a  certified  copy  of  the  same,  with  the  notice,  to 
the  officer,  nor  that  the  officer  did  not  serve  the  same  on  the  de- 
fendant town  in  the  manner  he  has  officially  certified  in  his  return. 
The  act  of  1864  requires  that  a  copy  of  the  order  of  removal, 
certified  by  the  justices,  and  the  notice  prescribed  in  that  act, 
shall  be  served  on  the  overseer  of  the  town  to  which  the  pauper 
is  ordered  to  be  removed,  in  the  same  manner  writs  of  sum- 
mons are  by  law  required  to  be  served. 

The  parties  to  an  ordinary  writ  of  summons  or  attachment,  are 
concluded  by  the  officer's  return  as  to  the  manner  of  the  service, 
and  the  return  cannot,  as  between  them,  be  contradicted  or  ex- 
plained by  extraneous  evidence,  or  by  the  copy  left  by  the  officer. 
White  River  Bank  v.  Downer  ^  Tr.  29  Vt.  332  ;  Witherell  v. 
aoB%  ^  Delano,  26  Vt.  748 ;  2  Saund.  148  c.  The  party  is  left 
in  such  cases  to  his  action  against  the  officer  for  any  falsity  in  the 
return.     JETawks  v.  Baldwin  ^   Co.  Brayt.  85.     In  an  action 
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against  the  ofiScer,  his  return  is  prima  facie  evidence  of  the  facts 
therein  contained.  Barrett  y.  Copdand,  18  Yt.  67.  In  With- 
erell  v.  Q-oee  ^  Delano^  Judge  Isham  uses  this  language :  **  The 
true  principle  governing  the  case  is  this ;  wherever  there  is  suffi- 
cient privity  to  enable  a  party  to  sustain  an  action  against  an 
officer  for  a  false  return,  that  return  is  conclusive  in  the  proceed- 
ings under  which  it  was  made,  and  the  party  injured  is  driven 
to  his  action  against  the  officer ;  but  as  to  third  persons,  whore 
no  such  privity  exists,  and  no  such  action  can  be  sustained,  the 
return  is  not  conclusive."  By  this  rule,  which  we  think  is  the 
true  rule  in  such  cases,  the  officer's  return  is  conclusive  evidence 
that  he  served  a  copy  of  the  order  of  removal,  certified  by  the 
justices,  and  the  notice,  on  the  overseer  of  the  poor  of  the'de- 
fendant.  At 'least,  it  is  prima  facie  evidence  of  such  service. 
We  need  not  go  so  far  as  to  hold  that  the  officer's  return  is  con- 
clusive evidence  as  to  the  manner  and  kind  of  service,  for  there 
is  nothing  in  the  files  in  the  county  court,  to  which  this  court  is 
referred,  to  rebut  the  prima  faeie^  not  to  say  conclusive,  evi- 
dence furnished  by  the  officer's  return,  of  the  truth  of  the  service 
thei-ein  stated.  The  result  is,  that  the  facts  relied  upon  by  the 
defendant  as  the  first  ground  for  quashing  the  order  of  removal, 
though  sufficient  if  proved,  are  not  found  by  the  county  court, 
nor  was  there  any  evidence  before  that  court  from  which  to  find 
such  facts. 

The  judgment  of  the  county  court  is  reversed,  the  motion  to 
quash  overruled,  and  the  cause  remanded. 


60 

Digitized  by  VjOOQIC 


466  WINDHAM  COUNTY, 

Wlnhall  0.  Sawyer*!  EsUto. 

The  Town  op  Winhall  v.  The  Estate  op  Fbancis  D.  Sawteiz. 
Survivorship  of  Actions. 

An  action  npon  the  statute,  for  transporting  a  panper  ft-om  one  town  in  this  state  to  an- 
other towQ  in  this  state,  or  aiding  therein,  without  an  drder  of  remoTal,  with  intent  to 
oharge  snoh  town  with  the  support  of  such  pauper,  does  not  surriTe  under  $$10,  12, 
eh.  20,  of  the  Gen.  Stat 

Appeal  from  the  decision  and  report  of  the  commissioners 
upon  the  estate  of  Francis  D.  Sawyer,  disallowing  the  plaintiff's 
claim  against  said  estate. 

The  plaintiff  filed  a  declaration  in  the  probate  court  in  two 
counts.  The  first  count  alleged  that,  *'  on  the  first  day  of  April, 
A.  D.  1868,  said  Sawyer  brought  one  Lucy  Cook,  a  poor  and 
indigent  person,  then  and  there  residing  in  said  Townshend,  from 
said  Townshend  to  said  Winhall,  with  intent  to  charge  the  said 
town  of  Winhall  with  the  support  of  the  said  Lucy,  and  without 
an  order  of  removal,  as  provided  by  law,  and  said  Lucy  had  no 
legal  settlement  in  said  town  of  Winhall,  by  means,"  &c.  The 
second  count  was  for  aiding  and  assisting  in  bringing  the  said 
Lucy  to  the  said  town  of  Winhall  as  aforesaid,  with  like  intent. 

In  the  county  court,  the  defendant  moved  to  dismiss  said  ap- 
peal, because  the  action  did  not  survive.  At  the  September  term, 
1872,  the  court,  Barrett,  J.,  presiding,  jt>ro  forma^  sustained  the 
motion  and  dismissed  the  appeal ;  to  which  the  plaintiff  excepted. 

Waterman  ^  Readj  for  the  plaintiff. 

This  is  an  action  on  the  case  under  §  31,  of  ch.  20,  of  the  GJen. 
Stat.  The  clause  of  the  statute  upon  which  this  action  is  founded, 
is  purely  remedial,  and  gives  a  remedy  for  the  redress  of  a  civil 
wrong.  Calais  v.  Hally  11  Vt.  494 ;  Barnet  v.  Ray  et  aL  33 
Vt.  205 ;  Sheldon  v.  Fairfax^  21  Vt.  102.  The  action  is  brought 
to  recover  the  damages  the  town  has  suffered  by  being  compelled 
to  support  the  pauper,  unlawfully  brought  into  the  town  by  the 
intestate. 

This  action  survives  by  the  provisions  of  §  10,  ch.  52,  of  Gen. 
Stat.     Our  statute  has  been  repeatedly  declared  by  this  court  aa 
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identical  in  construction  with  the  English  statute  of  Edw.  III., 
and  entitled  to  the  same  beneficial  interpretation.  AdmW  ,of 
Oopeland  v.  Barren,  20  Vt.  244  ;  Burgess  v.  Gaten,  Ex'r,  lb. 
326  ;  Dana,  AdmW,  v.  Lull,  21  Vt.  383 ;  Bellows  v.  AdmW 
of  All^n,  22  Vt.  108 ;    Manwell,  Adm'r,  v.  Briggs,  17  Vt.  176. 

The  rule  for  determining  the  question  of  survivorship  under 
the  English  statute,  when  the  personal  representative  is  plaintiff, 
is,  whether  an  injury  has  been  done  to  the  personal  estate  of  the 
deceased.  Wknatlei/  v.  Lane,  1  Saund.  216  a,  and  note  by  Serjt. 
Williams,  and  cases  cited.  By  our  statute,  remedies  by  and 
against  administrators  are  reciprocal,  so  that  an  action  which 
would  survive  in  favor  of  the  personal  representative,  survives 
against  him.     Gen.  Stat.  ch.  52,  §  12. 

The  question  then,  is,  was  this  action  brought  to  recover  for 
pecuniary  loss  or  damage  that  resulted  to  the  plaintiff  from  the  act 
of  the  intestate,  for  which  a  remedy  is  provided  by  law  ?  If  so, 
it  survives.  The  unlawful  act  of  the  intestate,  and  the  pecuniary 
loss  the  town  has  suffered  thereby,  are  set  forth  in  the  declara- 
tion, and  the  remedy  pursued  which  the  statute  points  out  for  the 
recdvcry  of  such  damages.  The  remedy,  only,  is  statutory.  That 
being  followed,  this  case  stands,  as  to  survivorship,  on  the  same 
ground  as  any  other  action  for  the  recovery  of  damages  directly 
resulting  from  the  wrongful  act  of  another,  where  the  remedy  is 
not  given  by  statute. 

Field  ^  Tyler,  for  the  defendant. 

This  is  an  action  ex  delicto,  both  in  form  and  substance,  and 
clearly  does  not  survive  at  common  law.  1  Chit.  PI.  67  ;  AdmW 
<yf  Barrett  v.  Copeland,  20  Vt.  244.  The  rule  is  also  well  stated 
in  1  Cowp.  371 ;   13  Mass.  454 ;  9  Wend.  29. 

There  is  no  provision  in  our  statute  that  keeps  alive  the  action 
to  recover  the  penalty  under  §  31,  of  ch.  20  ;  and  if  the  action  lo 
recover  damages  is  preserved,  it  must  be  by  the  last  clause  of 
§  10  of  ch.  62.  But  this  clause  only  relates  to  actions  of  trespass 
and  trespass  on  the  case  for  damages  done  to  real  and  personal 
estate.  The  case  of  AdmW  of  Barrett  v.  Copeland^  is  a  direct 
authority  that  this  action  i$  oo);  saved  by  the  above  mentioned 
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clause  of  the  statute  ;  and  it  seems  to  us  that  the  case  of  Dana^ 
AdrtCr^  v.  Lull^  21  Vt.  383,  fully  recognizes  the  authority  of  the 
latter  case,  as  well  as  the  doctrine  that  when  the  action  is  in  form 
and  reality  tort^  no  pecuniary  benefit  accruing  to  the  defendant,  it 
does  not  survive,  unless  for  damage  done  to  some  specific  prop- 
erty. Serjeant  Williams's  note  to  Wheatley  v.  Lane^  1  Saund. 
216,  which  the  court  rely  upon  in  Bellows  v.  Allen^  seems  to  sus- 
tain the  same  doctrine.  The  passage  from  Williams's  note,  quoted 
by  the  court  in  Bellows  v.  Allen,  follows  the  statute  of  4  Edw. 
III.,  which  evidently  goes  further  than  our  statute.  The  supreme 
court  of  Massachusetts,  under  a  statute  like  our  own,  have  held 
th^  doctrine  above  claimed.     Read  v.  Hatch^  19  Pick.  47. 

This  cannot  be  construed  to  be  an  action  ex  contractu^  for  dam- 
ages ;  it  does  not  appear  that  any  benefit  accrued  to  the  defendant 
by  his  wrongful  act ;  nor  can  it  be  claimed  that  any  damage  ac- 
crued to  the  personal  estate  of  the  plain tifi*  town. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  plaintiff  appealed  from  the  disallowance  by  the 
commissioners  on  the  estate  of  Francis  D.  Sawyer,  of  a  claim  pre- 
sented by  it  against  said  estate.  In  the  county  court,  it  filed  a 
declaration  in  two  counts.  The  first  count  alleges  that  the  in- 
testate brought  one  Lucy  Cook,  a  poor  and  indigent  person,  who 
had  not  her  legal  settlement  in  Winhall,  to  Winhall,  with  the 
intent  to  charge  that  town  with  her  support,  without  any  order 
of  removal  therefor,  by  means  of  which,  the  town  had  been  com- 
pelled to  expend  the  sum  of  five  hundred  dollars  for  the  support 
of  said  Lucy.  The  second  count  is  like  the  first,  except  that  it 
charges  that  the  intestate  aided  and  assisted  in  bringing  said 
Lucy  to  Winhall  with  like  intent.  .  The  county  court,  on  the 
motion  of  the  administratrix,  held,  pro  forma^  that  the  action  did 
not  survive,  and  dismissed  the  same.  The  only  question  pre- 
sented is  in  regard  to  the  correctness  of  this  ruling  of  the  county 
court.  By  §  12  of  ch.  52,  Gen.  Stat.,  actions  which  survive  in 
favor  of  an  estate,  survive  against  an  estate.  This  action  is 
for  a  tort,  and  would,  at  common  law,  have  died  with  the  intes- 
tate.   If  this  action  survives,  it  is  by  force  of  that  part  of  §  10, 
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of  ch.  52  of  Gen  Statutes,  by  which  executors  and  administrators 
arc  allowed  to  maintain  ^^  actions  of  trespass  and  trespass  on  the 
case  for  damages  done  to  real  or  personal  estate,"  in  connec- 
tion with  §  12  of  the  same  chapter,  allowing  the  same  actions  to 
be  prosecuted  against  executors  and  administrators,  or  by  pre- 
senting the  claim  before  commissioners. 

Was  the  alleged  injury  one  done  to  the  personal  estate  of  the 
plaintiff,  within  the  meaning  of  the  statute  ?  The  bringing  of  the 
pauper  into  the  town  of  Winhall,  wrongfully,  and  with  the  intent 
to  charge  that  town  with  the  support  of  the  pauper,  did  not  injure 
or  destroy  any  specific  article  of  personal  property  belonging  to 
the  town,  nor  did  it  take  away  or  lessen  any  right  to  any  per- 
sonal property  vested  in  the  town.  It  added  one  to  the  number 
of  paupers  which  the  town  must  support,  and  caused  the  town  to 
take  money  by  taxation  from  the  citizens,  that  it  might  appropri- 
ate it  for  the  support  of  the  pauper.  If  the  claim  made  by  the 
plaintiff,  that  the  personal  estate  of  the  citizens  of  the  town  is, 
when  taken  by  taxation  for  the  use  of  the  town,  the  personal  es- 
tate or  property  of  the  town,  is  admitted,  the  plaintiff  would  not 
stand  any  better  than  an  individual,  who,  by  the  like  wrongful 
act  of  the  intestate,  should  be  obliged  to  take  some  portion  of  his 
personal  property  and  expend  it  for  the  support  of  the  pauper. 
Gould  such  an  individual,  under  the  circumstances  stated,  main- 
tain an  action  by  force  of  the  statute  against  the  intestate's  es- 
tate ?  We  think  not.  The  statute  under  consideration  has  been 
before  this  court  on  several  occasions.  In  Adm'r  of  Barrett  v. 
Copelandj  20  Vt.  244,  the  court  held  the  action  did  not  survive. 
The  facts  in  that  case  were  these  ;  Copeland  was  constable  of 
Middletown,  in  the  county  of  Rutland,  and  had  an  execution  in 
his  hands  against  the  body  of  Barrett.  He  made  a  return  upon 
the  execution,  that  he  arrested  Barrett  at  Middletown,  that  Bar- 
rett escaped,  and  he  retook  him  at  Bennington,  on  fresh  pursuit, 
where  he  would  have  had  no  authority  to  have  made  the  arrest. 
Barrett  brought  an  actir  n  against  him  for  an  assault  committed 
at  Bennington.  On  the  trial,  Copeland  introduced  the  execution 
and  his  return,'  which  the  county  court  held  to  be  conclusive 
evidence  in  his  favor,  and  he  obtained  a  verdict,  which  however 
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was  set  aside  by  the  supreme  court.  Before  another  trial,  Bar- 
rett died  and  the  suit  abated.  The  administrator  of  Barrett  then 
brought  an  action  on  the  case  against  Copeland  for  having  made  a 
false  return  on  the  execution,  alleging  that,  bj  Oopeland's  use  of 
his  false  return  in  the  action  of  assault,  the  intestate  had  Ijeen  de- 
feated in  that  action,  and  had  thereby  been  put  to  expense  and 
damage.  The  gravamen  of  the  action  was  that  the  intestate  bad 
been  compelled  to  use  some  portion  of  his  estate  in  paying  the 
expenses  in  that  action,  by  reason  of  Gopeland's  having  made  the 
false  return,  and  that  thereby  the  estate  of  the  intestate  bad  been 
lessened.  It  is  difficult  to  distinguish  in  principle  that  case  from 
the  case  at  bar.  In  that  case,  the  intestate  had  been  compelled 
t^  pay  out  money  and  thereby  lessen  his  estate,  by  the  making 
of  the  false  return,  the  wrongful  act  sot  up  in  that  case.  In  the 
case  at  bar,  the  plaintiff  has  been  obliged  to  raise  money  by  tax- 
ation, from  its  citizens,  and  pay  out  the  same  for  the  support  of 
the  pauper,  by  the  wrongful  act  of  the  intestate,  in  bringing,  or 
aiding  in  bringing,  the  pauper  into  Winhall  without  an  order 
of  removal.  The  correctness  of  the  decision  on  the  facts  in 
AdnCr  of  Barrett  v.  Copeland^  has  never  been  questioned  by  this 
court  that  we  are  aware  of.  Poland,  J.,  in  delivering  the  opinion 
of  the  court  in  Dana^  AdmW^  v.  Lall^  21  Vt.  388,  while  he  criticises 
the  reasoning  of  Jud.fl:e  Bennett  in  AdirCr  of  Barrett,  v.  Copeland^ 
by  which  Judge  Bennbtt  held  that  our  statute  was  not  to  receive  the 
same  liberal  construction  as  obtained  under  the  statute  of  4  Edw. 
ni.,  says:  **The  decision  of  the  court  in  that  case  we  have  no 
doubt  was  entirely  correct,  though  some  of  the  expressions  used 
by  the  judge  in  giving  the  opinion,  if  they  are. to  be  undei*stdod 
in  the  most  extended  signification,  would  narrow  and  limit  the 
survivorship  of  action  beyond  what  we  should  be  disposed  at  this 
time  to  hold.  The  action  in  that  case  was,  not  only  in  form,  but 
in  reality,  for  a  tort ;  and  although  it  was  against  the  defendant 
as  an  officer,  still,  we  think  the  case  a  very  different  one  from  a 
case  like  the  present  where  the  action  is  ex  delicto  in  form  merely. 
Indeed,,  we  think  the  cause  of  action  in  the  case  of  AdmW  of 
Barrett  v.  Copeland^  could  not  have  been  holdfen  to  survive  un- 
der the  enlarged  and  liberal  rule  which  obtained  under  the  statute 
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of  4  Edw.  III.,  which  was,  that  all  actions  for  injuries  or  wrongs, 
which  were  directly  detrimental  to  the  assets  of  the  deceased, 
survived  to  his  representative."  Judge  Hall,  in  giving  the 
opinion  of  the  court  in  BellowB  v.  AdmW  of  Allen^  22  V t.  108, 
says :  '*  Having  been  present  at  the  hearing  of  Barrett  v.  Cope- 
landy  I  wish  to  say  a  few  words  further  in  regard  to  that  case.  I 
concurred  in  the  decision,  without  reference  to  any  supposed  dis- 
tinction applicable  to  that  case,  between  our  statute  and  that  of  4 
Edward  III.  I  thought  that  action  did  not  survive  under  the 
English  statute,  and  think  so  now."  These  two  later  cases,  in- 
stead of  revoking  the  authority  of  Adm^r  of  Barrett  v.  Copeland^ 
on  the  facts  in  that  case,  recognize  that  case  as  having  been  cor- 
rectly decided,  and  confirm  it  as  the  law  applicable  to  such  cases. 
The  only  question  these  later  cases  raise  in  regard  to  the  decision 
in  that  case,  is,  as  to  the  correctness  of  the  doctrine  announced  by 
Judge  Bennett  in  delivering  the  opinion,  that,  in  order  for  a  tor- 
tious action  to  survive  under  the  statute,  it  must  be  brought  ^^  to 
recover  for  damages  done  to  some  specific  property."  The  two 
later  cases  hold  that  in  the  words,  ^^  personal  estate,"  as  used  in 
the  statute,  is  included  every  description  of  property  not  coming 
under  the  denomination  of  real  estate,  so  that  the  statute  applies 
and  furnishes  a  remedy  for  injuries  done  to  the  rights  and  credits 
of  a  testator  or  intestate,  as  well  as  to  his  specific  goods  and 
chattels  ;  bui  these  cases  hold,  with  the  case  AdmW  of  Barrett ' 
V.  Copeland,  that  the  statute  applies  and  keeps  alive  an  action 
only  for  injuries  done  directly  to  the  personal  estate  of  a  testator 
or  intestate,  giving  to  the  words,  ^^  personal  estate,"  this  enlarged 
signification.  Where  the  tortious  act  simply  affects  the  personal 
estate  indirectly,  for  instance,  by  inducing  a  testator  or  intestate 
to  pay  money,  or  to  sell  goods  to  a  person  unworthy  of  credit, 
whereby  his  goods  are  lost,  although  his  estate  is  thereby  less- 
ened, the  action  does  not  survive  by  force  of  the  statute.  This 
is  in  conformity  with  the  decisions  in  Massachusetts  under  a  simi- 
lar statute.     Read  v.  Hatchy  19  Pick.  47. 

Judgment  of  the  county  court  dismissing  the  appeal  for  the  rea- 
son the  action  does  not  survive,  is  affirmed,  and  the  same  is  to  be 
certified  to  the  probate  court. 
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PRESENT  : 

Hon.  JOHN  PIERPOINT,  Chief  Judge. 

Hon.  ASAHEL  PECK,  ) 

Hon.  HOYT  H.  WHEELER,  y  Assistant  Judges. 

Hon.  JONATHAN  ROSS,        ) 


J.  R.  Allen  v.  S.  L.  Thompson. 
Exemption  from  Attachment. 

A  bwb«r*i  eludr  and  feoVmt,  ued  by  a  barber  in  hU  buineii,  are  exempt  fh>m  attaeh* 
ment. 

Trespass  for  a  barber's  chair  and  foot>rest.  Plea,  the  general 
issue,  with  notice  of  justification.  Trial  by  the  court,  December 
term,  1872,  Barrett,  J.,  presiding. 

It  was  conceded  that  the  plaintiff  was  entitled  to  recover,  un- 
less the  articles  sued  for  were  subject  to  attachment  and  execution. 
It  was  al^  conceded  that  the  justification  was  made  out,  unless 
the  articles  were  exempt  from  attachment  and  execution  under 
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the  statute.  The  only  que:5tion  was,  whether  they  were  so  ex- 
empt. The  plaintiff  was,  at  the  time  the  articles  were  attached, 
and  for  sixteen  months  had  been,  a  barber  in  Ludlow  village, 
keeping  a  shop  in  which  said  articles  were,  used  by  him  in  said 
business,  and  they  were  customary  and  necessary  articles  for  use 
in  carrying  on  said  business,  and  the  only  ones  the  defendant  had 
or  owned.  They  were  worth  twenty  dollars  at  the  time  they  were 
attached.  The  court,  pro  forma^  rendered  judgment  for  the 
plaintiff  to  recover  that  sum,  and  interest  from  the  time  of  taking 
by  the  defendant.     Exceptions  by  the  defendant. 

Gilbert  A.  Davit,  for  the  defendant,  cited  No.  39  of  the  Acts 
of  1866 ;  Kilbum  v.  Demmingj  2  Vt.  404  ;  Spooner  v.  Fletcher , 
3  Vt.  133  ;  Garrett  v.  Patchin,  29  Vt.  248  ;  Henry  v.  Sheldon, 
36  Vt.  427,  429 ,'  Buckingham  v.  Billing%,  13  Mass.  82 ;  Dan- 
forth  et  aL  v.  Woodwardj  10  Pick.  428 ;  Batchelder  v.  Shep- 
leigh,  1  Pairf.  (Me.)  136 ;  Meyer  v.  Meyer,  28  Iowa,  359,  cited 
in  Amer.  Law  Rev.  of  April,  1869,  476. 

Walker  ^  Goddard,  for  the  plaintiff,  cited  Kilbum  v.  Lem- 
ming, 2  Vt.  404 ;  Garrett  v.  Patchin,  29  Vt.  248 ;  Dunlap  v. 
Edgerton,  30  Vt.  224 ;  Henry  v.  Sheldon,  36  Vt.  427  ;  Howard 
V.  WUliams,  2  Pick.  80  ;  6  Allen,  48. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  question  raised  by  the  exceptions  is, 
whether  a  barber's  chair  and  foot-rest  are  exempt  from  attach- 
ment and  levy  of  execution,  under  the  provisions  of  the  statute 
which  exempts  ^^  such  suitable  tools,"  &c.,  as  are  ^^  necessary  for 
upholding  life."  The  case  finds  that  the  articles  are  necessary 
for  the  barber  to  use  in  carrying  on  his  business.  The  only  ques- 
tion then,  is,  are  they  tools  within  the  meaning  of  the  statute  7 
Under  the  rule  laid  down  by  the  court  in  Spooner  v.  Fletcher,  3 
Vt.  133,  relied  upon  by  the  defendant,  we  think  the  articles  are 
tools  within  the  meaning  of  the  statute.  In  that  case  it  is  said : 
^*  It  is  evident  the  legislature  intended  to  limit,  so  far  as  they 
could,  the  amount  of  each  class  of  property  which  would  have  a 
61 
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general  application  to  the  wants  of  poor  people ;  as,  ^  one  cow, 
ten  sheep,'  &c. ;  but  no  limitation  or  description  coujd  be  given 
of  tools,  the  variety  being  so  great ;  therefo:e,  it  is  left  to  courts 
to  construe,  and  apply  the  construction  to  cases  as  they  may  arise. 
Hence  it  has  been  considered  that  implements  used  by  black- 
smiths might  be  classed  under  the  term  tools,  as  used  in  this  act, 
being  few  in  number,  small  in  value,  simple  in  construction,  and 
operated  by  direct  application  of  manual  strength  ;  and  this  has 
been  thought  going  quite  far  enough,  as  there  may  be  some  doubts 
as  to  the  anvil  and  bellows  being  tools.''  The  tools  of  a  barber 
are  few  in  numbei ,  small  in  value,  and  sim{)le  in  construction. 
The  chair  in  which  he  places  his  customers,  to  hold  them  in  a  con- 
venient position  to  be  operated  upon,  is  adjustable  by  raising  and 
lowering  the  head-piece.  It  is  operated  by  direct  application  of 
manual  force.  It  is  used  in  almost  every  operation  he  performs 
while  at  work  at  his  trade.  It  is  quite  as  much  a  tool,  as  the 
blacksmith's  anvil,  or  vise,  the  shingle-maker's  shaving-horse,  the 
wood-sawyer's  saw-horse,  the  photographer's  headrests,  the  shoe- 
maker's bench,  or  the  carpenter's  tool-chest,  or  portable  work- 
bench, and  many  other  implements  used  to  hold  a  mechanic's 
work  in  a  conicnient  and  suitable  position  to  be  operated  upon. 
Judgment  affirmed. 


Daniel  A.  Bates  v.  The  Town  op  Shabon.* 
Evidence.     Highway.     Exceptions. 

When  the  fitota  are  of  raoh  a  oharaetor  as  to  be  incapable  of  being  presented  with  their 
proper  force  to  any  one  but  the  observer  himself,  so  as  to  enable  the  triers  to  draw  a 
correct  or  intelligent  conolnsion  from  them  without  the  aid  of  the  Judgment  or  opinion 
of  the  witness  who  had  the  benefit  of  personal  observation,  the  witness  Is  allowed,  to 
a  certain  extent,  to  add  his  conclusion,  Judgment,  or  opinion. 

If  a  town  is  excusable  for  delaying  the  repairs  of  a  defective  highway,  because  impracti- 
cable to  repair  until  the  frost  is  out  of  the  ground,  it  is  the  duty  of  the  town,  in  the 
meantime,  especially  when  practicable,  to  provide  a  side- way  around  the  defective 
place,  w}th  proper  barriers  and  guides  to  indioato  to  travelers  that  the  side-way  is 
tomporarlly  substituted  fbr  the  highway. 

*  This  case  was  deelded  at  the  February  term,  1872. 
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Bat  whether  it  can  be  assnmed  as  matter  of  law,  or  not,  that  sach  ^aty  rests  npon  a 
town,  it  woald  he  error  for  the  oounty  court  to  assume  as  matter  of  law  that  it  does 

9 

not,  and  the  refusal  of  a  request  to  charge,  requiring  such  assumption,  is  not  error. 
If  the  charge  be  as  fav'orable  to  a  party  as  be  has  a  right  to  have  it,  he  cannot  except 
to  it,  although  not  strictly  correct. 

Case  for  damage  sustained  by  reason  of  the  insiifiSciency  of  a 
highway.  Plea,  the  general  issue,  and  trial  by  jury,  December 
term,  1871,  Barrett,  J.,  presiding. 

The  plaintiflF  introduced  evidence  tending  to  prove,  that  on  the 
afternoon  of  the  first  day  of  April,  1870,  he  was  passing  through 
the  town  of  Sharon,  along  the  highway  on  the  north  side  of  White 
River,  driving  a  span  of  heavy  team  horses,  which  he  had  pur- 
chased the  day  before  in  Barre,  and  that  his  off  horse  got  into 
some  gullies  in  the  highway,  caused  by  the  water  running  across 
the  highway,  and  thereby  received  an  injury  which  caused  him  to 
be  lame  by  spells  ever  since  in  one  of  his  hind  legs  ;  that  after 
getting  through  the  gullies,  he  drove  hi§  horses  to  White  River 
Village,  a  distance  of  about  fifteen  miles,  and  put  up  for  the 
night,  and  did  not  notice  that  his  horse  was  lame  until  the  next 
morning ;  that  he  diove  the  horses  that  day  from  Williamstown, 
a  distance  in  all  of  about  forty  miles  :  that  upon  discovering  the 
lameness  in  his  horse  the  next  morning,  he  took  one  Orville  Noyes, 
who  lived  at  White  River  Village,  with  him,  and  went  back  to 
Sharon  and  notified  one  of  the  selectmen,  and  examined  the  road  ; 
that  for  a  few  rods  in  the  road  at  the  place  of  the  alleged  injury, 
there  were  sevei-al  gullies,  some  of  them  extending  across  the 
entire  traveled  part  of  the  road,  and  were  much  deepest  on  the 
lower,  or  river,  side  of  the  road,  two  or  three  of  them  being  two* 
or  three  feet  deep  on  the  lower  side,  and  gradually  growini^  more 
shallow  as  they  extended  into  and  across  the  road. 

The  plaintiff  lived  in  Fitchburg,  Mass.,  and  had  never  passed 
over  the  road  before.  He  testified  that  he  discovered  the  gullies 
in  the  road  before  he  got  to  them,  and  got  out  and  examined  the 
road,  but  seeing  no  place  to  drive  round,  and  noticing  that  teams 
had  passed  by,  keeping  on  the  upper  side  of  the  road,  he  got  back 
into  his  wagon  and  drove  his  horses  as  rapidly  as  he  could  through 
this  bad  place  in  the  road. 

The  plaintiff's  counsel  asked  the  plaintiff'  whether,  from  the 
appearance  of  the  bad  place  in  the  road  the  day  he  examined  it, 
it  ap|)eared  to  have  been  there  recently,  or  some  time  before.  To 
this  question  the  defendant's  counsel  objected,  but  the  court  per- 
mitted the  same.  The  plaintiff'  answered,  "  I  should  say  from  the 
apj^aranco  of  it  the  pext  day,  that  it  had  been  there  several 
days  " 
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The  plaintiff's  counsel  asked  said  Noves,  who  examined  the 
road  with  the  plaintiff  the  next  day,  whether  the  gullies  had  the 
appearance  of  having  been  washed  out  recently  or  not.  To  this 
question  the  counsel  for  the  defendant  objected,  but  the  court  per- 
mitted the  same.  The  witness  answered,  ^^  I  should  think  they 
had  been  there,  from  the  appearance,  for  several  days."  To  the 
admission  of  said  questions  and  answers,  the  defendant  excepted. 
This  testimony  was  given  on  the  part  of  the  plaintiff,  in  chief. 

The  defendant  gave  evidence  tending  to  prove,  that  at  the  place 
in  the  highway  where  the  alleged  injury  occurred,  in  the  freshet 
of  October,  1869,  ihe  river  washed  out  the  entire  road  for  a  few 
rods,  and  it  was  repaired  that  fall  by  filling  up  partly,  and  by  ex- 
tending the  road  further  into  the  adjoining  field,  but  the  road 
remained  directly  on  the  bank  of  the  river ;  that  the  soil  was 
sandy  and  liable  to  wash,  and  that  while  they  were  repairing  this 
road  in  the  fall,  a  side-road  was  made  into  the  adjoining  field 
around  this  place  ;  that  on  the  day  of  the  alleged  injury,  all  the 
roads  in  town,  and  in  adjoining  towns,  were  in  bad  condition,  and 
had  been  for  some  days,  as  the  snow  was  melting  and  running  ofif, 
and  the  frost  coming  out  of  the  ground ;  that  a  portion  of  the 
water  from  the  melting  snow  on  the  adjoining  field  necessarily  ran 
across  the  road  at  this  place,  and  could  not  be  prevented,  and 
that  it  unavoidably  washed  the  road,  and  could  not  be  prevented, 
or  the  road  repaired,  until  the  frost  was  out  of  the  ground  ;  that 
tlvB  highway  surveyor  of  the  district  examined  the  road  on  Tues- 
day or  Wednesday  previous  to  the  alleged  injury,  which  was  on 
Friday  of  the  same  week,  and  found  that  the  frost  was  coming  out 
of  the  ground,  and  that  the  road  was  washing,  and  concluded  it 
best  to  divert  the  travel  from  it,  and  therefore  fixed  the  approaches 
to  the  side-road  around  this  place,  which  was  used  the  fall  before, 
so  that  the  travel  could  pass  around  this  place,  and  put  a  board 
across  the  highway  near  the  point  of  divergence  at  the  upper  side, 
and  a  pole  at  the  lower,  or  down  river,  side,  each  placed  about 
three  feet  from  the  ground  ;  that  the  surveyor  had  no  knowledge 
that  the  highway  was  washing,  or  out  of  repair,  until  the  day  he 
thus  fixed  it,  and  the  selectmen  of  the  town  had  no  knowledge'  of 
the  same  until  after  the  alleged  injury ;  and  there  was  no  testi- 
mony that  the  road  had  begun  t3  wash  or  gull  out  previous  to  the 
day  that  the  surveyor  diverted  the  travel  as  aforesaid  ;  that  after 
that,  the  travel,  to  some  extent,  took  the  side-road.  But  it  ap- 
peared in  evidence  that  the  day  before  the  alleged  injury,  the  barri- 
ers erected  by  the  surveyor  were  down,  but  how,  or  when  they  came 
down,  did  not  appear,  and  that  the  board  at  the  upper  end  lay 
across  the  road  where  it  lay  the  day  of  the  alleged  injury,  and  the 
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travel  plissed  over  it,  and  kept  along  on  the  upper  side  of  the 
highway.  The  testimony  tended  to  show  that  the  highwav  sur- 
veyor had  tio  knowledge  of  this  until  after  the  alleged  injury. 
Also,  that  the  first  day  of  April  was  quite  warm  in  the  middle  of 
the  day,  as  was  the  day  before,  and  a  few  days  previous,  and  freez- 
ing at  night,  and  that  the  snow  was  melting  rapidly,  and  the  frost 
rapidly  coming  out  of  the  ground.  The  plaintiff  introduced  a 
witness  who  passed  over  the  road  on  foot  on  Thursday,  the  last 
day  of  March,  in  the  afternoon,  who  testified  that  the  snow-water 
was  running  across  the  road  freely  at  this  point,  and  was  gullying 
the  road  pretty  fast.  The  plaintiff  testified  that  there  were  no 
barriers  across  the  road,  and  that  he  did  not  notice  the  board 
which  lay  across  the  road  at  the  upper  end. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows: 

1.  "  If  the  jury  find  that  the  town,  by  their  highway  surveyor, 
had  provided  a  way  to  pass  around  the  gullies  in  the  highway,  in 
the  manner  the  testimony  tends  to  prove,  the  defendant  is  not 
guilty  of  a  want  of  ordinary  care,  and  is  not  liable  in  this  case  to 
the  plaintiff. 

2.  "  If  the  jury  find  that  the  plaintiff  knew  of  the  defects  in 
the  highway,  and  got  out  of  his  wagon  and  examined  the  highway 
at  that  point,  and  saw  fit  to  drive  over  the  road  thus  defective, 
rather  than  pass  around  by  the  way  provided  by  the  town,  he 
drove  at  his  own  risk,  and  the  town  is  not  liable. 

3.  **  That  the  town  is  not  liable  in  this  case,  unless  the  jury 
believe  that,  under  the  circumstances  proved,  the  town  ought  to 
have  repaired  the  defect  in  the  highway  before  the  accident  hap- 
pened, and  had  reasonable  opportunity  to  do  so  ;  and  that  if  the 
town  could  have  no  such  notice  and  reasonable  opportunity  as 
would  have  enabled  them  to  repair  it,  the  defect  was  not  one  for 
which  the  town  is  liable. 

4.  "  If  the  accident  was  occasioned  in  any  degree  by  the  plain- 
tiff's want  of  ordinary  care  and  prudence,  he  cannot  recover. 

5.  ^^  That  a  traveler  upon  the  highway  is  held  to  a  higher  de- 
gree of  care  when  the  roads  are  bad  in  the  spring  of  the  year, 
than  at  other  seasons  of  the  year,  when  the  highways  are  usually 
good." 

The  court  charged  fully  in  relation  to  all  aspects  of  the  case, 
and  satisfactorily  in  respect  to  all  the  defendant's  requests,  except 
the  third.  As  bearing  on  that,  the  court  called  the  attention  of 
the  jury  to  the  conceded  fact,  that  the  place  in  question  was  bad 
and  out  of  repair,  and  that  the  plaintiff  himself  saw  its  actual 
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condition  before  he  undertook  to  go  through  it.  Also  to  the  evi 
dence  that  the  town  had  opened  a  side-way  through  the  field 
around  that  bad  place,  f^^asible  and  sufficient  for  traveling  in 
safety.  Also  to  the  evidence,  pro  and  con^  whether  it  was  made 
sufficiently  obvious,  either  by^  the  manner  of  its  connection  with 
the  main  road,  or  by  guides  put  up  to  indicate  it,  so  that  the 
plaintiff  would  have  seen  it  by  the  exercise  of  proper  care  and 
outlook  under  the  circumstances ;  and  in  that  connection  the 
court  instructed  the  jury,  if  the  town  had  provided  such  a  way, 
and  had  made  it  thus  obvious,  it  had  i-elieved  itself  from  liability 
to  the  f>laintifiF  in  respect  to  that  bad  place  in  the  road  ;  that  if 
the  town  had  not  so  done,  then  the  question  was,  whether  the 
plaintiff,  in  "iew  of  the  bad  place,  which  was  known  to  him  be- 
fore he  undertook  to  go  through  it,  was  in  the  exercise  of  such 
care  and  prudence  as  prudent  men  in  his  circumstances  would  ex- 
ercise, in  undertaking  to  go  through  it  at  all ;  explaining  to  the 
jury  how  the  condition  of  a  n>ad  ma}  be  such  that  no  emergency 
of  travel  would  justify  undertaking  to  drive  over  it ;  and  that 
unless  they  should  find  that  he  was  in  the  exercise  of  such  care 
and  prudence,  he  could  not  recover  ;  that,  if  he  did  exercise  such 
care  and  prudence,  then  the  que  tion  would  be,  whether  in  his 
management  and  manner  of  driving  in  going  through,  he  was  in 
the  exercise  of  proper  care  and  prudence.  If  they  should  not 
find  that  he  was,  then  he  could  not  recover.  If  he  did  exercise 
such  care  and  prudence,  then  he  could  recover,  if  in  other  re- 
spects his  case  was  made  out  by  the  proofs.     * 

The  court,  in  course  of  the  charge,  in  effect,  instructed  the  jury 
that,  on  the  conceded  facts,  the  town  was  in  no  default,  so  far  as 
the  plaintiff  was  concerned,  in  the  matter  of  indicating  to  him  the 
bad  place,  nor  in  not  doing  more  to  warn  him  from  going  through 
it ;  for  the  reason  that  he  saw  it  nil  before  he  got  to  it,  and  got 
out  of  his  wagon  and  examined  it  before  undertaking  to  go 
through  it. 

Inasmuch  as  the  highway  surveyor,  on  Tuesday  or  Wednesday 
before  the  alleged  accident,  was  aware  of  the  defective  condition 
of  the  road,  and  according  to  his  own  testimony,  then  prepared  a 
feasible  and  safe  way  around  the  bad  place,  for  public  travel,  and 
had  put  up  barricades  at  each  end  of  the  bad  place,  the  court  did 
not  instruct  the  jury  one  way  or  the  other  as  to  the  duty  of  the 
town  in  respect  to  the  repair  of  that  bad  place,  under  the  circum- 
stances shown  by  the  defendant's  evidence,  that  was  uncontra- 
dicted, or  tha,f  it  was  liable  by  reason  of  not  having  so  done,  but 
put  the  case  to  the  jury  solely  on  the  question  whether  the  side- 
way  was  so  prepared  and  pointed  out  as  above  expressed  ;  and  if 
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not,  then  on  the  two  qoestions  above  stated  as  to  the  exercise  hj 
the  plaintiff  of  proper  care  and  prudence. 

The  defendant  excepted,  not  to  the  charge  as  given,  but  to  not 
charging  according  to  the  third  request  otherwise  than  is  above 
ahown.     Verdict  for  the  plaintiflF. 

W.  C,  French^  for  the  defendant. 

I.  The  facts  show  that  the  town  is  not  liable  for  defects  in 
ihis  highway,  under  the  circumstances,  and  that  the  plaintiff, 
when  he  undertook  to  pass  over  this  defective  road,  did  so  at  his 
own  risk. 

1.  It  is  well  settled  that  towns  are  not  in$ur4r8  against  all 
accidents  and  injuries  caused  by  defects  in  their  highways.  Prin- 
dle  V.  Fletcher,  39  Vt.  255 ;  Clark  v.  Corinth,  41  Vt.  449 ; 
Hubbard  v.  Concord,  86  N.  H.  .62  ;  Palmer  v.  CV<y  of  Ports- 
mouth, 43  N.  H.  265 ;   Morse  et  ux.  v.  Abbott,  32  Me.  46. 

2.  The  liability  of  towns  for  the  want  of  repair  of  their  high- 
ways, proceeds  on  the  ground  of  negligence  and  fault  on  their 
part  in  not  repairing  them.  If  they  are  in  no  faulty  they  are  not 
liable.  See  cases  supra,  and  Angell  on  Highways,  §  268  ;  Wood 
V.  Waterville,  4  Mass.  428;  Bice  v.  Montpelier,  19  Vt.  470. 

8.  If  one  has  reasonable  ground  to  believe  a  highway  unsafe, 
it  is  not  an  act  of  prudence  in  using  it,  and  he  cannot  recover  for 
an  injury  received  upon  it.  Briggs  v.  Taylor^  28  Vt.  180,  188  ; 
Fulsom  V.  Underhill,  86  Vt.  680. 

4.  When  highways  are  out  of  repair,  it  is  the  duty  of  towns 
to  adopt  suitable  precautionary  measures  to  protect  travelers  du- 
ring the  night  time.  Travelers  by  day  ordinarily  need  no  sucli 
precautions.     Kimball  v.  Bath,  38  Me.  219. 

II.  The  court  should  have  instructed  the  jury  according  to 
the  defendant's  third  request.  The  request  was  drawn  in  the  lan- 
guage of  the  supreme  court  of  New  Hampshire  in  the  leading 
case  of  Hubbard  v.  Concord,  supra,  where  the  law  wa<  held  as 
claimed  by  the  defendant  in  this  case,  in  an  able  opinion  by  Saw- 
yer, J.  The  same  rule  has  been  held  in  Johnson  v.  Haverhill, 
35  N.  H.  74  ;  Palmer  v.  CUg  of  Portsmouth,  supra ;  Chamber- 
lin  V.  EnfieU,  43  N.  H.  856  ;  Howe  et  ux.  v.  Plainfidd,  41  N. 
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H.  135  ;  Farnum  y.  Concord^  2  N.  H.  392 ;  and  is  recognized 
in  MainB  and  Massachusetts.  Frost  v.  Portland,  2  Fairf.  271  ; 
Kimball  v.  Bath,  supra  ;  Stats  v.  Fryburg,  15  Me.  405 ;  Howard 
V.  North  Bridgewaier^  16  Pick.  189 ;  Adams  v.  Carlisle,  21  Pick. 
146  ;  Tisdale  et  uz.  v.  Norton,  8  Met.  388.  And  we  claim  the 
question  has  been  settled  in  this  state  in  Prindle  v.  Fletcher^  39 
Vt.  256,  and   Clark  v.  CorirUh,  41  Vt.  449. 

III.  It  is  the  duty  of  the  court  to  instruct  the  jury  upon  all 
questions  of  law  raised  by  the  issue  or  by  the  testimony  on  trial, 
when  requested,  or  without  request.  The  court  should  have  given 
the  jury  proper  instructions  as  to  the  duty  of  the  town  in  relation 
to  the  repairs  of  this  highway.  Brainard  et  al,  v.  Burton  et  al, 
5  Vt.  97  ;  Wetherbee  v.  Foster,  lb.  136 ;  Briggs  v.  Georgia,  12 
Vt.  60  ;  Vaughan  v.  Porter,  16  Vt.  266 ;  Campbell  v.  Day,  lb. 
558 ;    Whitney  v.  Lynde,  lb.  579  ;  Hazard  v.  Smith,  21  Vt.  123. 

IV.  The  opinion  of  the  plaintiff,  and  of  the  witness  Noyes,  as 
to  the  length  of  time  the  gullies  had  been  there,  was  improperly 
admitted.  1  Grecnl.  Ev.  §  440.  The  opinion  of  non-professional 
men  may  be  given  in  connection  with  the  facts  observed  by  them, 
when,  "  from  the  general  and  indefinite  nature  of  the  inquiry,  it 
is  not  susceptible  of  direct  proof,"  as  in  cases  of  insanity,  or  as  to 
the  insolvency  of  a  person.  Lester  v.  PUtsford,  7  Vt.  158  ;  Daviz 
V.  Fullers,  12  Vt.  178 ;  Cram  v.  Cram,  33  Vt.  15 ;  Hard  v. 
Brown,  18  Vt.  87  ;  Sherman  v.  Bhdgett,  28  Vt.  149 ;  Richard- 
son V.  Hitchcock,  lb.  757. 

S.  E.  ^  S.  M.  Pingrey,  for  the  plaintiflF. 

The  objection  to  the  questions  put  to  the  plaintiff  and  to  the 
witness  Noyes,  is  not  well  grounded.  If  the  questions  were  ob- 
jectionable at  the  stage  of  the  trial  when  put,  the  objection  was 
obviated  by  the  subsequent  concession  on  the  part  of  the  defend- 
ant, of  the  fact  of  notice. 

The  defendant's  third  request,  under  the  circumstances  of  the 
case,  was  absurd. 

It  was  conceded  that  the  road  was  in  bad  condition  the  Tues- 
day or  Wednesday  before  the  injury,  and  that  the  town  then 
had  notice.     It  also  appeared  from  the  defendant's  testimonj, 
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that  the  washing  out  of  the  gullies  could  not  be  prevented,  nor 
the  bad  place  repaired,  until  after  the  frost  was  out  of  the 
ground.  Therefore,  the  "reasonable  opportunity"  to  repair, 
from  their  own  showing,  could  not  exist  until  an  indefinite  future 
time,  when  the  frost  would  be  out.  The  request  suggests  no  duty 
to  be  done  by  the  town  while  thus  waiting  for  ihe  frost  to  leave 
the  ground ;  no  side-road  is  suggested  ;  no  fencing  up  of  the  bad 
place ;  no  indicia  to  warn  the  traveler  of  it,  or  to  invite  him  to 
the  side-road. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  question  put  to  Noyes  by  the  plaintiff's  counsel, 
whether  the  gullies  had  the  appearance  of  having  been  washed 
out  recently  or  not,  and  his  reply,  that  he  should  think  they  had 
been  there,  from  the  appearance,  for  several  days,  and  a  similar 
answer  from  the  plaintiff  to  a  like  question,  were  proper.  The 
general  rule  is,  that  the  opinions  of  witnesses,  except  upon  ques- 
tions of  art,  science,  and  skill,  are  not  admissible.  But  the  rule 
has  its  exceptions.  Where  the  facts  are  of  such  a  character  as  to 
be  incapable  of  being  presented  with  their  proper  force  to  any 
one  but  the  observer  himself,  so  as  to  enable  the  triers  to  draw,  a 
correct  or  intelligent  conclusion  from  them  without  the  aid  of  the 
judgment  or  opinion  of  the  witness  who  had  the  benefit  of  per- 
sonal observation,  he  is  allowed,  to  a  certain  extent,  to  add  his 
conclusion,  judgment,  or  opinion.  The  evidence  comes  within  this 
exception  to  the  rule. 

On  the  question  pertaining  to  the  charge,  the  defendant's  coun- 
sel has  entered  upon  a  discussion  much  beyond  the  scope  of  the 
case  presented  by  the  exceptions.  It  is  only  necessary  for  the 
court  to  decide  the  question  involved  in  relation  to  which  the  de- 
fendant took  exception  at  the  trial.  The  case  states  that  "  the 
defendant  excepted,  not  to  the  charge  as  given,  but  to  not  charg- 
ing according  to  the  third  request "  otherwise  than  as  shown  by 
the  exceptions.  The  third  request  to^charge  was  this :  "  That 
the  town  is  not  liable  in  this  case  unless  the  jury  believe  that,  un- 
der the  circumstances  proved,  the  town  ought  to  have  repaired 
the  defect  in  the  highway  before  the  accident  happened,  and  had 
62 
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reasonable  opportunity  to  do  so  ;  and  that,  if  the  town  could  have 
no  such  notice  and  reasonable  opportunity  as  would  have  enabled 
them  to  repair  it,  the  defect  was  not  one  for  which  the  town  was 
liable."  This  request  assumes  as  matter  of  law  that  if  the  town 
had  not  had  reasonable  opportunity  to  repair  the  defect  in  the 
highway  before  the  accident  happened  to  the  plaintiff,  the  town 
is  not  liable,  and  that  the  verdict  should  be* for  the  defendant, 
irrespective  of  whatever  else  the  jury  might  find  from  the  evi- 
dence in  the  case.  This  ignores,  or  completely  repudiates,  the 
idea  of  any  obligation  on  the  part  of  the  town  to  put  up  and 
maintain  across  the  road  a  barrier  to  warn  travelers  that  the  road 
at  the  defective  place  in  question,  by  reason  of  its  dangerous  con- 
dition, was  not  to  be  traveled ;  and  to  provide  a  side-way,  with 
proper  guides  to  turn  the  travel  from  the  dangerous  place  in  the 
road,  and  to  direct  it  to  the  side-way.  If  the  county  court  had 
charged  according  to  the  third  request,  they  could  not,  without 
having  the  charge  repugnant,  have  recognized  in  the  charge  this 
duty  on  the  part  of  the  town,  as  they  did,  to  provide  a  side-way, 
with  proper  guides  put  up  to  indicate  to  travelers  that  it  was 
substituted  for  the  time  being,  for  the  highway  around  the  defec- 
tive place.  The  accident  to  the  plaintiff  happened  on  the  first 
day  of  April,  on  Friday.  The  evidence  on  the  part  of  the  de- 
fense was,  that  the  highway  surveyor  of  the  district,  on  the  Tuesday 
or  Wednesday  next  before  the  accident,  examined  the  ruad  at  the 
place  in  question,  and  found  it  washing  out ;  and  coDciuded  it 
best  to  divert  the  travel  upon  a  side-way  which  he  opened  for  that 
purpose,  where  the  side-way  had  been  used  the  fall  before,  when 
this  same  piece  of  road  was  out  of  repair,  in  the  field  around  this 
bad  place.  The  theory  of  the  defense,  so  far  as  it  relates  to  the 
omission  of  the  town  to  repair  the  few  rods  of  road  in  question, 
is,  that  it  was  impracticable  to  do  it  until  the  frost  ishould 
come  out  of  the  ground ;  and  hence  that  the  town  had  not  had 
reasonable  time  to  repair  it.  It  is  conceded  in  argument  that 
it  was  not  claimed  at  the  trial  that  the  road  was  in  -sufficient 
repair.  If  the  town  was  excusable  upon  this  ground  for  thus  de- 
laying the  repairs,  it  is  manifest  that  it  was  the  duty  of  the  town 
to  provide  a  side-way  in  the  meantime,  and  turn  the  travel  off  the 
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highway,  around  the  bad  place,  especially  as  it  appears  that  it 
was  practicable  to  do  so.  But  whether  it  can  be  assumed  as  mat- 
ter of  law  that  such  was  its  duty,  or  not,  it  would  have  been  error 
for  the  court  to  have  assumed  as  matter  of  law  that  no  such  duty 
rested  upon  the  town,  as  they  must  have  done  if  the  defendant's 
third  request  had  been  granted.  Upon  this  ground  the  defend- 
ant's request  was  properly  denied. 

Upon  another  ground  it  is  manifest  that  there  was  no  error  in 
the  denial  of  this  request,  of  which  the  defendant  can  complain. 
The  court  left  it  to  the  jury  upon  the  evidence,  to  say  whether 
the  town  had  properly  performed  its  duty  in  the  manner  in  which 
it  provided  the  side-way  and  guided  the  travel  upon  it ;  and  in 
that  connection  told  the  jury  that  if  the  town  had  provided  such 
*a  way,  and  had  made  it  sufBciently  obvious  to  the  traveler,  it  had 
relieved  itself  from  liability  to  the  plaintiff  in  respect  to  that  bad 
place  in  the  road.  Whether  this  is  strictly  correct  or  not,  it  is 
not  a  proposition  to  which  the  defendant  has  a  right  to  object. 
This  charge  excused  the  town  from  all  liability  for  the  defect  in 
the  highway,  if  the  town  had  done  its  duty  in  the  matter  of  pro- 
viding a  side-way,  and  properly  indicating  it  to  the  traveler. 
The  defendant  clearly  could  require  no  more  than  this. 

Judgment  affirmed. 


James  Bryant  v.  Mercy  P.  Clark.* 
Voluntary  Payment. 

The  pUlntlff  TolaDtarlly,  and  without  the  request  of  the  defendant,  paid  taxes  \ 
on  real  estate  in  the  poaseBslon  of  the  defendant,  who  had  the  equitable  title  thereto, 
but  the  legal  title  of  which  was  in  the  plaintiff,  who  oiaimed  to  own  the  equitable 
title  also,  and  denied  the  title  of  Uie  defendant,  and  her  right  of  possession.  BM,  that 
the  plaintiff  oonld  not  reoorer  of  the  defendant  fbr  the  money  thus  paid. 

Assumpsit.    Plea,  the  general  issue,  and  trial  by  the  court, 
May  term,  1871,  Barrett,  J.,  presiding. 

*Thi8  caM  W4»  4epidpd  j^t  tb»  February  term,  1872. 
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The  plaintiflf  claimed  to  recover  for  an  alleged  breach  of  con- 
tract to  deliver  saw-logs,  and  the  court  ruled  that  the  plaintiff 
could  not  recover  therefor ;  but  no  question  was  made  in  this 
court  as  to  the  correctness  of  that  ruling. 

The  plaintiff  also  claimed  to  recover  for  taxes  paid  by  him  on 
certain  real  estate  described  in  a  deed  from  him  to  the  defend- 
ant, delivered  as  an  escrow,  dated  June  2,  1866,  which  were 
assessed  after  the  date  of  said  deed,  and  before  the  delivery 
thereof,  which  was  made  on  the  16th  of  July,  1869,  in  obedience 
to  a  decree  of  the  court  of  chancery  dated  July  12,  1869.  The 
defendant  was  in  possession  of  said  premises  from  the  date  of  said 
deed,  claiming  the  rights  thereto  which  were  accorded  to  her  by 
said  decree.  The  plaintiff  refused  the  delivery  of  said  deed  to 
the  defendant,  claiming  that  the  title  of  said  premises  was  legally 
and  equitably  in  him,  and  that  the  defendant  had  no  title,  or 
right  of  possession.  The  plaintiff  paid  said  taxes  as  owner  of 
said  premises,  voluntarily,  without  the  request  of  the  defendant. 
The  collector  never  called  upon  the  defendant  for  the  payment 
thereof;  nor  did  the  plaintiff,  prior  to  the  commencement  of  this 
suit,  inform  the  defendant  of  the  amount  paid  by  him,  or  request 
her  to  pay  the  same.  The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court.  Judgment  for  the  defendant,  proforma^ 
and  exceptions  by  the  plaintiff. 

Sewall  Fullam^  for  the  plaintiff.. 

The  defendant  was  in  the  possession  and  use  of  the  lands  taxed, 
claiming  them  in  equity:  the  plaintiff  had  the  legal  title,  and 
denied  the  defendant's  equity ;  but  the  court  of  chancery  awarded 
the  lands  to  the  defendant.  During  this  controversy,  the  plain- 
tiff paid  the  taxes,  which  were  assessed  to  him,  but  which  the 
defendant  in  equity  was  bound  to  pay.  If  the  action  lies  for 
money  which  ex  equo  et  bono  the  defendant  ought  to  refund,  or 
for  money  paid  by  mistake,  it  is  difficult  to  see  why  the  plaintiff 
should  not  recover.  But,  it  is  said,  the  plaintiff  did  not  demand 
payment  before  suit  brought.  The  defendant  knew  she  did  not 
pay  the  taxes,  and  that  the  plaintiff  had  the  legal  title, — there- 
fore, notice  to"  her  of  the  payment  of  the  taxes  by  the  plaintiff  is 
to  be  presumed. 
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F.  C.  Rohhins  and  W.  C,  French^  for  the  defendant. 

The  plaintiflF  paid  the  taxes  of  his  own  wrong,  and  cannot  re- 
cover therefor.  A  demand  was  necessary  before  suit  brought. 
BuUer  N.  P.  147  ;  Hall  ^  Chase  v.  Peck  ^  Co,  10  Vt.  474  ; 
Mattocks  V.  Lyman  et  ah  16  Vt.  113,  118 ;  S.  C  18  Vt.  98. 
This  question  is  res  judicata^  and  was  conclusively  settled  in  the 
chancery  suit.     2  Parsjns  Cont.  234  ;   2  Kent  Com.  120. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  No  question  is  made  by  the  plaintiflf's  counsel  in 
relation  to  the  ruling  of  the  county  court  against  the  claim  of  the 
plaintiflF  for  the  alleged  breach  of  contract  for  the  delivery  of  the 
saw-logs. 

The  only  question  presented  for  the  consideration  of  this  court 
is,  whether  the  county  court  erred  in  holding,  upon  the  facts 
stated,  that  the  plaintiff  was  not  entitled  to  recover  for  the  taxes 
paid  by  him  upon  the  real  estate  mentioned  in  the  exceptions, 
assessed  while  the  title  to  the  estate  was  in  the  plaintiff,  and  which 
was  subsequently  conveyed  to  defendant  by  the  plaintiff  in  obedi- 
ence to  a  decree  in  chan^  cry,  obtained  in  the  suit  of  this  defendant 
against  this  plaintiff.  The  facts  make  a  case  of  voluntary  pay- 
ment on  the  part  of  the  plaintiff,  without  request,  and  without 
promise  of  repayment  on  the  part  of  the  defendant.  It  cannot 
be  regarded  as  a  compulsory  payment,  since  whatever  supposed 
compulsion  there  was,  was  by  the  plaintiff's  own  voluntary  pro- 
curement. Nor  can  the  case,  upon  the  facts,  be  brought  within 
the  principle  applical>le  to  the  recovery  for  money  paid  by  mis- 
take. Even  if  a  bona  fide  mistake  on  the  part  of  the  plaintiff  in 
relation  to  his  right  to  withhold  from  the  defendant  the  title  of  the 
land,  and  denying  her  right  to  possession,  could  avail  the  plain- 
tiff in  this  suit,  no  such  mistake  is  found  by  the  county  court,  and 
it  cannot  be  inferred  by  this  court ;  the  intendment  would  rather 
be  the  contrary,  and  that  he  acted  in  his  own  wrong  in  the  mat- 
ter. Therefore,  without  looking  into  the  particulars  of  the  pro- 
ceedings in  the  chancery  suit,  further  than  they  are  digplosed  in 
the  exceptions,  there  appears  no  legal  ground  on  which  to  rest 
the  plaintiff's  claim  to  recover  for  the  taxes  paid  by  him.     On  in- 
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spection  of  the  proceedings  in  that  cause,  it  appears,  among  other 
things,  that  June  2,  1866,  the  derendant  paid  the  plaintiff  two 
hundred  dollars  towards  the  consideration  for  the  premises,  and 
gave  him  her  promissory  note  for  one  hundred  and  seventy-four 
dollars,  on  demand  with  interest,  for  the  balance  thereof ;  and  at 
the  same  time  the  plaintiff  executed  a  deed  to  the  defendant  of  the 
premises ;  and  the  note  and  deed  were  deposited  in  the  hands 
of  Samuel  Peabody  for  safe  keeping,  and  to  be  delivered  to  the 
defendant  on  the  payment  of  the  note — that  on  the  10th  October, 
1866,  the  defendant  tendered  the  amount  of  the  note  and  interest 
to  the  plaintiff,  and  demanded  the  delivery  of  the  deed  and  the 
note,  which  was  refused  by  the  plaintiff ;  whereupon  this  defend- 
ant commenced  her  bill  in  chancery  mentioned  in  the  exceptions. 
This  plaintiff  resisted  that  suit  on  several  grounds  ;  one  of  which 
was,  that  the  note  was  to  have  been  paid  by  July  1, 1866  ;  also 
upon  the  ground  that  the  fulfillment  on  the  part  of  the  defendant 
of  the  contract  for  the  delivery  of  the  saw-logs  mentioned  in  the 
bill  of  exceptions,  was  a  condition  precedent  to  the  delivery  of  the 
deed ;  and  on  the  further  ground  that  the  parties  had  verbally 
rescinded  the  contract  in  relation  to  the  conveyance  of  the  land  to 
the  defendant.  All  these  matters  of  defense  failed  upon  the 
proofs  in  the  case,  and  it  ap|)earing  that  the  money  tendered  had 
been  paid  into  court  in  that  cause,  this  defendant  had  a  decree 
for  the  unconditional  delivery  of  the  deed,  and  for  costs  of  suit. 
The  taxes  in  question  were  assessed  pending  that  controversy ; 
and  although  the  mere  payment  of  them  by  the  plaintiff  enured 
to  the  benefit  of  the  defendant,  and  might  seem  to  create  an  ap- 
parent equity  in  favor  of  the  plaintiff,  yet,  viewed  in  connection 
with  the  assertion  of  the  unfounded  claim  under  which  he  made 
the  payment,  the  whole  together  very  likely  was  a  detriment  in- 
stead of  a  benefit  to  this  defendant.  And  very  likely  this  was  the 
view  the  court  entertained  in  the  decision  of  the  suit  in  chancery. 
In  that  case,  this  plaintiff  alleged  in  his  answer  the  payment  of 
these  taxes  by  himself,  (at  least,  so  much  of  them  as  had  accrued 
at  that  tijne),  and  had  the  court  thought  it  equitable,  it  might 
have  been  made  a  condition  of  the  decree  for  the  delivery  of  the 
deed  to  this  defendant,  that  she  should  make  the  plaintiff  good  in 
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the  matter  of  these  taxes.  The  omission  of  that  court  to  make 
any  such  order  in  the  chancery  cause,  leaves  it  to  be  inferred  that 
the  court;  upon  the  whole  case,  did  not  consider  that  equity  re- 
quired it.  If  in  equity  this  plaintiff  is  not  entitled  to  recover  for 
such  payment,  clearly  he  cannot  recover  at  law.  But  if  it  be  as- 
sumed that  the  court,  in  the  decision  of  the  cause  in  chancery, 
did  not  pass  upon  this  matter,  but  intended  to  leave  this  plaintiff 
to  his  remedy  at  law,  if  any,  the  result  is  the  same,  as  the  record 
of  the  suit  in  chantery,  at  least,  does  not  disclose  any  thing  to 
aid  the  plaintiff  in  this  action. 
Judgment  affirmed. 


James  A.  Bryant  v.  Samuel  Pembeb. 
Sale  without  Fraud  or  Warranty,     Evidence,     Practice, 

It  it  mo  defeBM  to  an  aation  upon  a  note  giren  for  the  prioe  of  a  cow,  that  the  oow  was 
worthlea  at  the  time  of  the  sale,  if  the  gale  was  without  fraud  or  warranty  on  the  part 
of  the  yendor. 

The  rendor  ezehanged  a  pair  of  horses  ibr  a  mare  and  the  cow  for  whioh  said  note  was 
giren.  The  defendant,  for  the  purpose  of  showing  fraud  by  the  vendor  in  the  sale  of 
said  eow  to  the  defendant,  and  as  tendlDg  to  show  his  knowledge  of  her  worthless  oon- 
dition,  elalmed  on  trial  that  the  vendor  gave  little  or  nothing  for  said  cow{  and,  as 
bearing  upon  that  question,  introduced  ertdenoe,  against  the  plaintiff's  objection,  to 
show  that  said  pair  of  horses  was  of  small  ralue.  Htid,  that  such  eridenoe  was  too 
ind'ftnite  to  warrant  an  inference  that  the  yendor  knew  the  condition  of  said  oow. 

If  a  defendant  claims  judgment  on  the  ground  that  he  has  proved  a  plea  which  is  insuf- 
fleient  in  law  as  a  defense,  he  must,  at  least,  prove  as  fkr  as  he  does  allege. 

AssuMPsrr  upon  a  promissory  note  for  fifiy  dollars,  executed 
by  the  defendant,  and  payable  to  H.  A.  Bryant,  or  bearer. .  The 
defendant  pleaded,  first,  the  general  issue  ;  secondly,  actio  non^ 

^^  Because  he  says  that  the  note  named  in  said  first  count,  was 
given  by  this  defendant  to  Hiram  A.  Bryant,«named  in  said  count 
as  H.  A.  Bryant,  for  a  cow  bought  by  the  defendant  of  said 
Hiram,  which  cow,  at  the  time  of  said  purchase  and  giving  said 
note  therefor,  was  sick,  and  of  no  value  whatever,  and  soon  after 
died  ;  that  on  said  sale,  said  Hiram  represented  said  coVr  to  be  a 
good  cow,  and  all  right,  when,  as  the  said  Hiram  then  knew,  said 
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COW  was  then  of  no  value,  and  was  sick  ;  and  the  defendant  avers 
that  said  note  was  uncurrent  and  past  due  when  it  was  transferred 
by  said  Hiram  ;  and  this  he  is  ready  to  verify,"  &c. 

The  third  plea  was  like  the  second,  except  that  the  scienter  was 
not  alleged.  All  the  pleas  were  treated  at  the  trial  as  traversed* 
Trial  by  jury,  December  term,  1872,  Barrett,  J.  presiding. 

It  appeared  that  said  note  was  given  for  the  price  of  a  cow 
which  the  defendant  bought  of  said  H.  A^  Bryant,  who  had  ob- 
tained her  the  same  day  by  exchanging  a  pair  of  horses  with  one 
Huntington  for  a  certain  mare  and  said  cow.  As  bearing  on  the 
question  of  fraud  by  the  said  H.  A.  Bryant  in  the  sale  of  the  cow 
to  the  defendant,  and  as  tending  to  show  his  knowledge  of  the 
condition  of  the  cow  at  the  time  of  said  sale,  the  defendant  claimed 
on  the  trial  that  said  H.  A.  Bryant  gave  little  or  nothing  for  her, 
and  on  that  question  oflFered  evidence  to  show  that  said  pair  of 
horses  was  of  small  value ;  to  which  the  plaintiff  objected  ;  the 
court  admitted  the  evidence ;  to  which  the  plaintiff  excepted. 
The  defendant  claimed  on  the  trial,  and  gave  evidence  tending  to 
show,  that  he  bought  the  cow  expressly  for  a  dairy  cow,  and  that 
this  was  known  to  the  said  H.  A.  Bryant,  and  that  he  sold  her  as 
such ;  that  at  the  time  of  said  sale  to  the  defendant,  the  cow  had 
a  disease,  of  which  she  subsequently  died,  and  of  which  the  de- 
fendant was  wholly  ignorant,  but  supposed  her  to  be  sound  and 
healthy,  and  that  in  consequence  of  said  disease,  she  was  worth- 
less at  the  time  of  the  sale. 

The  plaintiff  claimed,  and  requested  the  court  to  charge,  that 
if  the  said  H.  A.  Bryant,  at  the  time  of  the  sale,  was  ignorant  of 
any  such  disease,  and  sold  the  cow  to  the  defendant  without  fraud 
or  warranty,  the  fact  that  she  was  so  diseased  and  worthless  was 
no  defense  to  the  note.  Also,  that  if  the  defendant  took  the  cow, 
and  kept  her  till  she  died  (from  July  20th  to  the  last  of  the  next 
September),  and  made  no  offer  to  return  her,  or  to  rescind  the 
trade,  he  therebv  affirmed  the  same,  and  was  not  entitled  to  ques- 
tion its  validity.  The  court  declined  so  to  charge ;  but  charged 
that,  if  the  cow  was  worthless  as  a  cow,  if  in  point  of  fact  H.  A. 
Bryant  conveyed  no  value  to  Pember  by  the  sale  of  the  cow  to 
him,  there  was  no  consideration  for  the  note,  and  that  would  be  a 
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defense  ;  but  that,  on  the  other  hand,  if  the  cow  was  of  any  appre- 
ciable value  when  sold  to  the  defendant,  there  was  not  such  a  want 
or  failure  of  consideration  as  would  constitute  a  defense  to  this  suit. 
To  the  said  refusal  and  charge,  the  plaintiff  excepted.  In  all 
other  respects  the  charge  was  full  and  satisfactory.  It  was  con- 
ceded that  th*e  note  in  suit  was  transferred  to  the  plaintiff  after 
maturity,  and  that  he  knew  for  what  it  was  given.  Verdict  for 
the  defendant. 

J".  J".  Wilson,  for  the  plaintiff. 

When  a  chattel  is  sold  without  fraud  and  without  warranty,  the 
vendor  is  not  liable  for  any  latent  defect.  Chit.  Cont.  466,  note  1 ; 
2  Kent  Com.  485 ;  1  Swift  Dig.  888 ;  Penniman  v.  Pierson,  1 
D.  Chip.  394  ;  Barrett  v.  Sail,  1  Aik.  269  ;  Stephens  v.  Smith, 
21  Vt.  90 ;  Paddock  v.  Strobridge,  29  Vt.  470 ;  Bond  et  al.  v. 
Clark,  35  Vt.  677  ;  Wallace  v.  Stone,  88  Vt.  607  ;  Ricks  v. ' 
Billoharttf,  8  Porter,  138 ;  Sheppard  v.  Temple,  3  N.  H.  456 ; 
Perkins  v.  Bomford,  lb.  522 ;  Bluett  v.  Osborne  et  al.  1  Stark. 
384  ;  Parkinson  v.  Lee,  2  East,  314  ;  Ormsod  v.  Heath,  14  M. 
A  W.  651 ;  March  v.  Pigott,  5  Burr.  2802 ;  Boman  v.  Boman, 
8  Conn.  409 ;  SweU  v.  Colgate  et  als.  20  Johns.  196 ;  S  Caines, 
48 ;  25  Me.  337  ;  1  N.  H.  179  ;  1  Wend.  185. 

Could  the  defendant  recover  back  if  he  had  paid  ?  The  vendor 
of  a  note  without  endorsement,  can  collect  the  agreed  price,  not- 
withstanding it  turns  out  that  the  note  at  the  time  of  sale  was 
worthless.  Chit.  Bills,  76,  77,  note  ;  Bayley  Bills,  2d  Am.  ed. 
537,  538. 

In  this  case  there  was  no  failure  of  consideration.  The  con- 
sideration for  the  note  was  the  cow  as  she  was,  and  if  the  defend- 
ant wished  to  protect  himself  against  latent  defects,  he  could  have 
required  a  warranty.  Paddock  v.  Strohridge,  supra  ;  Parkinson 
V.  Lee,  supra  ;   Wallace  v.  Stone,  supra. 

The  defendant  did  not  offer  to  rescind.  82  Vt.  1 :  lb.  179 ; 
83  Vt.  249. 

Hunton  ^  Oilman,  for  the  defendant. 

In  respect  to  the  first  exception.    It  is  alleged  in  the  second 
plea,  that  H.  A.  Bryant  knew  the  cow  was  of  no  value.     We  sub- 
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mit  that,  under  that  plea,  it  was  relevant  to  show  that  the  horses, 
on  the  sale  of  which  he  obtained  the  cow,  were  of  little  value, 
and  that  there  is  no  error  in  admitting  the  testimony.  Under  the 
charge,  it  became  wholly  immaterial. 

There  is  no  error  in  the  charge,  that  if  the  cow  was  of  no  value 
at  the  time  of  the  sale,  that  that  is  a  defense  to  the  note.  It  sus- 
tained the  third  plea.  Hurd  v.  Spencer^  40  Vt.  581 ;  Henry  v. 
ifarfiw,  39  Vt.  42  ;  Fo%ter  v.  Phaley  et  al.  35  Vt.  303  ;  'Oraiffin 
et  ah  V.  Fowler  et  al.  34  Vt.  326. 

There  was  no  error  in  the  refusal  to  cliarge  as  requested  in  re- 
spect to  there  being  no  oflfer  to  rescind.  KeUey  v.  Pember^  35 
Vt.  183, 185. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  charge  of  the  court,  "  that  if  the  cow  was 
worthless  as  a  cow  ;  if,  in  point  of  fact,  H.  A.  Bryant  conveyed 
no  value  to  Pember  by  the  sale  of  the  cow  to  him  ;  there  was  no 
consideration  for  the  note,  and  that  would  be  a  defense,"  treats 
the  simple  fact  that  the  cow,  by  reason  of  a  disease  upon  her  at 
the  time  of  the  sale,  was  at  that  time  worthless,  as  constituting  a 
want  of  consideration  which  avoids  the  note.  An  entire  want 
of  consideration,  or  an  entire  failure  of  consideration,  is  a  good 
defense  to  the  entire  note.  The  question  is,  whether  the  facts 
which  the  jury  were  required  to  find  in  order  to  find  a  verdict 
for  the  defendant,  constitute  either  a  want,  or  a  failure,  of  con- 
sideration, within  the  meaning  of  the  rule  of  law  on  this  subject. 
Nothing  appears  in  this  case  to  take  it  out  of  the  general  rule, 
that  in  the  purchase  of  a  chattel,  with  no  warranty  or  fraud  on 
the  part  of  the  seller,  it  is  at  the  risk  of  the  buyer  as  to  defects 
and  unsoundness.  In  such  case,  whether  the  seller  has  received 
the  price,  or  not,  from  the  buyer,  and  the  article  tiirns  out  to 
have  been  unsound  or  defective  at  the  time  of  the  sale,  even  to 
the  extent  of  rendering  it  worthless,  the  seller  is  not  liable  in  an 
action  for  damages,  or  to  recover  back  the  price  paid.  If  the 
stipulated  price  has  not  been  paid,  and  the  seller  brings  an  ac- 
tion to  recover  it,  the  same  rule  applies  as  to  which  party  should 
bear  the  loss  resulting  from  such  defects  or  unsoundness.    So  far 
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as  the  article  fails  from  a  defect  which  is  at  the  risk  of  the  seller 
— ^as  the  want  or  failure  of  title  of  the  seller,  as  to  which  there 
is  an  implied  warranty  on  his  part-r-so  far  there  is  a  want  or 
failure  of  consideration.  But  if  the  failure  of  the  article  is  by 
reason  of  a  defect  as  to  which  the  buyer  takes  the  risk,  there  is 
no  want  or  failure  of  consideration,  in  the  legal  sense  of  the  rule, 
even  if  thereby  the  article  is  rendered  worthless ;  as  the  buyer 
in  such  case  gets  and  retains  what  he  bought,  that  is,  the  prop- 
erty at  his  own  risk  as  to  such  defect.  The  charge  of  the  court 
was  erroneous  in  this,  that  it  treated  the  fact  that  the  cow  was 
worthless  at  the  time  of  the  sale,  as  a  want  or  failure  of  consid- 
eration, and  a  defense  to  the  note  given  for  the  stipulated  price, 
without  fraud  or  warranty  on  the  part  of  the  seller.  The  plain- 
tiff was  entitled  to  a  charge  on  this  point  substantially  according 
to  the  first  proposition  in  his  request. 

As  to  the  exception  to  the  admission  of  the  testimony  objected 
to,  the  evidence  offered  and  admitted  appears  to  have  been  of  a 
general  and  very  indefinite  character.  Proof  that  the  pair  of 
horses,  which  H.  A.  Bryant  gave  in  exchange  for  a  mare  and  the 
cow,  "  was  of  small  value^^^  is  too  indefinite  to  warrant  an  infer- 
ence that  he  knew  the  diseased  condition  of  the  cow  They  might 
be  of  small  value,  and  yet  not  sufficiently  so  relatively  to  warrant 
such  inference.  The  evidence  as  stated  falls  far  short  of  showing 
that  he  bought  the  cow  at  a  price  so  trifling  as  to  furnish  evidence 
that  he  knew  her  diseased  condition.  We  do  not,  however,  in- 
tend to  say  that  there  might  not  be  such  a  wide  difference  between 
the  price  paid,  und  the  value  if  sound  and  free  of  fault,  as  to 
render  the  evidence  admissible  as  a  circumstance. 

Under  the  exception  to  the  charge,  the  defendant's  couosel 
make  the  further  point  and  claim,  that  whatever  the  law  may  be 
in  relation  to  the  necessity  of  proof  of  a  warranty  or  fraud  on 
the  part  of  the  seller,  to  constitute  a  defense  to  an  action  for  the 
stipulated  price,  still,  in  this  case  there  is  no  error  in  the  charge 
of  which  the  plaintiff  can  complain,  insisting  that  it  was  correct 
as  applicable  to  the  third  plea,  which  does  not  allege  either  a 
warranty  or  fraud  on  thcr  part  of  the  seller ;  claiming  that  the  jury 
under  the  charge  ipn9t  have  found  the  third  plea  proved.    But 
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this  proposition  is  not  tenable,  as  the  third  plea  contains  the  alle- 
gation, among  other  things,  that  ''  in  said  sale,  said  Hiram  [the 
seller]  represented  said  cow  to  be  a  good  cow,  and  all  right." 
The  charge  of  the  court  did  not  require  this  fact  to  be  found  by 
the  jury  in  order  to  warrant  a  verdict  for  the  de/endant. .  This  is 
a  material  allegation,  jet  the  plea  is  insufficient  for  want  of  a& 
allegation  that  the  seller,  at  the  the  time  of  the  sale,  knew  the 
cow  was  diseased.  If  a  defendant  claims  judgment  on  the  ground 
that  he  has  proved  a  plea  which  is  insufficient  in  law  as  a  defense, 
he  must  at  least  prove  so  far  as  he  does  allege. 
Judgment  reversed,  and  new  trial  granted. 


L.  Oarlob  Davis,  guardian  op  Almira  Pierce,  v.  The  Town 

OP  Plymouth. 

Competency  of  Witness, 

On  a  petition  of  tbe  gnardlan  of  a  woman  for  a  deerw  of  noUity  of  a  marriage  between 
her  and  one  P.,  deoeaaed,  on  the  ground  that  her  consent  to  the  marriage  waa  obtained 
by  foroe  and  frand.  It  was  keU,  that  she  was  not  a  competent  witness. 

Petition  for  a  decree  op  nullity  of  a  marriage  between  the 
said  Almira  and  one  George  W.  Pierce,  deceased,  celebrated  be- 
fore Rufus  A.  Earl,  a  justice  of  the  peace,  on  the  80th  of  Au- 
gust, 1866.  The  petition  was  based  on  the  ground  that  the  con- 
sent of  the  said  Almira  to  said  marriage,,  was  obtained  by  the 
fraud  of  the  said  Earl  and  of  one  Merrick  Butler,  and  others 
to  the  petitioner  unknown,  for  the  fraudulent  purpose  of  thereby 
changing  her  legal  settlement  from  the  town  of  Plymouth  to  the 
town  of  Reading.  The  allegations  of  the  petition  are  sufficiently 
stated  in  the  opinion. 

The  petitioner  introduced  testimony  tending  to  show  that  the 
said  Almira  had  always  been  a  feeble-minded  person,  easily  influ- 
enced, and  not  capable  of  taking  care  of  herself,  or  of  making 
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contracts  ;  that  on  the  morning  of  the  alleged  marriage,  she  was 
decoyed  into  the  house  of  the  said  Butler,  in  Plymouth,  who  was 
very  officious  in  the  matter  of  said  marriage,  and  therein  forcibly 
detained  against  her  will,  and  against  the  will  of  her  mother  and 
natural  guardian.  The*  petitioner  then  offered  to  prove  by  the 
said  Almira,  that  she  was  detained  at  said  Butler's  as  aforesaid, 
against  her  will,  by  threats,  fraud,  and  force,  until  a  justice  could 
be  procured,  apd  while  the  justice  was  there ;  that  she  never  at 
any  time  consented  to  any  marriage  with  the  said  Pierce,  and  that 
no  marriage  in  fact  ever  took  place  between  them,  and  that  the 
marriage  certificate  set  forth  in  the  petition,  and  which  was  read 
on  the  trial,  was  false  in  fact,  so  far  as  any  consent  on  her  part 
to  the  alleged  marriage  was  concerned.  The  petitionee  objected 
to  the  competency  of  the  said  Almira  as  a  witness,  and  the  court, 
at  the  May  term,  1872,  Barrett,  J.,  presiding,  excluded  her ; 
to  which  the  petitioner  excepted.  There  was  then  testimony  in- 
troduced tending  to  contradict  some  of  the  above  testimony. 
The  court  dismissed  the  petition. 

CHlbert  A,  Davu^  for  the  petitioner,  maintained  that  the  said 
Almira  was  not  a  party  to  this  suit,  and  had  no  interest  therein, 
and  was,  therefore,  a  competent  witness ;  because,  although  there 
might  have  been  a  maariage  in  fact,  the  said  Pierce  being  dead, 
she  was  competent  to  testify  to  what  was  within  her  own  knowl- 
edge, unless  the  disclosure  would  betray  matt  rs  of  confidence 
between  them  ;   and  cited  Smith  v.  Potter,  27  Vt.  308. 

J,  Converse,  for  the  petitionee,  maintained  that  the  said  Almira 
was  not  a  competent  witness,  and  cited  Wiser  et  ux.  v.  LockwoocTs 
Estate,  42  Vt.  720  ;  that,  however  forcible  or  fraudulent  the 
marriage  might  have  been,  ttie  subsequent  cohabitation  of  the 
parties  rendered  it  indissoluble  for  that  cause ;  and  that  in  no 
case  can  such  proceedings  be  sustained  after  the  death  of  one  of 
the  parties,  and  cited  Pingree,  AdmW^  v.  Goodrich,  41  Vt.  47. 

The  opinion  of  the  court  was  delivered  by 
Peck,  J.    This  is  a  petition  of  Almira  Pierce,  by  her  guardian, 
to  the  county  court,  to  annul  the  marriage  between  her  and  George 
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W.  Pierce,  celebrated  in  1866,  alleging  that  said  George  W.  Pierce 
is  deceased,  and  praying  that  the  town  of  Plymouth  be  made  a 
party  to  the  suit  or  proceeding.  The  petition  sets  forth  that  some 
of  the  forms  of  legal  marriage  ceremony  were  gone  through  with 
between  the  parties  to  the  marriage,  in  the  presence  of  Bufus  A. 
Earl,  a  duly  qualified  and  acting  justice  of  the  peace,  who  has 
caused  a  certificate  of  marriage  of  the  parties  to  be  recorded  in 
the  town  clerk's  office  ;  setting  forth  the  certificate  in  the  petition, 
which  is  in  due  form,  evidencing  a  valid  marriage.  The  alleged 
ground  for  annulling  the  marriage  is,  ^^  that  such  pretended  mar- 
riage was  and  is  not  binding  in  law  upon  said  Almira,  for  the  rea- 
son that  the  nominal  consent  of  said  Almira  thereto,  was  obtained 
by  the  fraud  of  the  said  Earl,  of  one  Merrick  Butler,  and  of  divers 
other  persons  unknown  to  the  petitioner  at  present,  with  a  fraud- 
ulent purpose  of  thereby  changing  the  legal  settlement:  of  the  said 
Almira  from  the  said  town  of  Plymouth  to  the  said  tewn  of  Read- 
ing ;"  alleging  that  at  that  time  George  W.  Pierce  had  a  legal  settle- 
ment in  Reading,  and  the  said  Almira's  legal  settlement  was  then  in 
Plymouth,  and  that  since  the  death  of  George  W.  Pierce,  Plymouth, 
in  1870,  procured  an  order  of  removal  of  said  Almira  as  a  pau- 
per, from  Plymouth  to  Reading,  from  which  order  Reading  has 
appealed  ;  that  the  appeal  is  pending,  and  that  the  determination 
of  it  depends  on  the  legal  and  binding  character  of  that  pretended 
marriage.  The  case  made  by  the  petition  is  not  a  case  of  a  mar- 
riage null  and  void  without  any  decree  or  sentence  declaring  it 
so,  but  is  a  case  under  §11,  ch.  70,  Gen.  Stat.,  and  under  that 
part  of  that  section  which  authorizes  the  court,  by  sentence  of 
nullity,  to  declare  void  a  marriage  on  the  ground  that  the  consent 
of  one  of  the  parties  was  obtained  by  fraud.  It  is  the  case  of  a 
marriage  in  fact  not  void,  but  voidable,  and  remains  good  until 
by  some  sentence  or  decree  of  court  it  is  annulled  or  declated 
void.  The  proof  introduced  to  show  the  alleged  marriage,  that 
is,  the  marriage  certificate  of  the  tenor  set  out  in  the  petition, 
showed,  prima  facia^  a  valid,  legal  marriage  ;  and  it  then  re- 
mained for  the  petitioner  to  prove  it  invalid  or  voidable  for  the 
cause  alleged ;  that  is,  that  the  consent  of  the  feme  petitioner,  to 
the  marriage,  was  obtained  by  fraud.    To  establish  this,  the  case 
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shows  that  the  petitioner  introduced  evidence  tending  to  show  that 
Almira  ever  has  been  a  feeble-minded  person,  easily  injQuenced, 
and  not  capable  of  taking  care  of  herself,  or  of  making  con- 
tracts ;  that  on  the  morning  of  the  alleged  marriage,  she  was 
decoyed  into  the  house  of  one  Merrick  Butler,  in  Plymouth,  who 
was  very  officious  in  the  matter  of  the  marriage,  and  that  said 
Almira  was  thereinjTorcibly  detained  against  her  will,  and  against 
the  will  of  her  mother  and  natural  guardian.  At  this  point  in 
the  trial,  the  wife  of  said  George  (who  must  be  regarded  as  such 
till  the  marriage  is  annulled)  was  offered  as  a  witness  on  the  part 
of  the  petitioner,  to  invalidate  the  marriage  by  proving,  in  sub- 
stance, what  the  evidence  already  introduced  un  that  point,  as 
already  stated,  tended  to  prove,  and  also  (in  the  language  of  the 
exceptions),  ^' that  she  never  consented  to  any  marriage  to  the 
said  Greorge  W.  Pierce  at  any  time,  and  that  no  such  marriage  in 
fact  ever  took  place,  and  that  the  certificate  of  the  justice  set 
forth  in  said  petition,  and  which  was  read  on  the  trial,  was  false 
in  fact,  so  far  as  any  consent  on  her  part  to  the  alleged  marriage  '^ 
was  concerned.  It  has  always  been  held  in  this  state,  that  upon 
petitions  for  divorce  and  for  annulling  marriages,  the  parties  are 
not  competent  witnesses ;  and  it  makes  no  difference  in  this  re- 
spect, that  the  husband  is  dead,  if  such  is  the  fact,  as  alleged  in 
the  petition.  Therefore,  unless  there  is  something  to  distinguish 
this  from  ordinary  cases  of  petitions  for  annulling  a  marriage  for 
the  cause  alleged  in  this  petition,  the  ruling  of  the  court  was  cor- 
rect in  excluding  the  female  petitioner  as  a  witness.  This  peti- 
tion is  but  a  petition  of  the  wife,  although  prosecuted  by  her 
guardian  in  her  behalf.  Section  11  of  the  statute  by  virtue  of 
which  the.petition  is  brought,  providing  that  '*•  a  marriage  may  be 
annulled  on  the  ground  that  the  consent  of  one  of  the  parties  was 
obtained  by  force  or  fraud,  during  the  life  of  the  parties,  or  one 
of  them,  on  the  application  of  the  party  whose  consent  was  so 
obtained,  or  of  the  parent  or  guardian  of  such  party,  or  of  some 
relative  interested  to  contest  the  validity  of  the  marriage,''  gives 
no  right  to  the  guardian  which  the  ward  would  not  have  if  she 
had  no  guardian,  and  the  petition  were  in  her  own  name.  Indeed, 
in  strictness,  this  petition  should  have  been  in  form  in  the  name  of 
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said  Almira,  by  Davis,  her  guardian.  The  guardian  simply  rep- 
resents her  rights  and  interests.  The  allegation  that  the  iutent 
of  those  procuring  the  marriage  was  to  change  her  settlement 
from  Plymouth  to  Beading,  is  of  no  importance  except  to  show  a 
motiye  for  the  alleged  fraud  in  procuring  her  consent  to  the  mar- 
riage. The  particular  motive  is  not  material ;  but  proof  of  some 
motive  might  be  a  circumstance  as  evidence  in  aid  of  the  proof 
of  the  fraud  alleged.  The  petition  is  not  brought  in  behalf  of 
the  town  of  Beading.  The  guardian  is  not,  in  this  proceeding, 
the  guardian  of  the  town,  but  of  Almira  Pierce.  Whatever  col- 
lateral interest  the  town  may  have  in  the  result,  cannot  affect  the 
mode  of  proceeding  under  this  petition,  or  give  any  additional 
right  to  the  petitioner,  Almira  Pierce,  to  testify. 
Judgment  affirmed. 


Charles  Hawkins  v.  Martin  McIntyrb. 
Partnership,     Assumpsit. 

The  defendant  took  a  Job  of  flnfshinj;  a  ohnieh  at  a  oertatn  prioe.  Afterwards,  the  plain- 
tiff and  defendant  agreed  to  go  on  together  and  do  the  Job,  each  working  hlmeelf,  and 
the  work  of  each  to  ofltot  that  of  the  other,  the  expense  of  materials,  and  of  other 
help,  to  be  dedaoted  from  the  contract  price,  and  the  balance  divided  equally  between 
them.  They  went  on  and  did  the  Job  aocordinsiy,  and  the  plaintiff  worked  thereon 
thirty  days  more  than  the  defendant. 

BM,  that  the  parties  were  not  partners  as  between  themselyes. 

Bdd,  also,  that  assampsit  would  lie  to  reooFcr  what  the  defendant  had  reoeiyed  on  the 
Job  more  than  his  share,  and  that  the  plaintiff  was  entitled  to  have  his  extra  work  reck- 
oned, in  determining  how  much  he  was  entitled  to  reoeire  according  to  the  agreement. 

Obneral  assumpsit.  Plea,  the  general  issue,  and  trial  by  the 
court,  December  term,  1872,  Barrett,  J.,  presiding. 

The  defendant  contracted'  to  finish  off  a  church  in  Chester,  in 
the  season  of  1870,  for  $4,500.  Haying  thus  contracted,  the  de- 
fendant agreed  with  the  plaintiff  that  they  would  go  on  together 
and  do  the  job,  each  working  himself,  the  work  of  each  to  offset 
that  of  the  otber,  and  the  expense  of  materials,  and  other  work, 
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to  be  dedacted  from  the  price  of  the  job,  and  the  balance  divided 
eqnallj  between  them.  They  went  on  and  did  the  pob  accord- 
ingljj  and  most  of  the  114,500  was  paid  to  the  defendant  by  the 
other  party  to  the  original  contract,  the  remainder  having  been 
trusteed  in  this  suit.  Upon  adjusting  the  matter  between  the 
parties,  the  court  found  the  plaintiff  entitled  to  $665.30  of  the 
money  thus  paid  to  the  defendant.  The  plaintiff  objected  that 
assumpsit  could  not  be  maintained  for  the  recovery  thereof,  but 
that  account  was  the  proper  remedy.  The  court,  pro  formaj 
overruled  the  objection,  and  rendered  judgment  for  the  plaintiff 
for  the  amount  aforesaid  ;  to  which  the  defendant  excepted.  As 
bearing  upon  this  question,  these  further  facts  are  stated.  The 
plaintiff  and  defendant  each  made  up  an  account  of  the  expense 
of  doing  said  job,  and  the  defendant's  account  amounted  to  $300 
more  than  the  plaintiff's.  The  court  found  that  the  defendant's 
account  embraced  items  for  articles  and  work  of  hands  used  and 
employed  by  the  defendant  on  other  jobs  which  he  was  doing 
in  Chester  during  the  same  period  on  his  private  account.  The 
plaintiff,  in  ascertaining  what  he  was  entitled  to  have,  charged 
iVe  defendant  with  lumber  used  for  stagings,  and  the  like,  at  the 
price  paid  therefor.  The  defendant  claimed  that  he  did  not  have 
said  lumber,  but  that  it  had  been  divided  between  him  and  the  - 
plaintiff ;  and  that  at  any  rate,  it  had  been  damaged  by  using, 
and  was  worth  much  less  than  the  price  paid  therefor.  The  court 
found  that  the  defendant  had  some,  but  not  all,  of  said  lumber, 
and  that  what  he  did  have  was  worth  considerably  less  than  the 
price  paid  for  the 'same.  The  plaintiff  worked  thirty  days  on  said 
job  more  than  the  defendant,  and  the  court  allowed  the  plaintiff 
therefor  in  finding  the  sum  due  him.  Extra  work  to  the  amount 
of  $50.50  was  done  on  said  church,  above  the  $4,500,  which  the 
plaintiff  claimed  should  be  added  to  that  sum  in  finding  the  bal- 
ance to  be  divided  between  them.  But  the  court  found  that  said 
sum  for  extra  work  had  not  been  paid  to  the  defendant,  and  that 
the  party  contracting  with  him  to  finish  the  church  denied  his  li- 
ability therefor,  and  refused  to  pay  it,  and  the  same  was  excluded 
in  finding  what  the  plaintiff  was  entitled  to  as  afoi*esaid.  The 
defendant  claimed  to  be  allowed  $22.50  for  interest  discounted  on 
64 
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the  last  installment  of  said  $4,500  for  being  paid  three  months 
before  due.  The  plaintiff  claimed  that  the  discount  was  made 
without  his  knowledge  or  consent,  and  that  there  was  no  reason 
for  making  it,  and  objected  to  its  allowance ;  but  the  court 
adjusted  it  in  their  finding  aforesaid. 

Q-eo.  L,  Fletcher^  for  the  defendant. 

The  case  shows  that  the  plaintiff  and  defendant  were  partners 
in  the  transaction.  3  Kent  Com.  24 ;  Story  Part.  87  et  $eq. ; 
Briffham  v.  Dana^  29  Vt.  1. 

Account  is  the  only  action  that  one  partner  can  sustain  against 
his  co-partner  to  adjust  their  partnership  accounts.  AdmW  of 
alley' %  Ust.  V.  Tenney,  81  Vt.  401 ;  BUhop  v.  Baldwin,  14  Vt. 
146,;  Chit.  Cont.  236;  Collamer  v.  Foster,  26  Vt.  754,  757; 
OoUyer  Part.  §  264 ;  Fates  v.  Whipple  et  al.  12  Vt.  373  ;  Casey 
T.  Bush,  2  Caines,  293 ;  1  Chit.  PI.  26  ;  1  Swift  Dig.  352 ;  Hay- 
den  V.  Merrill,  44  Vt.  336. 

To  maintain  this  action,  the  plaintiff  must  show  that  the  joint 
accounts,  involving  the  labor  of  hired  help,  materials  used  in  do- 
ing the  job,  lumber  and  materials  used  and  taken  from  the  job  by 
each  party,  lumber  and  materials  purchased  for  the  job  and  on 
hand,  had  been  previously  settled,  and  a  balance  found  remaining 
to  be  equally  divided.  Murry  v.  Bogert  et  al,  14  Johns.  318  ; 
Ca^ey  v.  Bush,  supra ;  Westerlo  v.  Fvertson,  1  Wend.  688 ; 
Wetmore  et  al.  v.  Baker  et  al.  9  Johns.  307. 

L.  Adams  and  Suffh  Henry,  for  the  plaintiff. 

The  plaintiff  and  defendant  were  not  partners  as  between  them- 
selves. HiUiker  v.  Loop,  5  Vt.  116  ;  Ambler  v.  Bradley,  6  Vt. 
119 ;  Bowman  et  als.  v.  Bailey,  10  Vt.  170 ;  HaU  et  al.  v.  Peck, 
lb.  474  ;  KeUogg  v.  ^  Ghriswold,  12  Vt.  291 ;  Feltan  v.  DeaU,  22 
Vt.  170  ;  Tobias  v.  Blin,  21  Vt.  544  ;  Stearns  v.  Haven  et  aU. 
16  Vt.  87  ;  Mattocks  v  Lyman  et  al.  lb.  113  ;  Masan  v.  Potter, 
26  Vt.  722 ;  JDuryea  v.  Whitcomb,  81  Vt.  395  ;  Bruce  v.  Has- 
tings, 41  Vt.  380 ;  Dewey  v.  Cabot,  6  Met.  92  ;  Holmes  v.  HaU- 
road,  5  Gray,  58 ;  Loomis  v.  Marshall,  12  Conn.  69  ;  4  Esp.  182 ; 
Mowrey  v.  Whitney,  10  Johns.  226  ;  Lowry  v.  Brooks,  2  McCord, 
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421 ;  Harding  v.  Faxcroft^  6  Greenl.  76 ;  ChUler  v.  Miner^  8 
Pick.  385;  Rice  v.  Au9tin,  17  Mass.  206  ;  CoUyer  Part.  18, 14, 
and  notes. 

Assumpsit  is  the  proper  remedy  in  this  case,  for  the  terms  of 
the  contract  are  completed,  and  money  has  become  due.  Way  t. 
Wakefield^  7  Yt.  223,  228.  And  assumpsit  and  account  are  in  a 
great  variety  of  cases  concurrent  remedies.  Hall  et  ah  t.  Peek^ 
and  Tobias  y.  Blin^  $upra. 

In  Massachusetts  assumpsit  may  be  maintained  for  balance  of 
account  after  dissolution,  on  an  implied  promise,  without  the  bal- 
ance being  struck.  Fanning  y.  Chadwicky  8  Pick.  420  ;  Bond 
y.  Hayts,  12  Mass.  34  ;    Wilby  y.  Phinney,  15  Mass.  116. 

The  opinion  of  the  court  was  deliyered  by 

Wheeler,  J.  The  parties  were  not  found  to  be  partners  by 
the  county  court,  nor  do  the  facts  found  and  stated  show  them  to 
haye  been  such  as  between  themselyes  The  arrangement  shown 
was  for  performance  of  labor  by  the  plaintiff  for  the  defendant 
upon  the  church,  and  for  ascertaining  how  much  the  plaintiff  was 
to  haye  for  the  labor.  The  adjustment  of  items  by  the  court 
was  necessary  only  for  the  purpose  of  arriying  at  the  amount  of 
the  compensation,  and  could  prbperly  be  done  in  the  action  of  as- 
sumpsit. The  agreement  seems  to  haye  been  that  the  parties 
were  to  work  against  each  other  day  by  day,  and  this  would  im- 
ply that  if  one  worked  when  the  other  did  not,  the  one  that 
worked  should  be  allowed  for  it.  The  plaintiff  haying  so 
worked,  was  entitled  to  haye  that  work  reckoned  in  determining 
how  much  there  would  be  to  go  to  him  according  to  the  agree- 
ment. No  question  seems  to  haye  been  made  about  other  items 
of  allowatce. 

Judgment  afSrmed. 
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Allen  J.  Lamb  v.  Charles  S.  Mason. 
Exemption  of  Homestead  from  Attachment. 

Under  the  sUtatei  of  thU  state,  the  homestead  of  a  debtor  Is  exempt  from  attaohmeot 
upon  debts  contracted  after  the  filing  of  the  deed  thereof  in  the  town  clerk's  office, 
and  before  the  oceopatlon  of  the  premises  by  the  debtor  as  a  homestead,  when  he  Is 
in  such  ooonpancy  at  the  time  of  the  attachment. 

The  case  of  We9i  Rivtr  Bank  t.  Oaie,  42  Vt.  27,  cited  and  a^roTed. 

Ejectment  for  a  messuage  and  premises  in  the  village  of  Lad- 
low.  The  defendant  disclaimed  as  to  all  the  premises  in  the  dec- 
laration mentioned,  except  as  to  an  estate  of  homestead  therein, 
set  out  to  him  on  the  12th  of  August,  1868,  on  the  levy  of  an 
execution  against  him  and  one  Guernsey  in  favor  of  Poor  &  Co., 
upon  a  portion  of  the  premises  disclaimed,  as  to  which,  he 
pleaded  not  guilty.  Trial  by  the  court,  December  term,  1872, 
Barrett,  J.,  presiding. 

The  plaintiff  attached  said  messuage  and  premises  on  a  writ  is 
his  favor  against  the  defendant  and  said  Guernsey  on  the  3d  day 
of  December,  1866,  and  levied  an  execution  thereon,  issued  on 
the  judgment  rendered  in  said  suit  on  the  first  day  of  April, 
1869.  Said  judgment  was  founded  upon  four  promissory  notes 
executed  by  the  defendant  and  said  Guernsey  in  the  years  1864, 
and  1865.  The  defendant  was  in  possession  of  said  homestead 
at  the  time  of  the  attachment,  and  so  continued  to  the  time  of 
trial.  Evidence  was  given  as  to  the  value  of  the  use  of  said 
premises.  'The  defendant  gave  in  evidence  a  deed  of  said  prem- 
ises from  Clark  H.  Chapman  to  himself,  dated  January  4, 1856, 
filed  for  record  February  28,  1856  ;  also  a  deed  thereof  from  the 
Black  River  Savings  Bank  to  himself,  dated  the  5th  day  of  said 
January,  and  filed  for  record  on  said  28th  day  of  February.  At 
the  time  said  deeds  were  given,  there  was  a  small  dwelling-house 
standing  upon  said  premises. 

The  defendant  gave  evidence  tending  to  show  that  at  the  time 
he  took  said  deeds,  he  intended  to  build  a  store  on  said  premises, 
with  a  dwelling  in  the  upper  part  thereof,  to  be  used  by  himself 
and  family  as  a  homestead,  and  kept  the  same  for  that  purpose ; 
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that  in  the  year  1861,  he  erected  a  two  story  building  thereon, 
and  finished  off  the  lower  part  for  a  store,  and  occupied  it  for  a 
store,  and  so  continued  to  occupy  it  until  the  summer  of  1866  ; 
that  the  house  which  was  on  the  premises  at  the  time  of  purchase, 
was  made  an  ell,  or  'back  part,  to  the  new  building,  and  the  build* 
'  ing  was  finished  on  the  outride  that  year  ;  that  in  1866,  and  be- 
tween the  24th  day  of  May  and  about  the  first  day  of  November, 
he  finished  off  the  upper  part  of  said  building  for  a  dwelling- 
house  for  himself  and  family  ;  that  at  the  time  he  took  said  deeds, 
he  owned  and  occupied  a  dwelling-house  in  said' Tillage,  and  con- 
tinued to  own  and  occupy  the  same  until  May  24, 1866,  when  he 
sold  and  conveyed  it  for  $1850,  and  moved  into  a  house  with  his 
sister,  and  resided  there  till  the  first  days  of  November,  1866, 
when  he  moved  into  the  dwelling  which  he  had  finished  off  in  said 
building,  and  resided  therein  with  his  family  ever  after,  using  and 
occupying  the  same  as  his  homestead,  and  was  so  using  and  occu- 
pjring  the  same  at  the  time  of  the  attachment  and  levy  aforesaid  ; 
that  when  he  moved  in  May,  as  aforesaid,  he  put  a  part  of  his 
household  goods  into  said  building,  and  when  he  built  said  store 
building  in  1861,  he  planned  to  have  a  dwelling-house  in  the 
upper  part  thereof,  and  purchased  doors  therefor  that  year,  and 
kept  them  until  he  finished  off  th^  dwelling  part  in  1866,  when  he 
used  them ;  that  the  expense  of  finishing  off  said  dwelling  was 
from  twelve  to  fourteen  hundred  dollars  ;  that  there  was  a  mort> 
gage  on  the  dwelling-house  which  he  sold  in  1866,  of  three  hun- 
dred dollars,  which  he  paid  on  the  same  day  he  conveyed  it,  and 
before  receiving  the  purchase  money  therefor. 

The  homestead  set  out  as  aforesaid  did  not  include  all  of  the 
dwelling  part  finished  off  in  said  building.  The  defendant 
claimed  that  the  premises  so  set  out  to  him  as  a  homestead  were  ex- 
empt from  attachment,  and  gave  evidence  tending  to  show  that  he 
worked  finishing  off  said  dwelling  the  greater  part  of  the  time 
through  the  summer  and  fall  of  1866,  and  that  his  minor  son 
worked  some  of  the  time,  and  that  he  had  a  horse  he « worked 
some,  and  that  the  work  so  performed  was  worth  fifty  dollars  per 
month.  The  court  found  from  the  evidence  that  the  defendant 
did  not  reserve  as  a  separate  fund  to  finish  off  the  upper  part  of 
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said  building  into  a  dwelling-house,  the  money  received  on  the 
sale  of  his  former  homestead  ;  nor  that  any  part  of  that  specific 
money  was  paid  out  for  that  purpose ;  but  did  find  that  he  used 
that  money  indiscriminately  about  his  current  business,  and  that 
the  payments  he  made  towards  the  finishing  off  of  the  upper  part 
thereof,  were  made  out  of  the  funds  he  happened  to  havd  on 
hand,  without  any  regard  to  the  source  from  which  they  came. 

The  court  rendered  judgment  for  the  plaintiff  for  the  seisin  and 
possession  of  that  part  of  said  premises  claimed  as  a  homestead, 
and  for  the  amount  of  the  rental  value  thereof.  Exceptions  by 
the  defendant. 

Walker  ^  G-oddard^  for  the  defendant,  cited  We9t  River  Bank 
V.  Q-ale,  42  Vt.  27  ;  Morgan  v.  SUams  et  al.  41  Vt.  898. 

J.  J.  Wilson  and  A.  P,  Eurdon^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  In  West  River  Bank  v.  Q-ale^  42  Vt.  27,  it  was 
held  that  under  the  statutes  of  this  state  the  homestead  of  a  debtor 
was  exempt  from  attachment  upon  debts  contracted  after  the 
filing  of  the  deed  of  the  homestead  for  record  in  the  town  clerk's 
office,  and  before  the  occupation  of  the  premises  by  the  debtor  as 
a  homestead.  There  have  been  several  sessions  of  the  legislature 
since  that  decision  was  made  and  published,  and  no  change  has 
been  made  in  the  statutes  that  received  that  construction,  and  it 
must  be  regarded  as  settled.  Thei^e  is  nothing  in  this  case  to 
distinguish  it  from  that  in  principle,  and  accordingly  it  must  be 
held  that  no  title  to  the  premises  set  out  to  the  defendant  as  a 
homestead  was  acquired  by  the  levy. 

Judgment  reversed,  and  judgment  for  the  defendant. 
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J.  N.  Moore  et  als.  v.  The  Town  of  Chesteb. 
Mandamits.     Bighway,     Gen.  Stat.  ch.  24,  §44. 

When  the  teleotmen  of  a  town,  on  applioatlcn  for  that  purpose,  refttse  to  lay  out  a  hi|th- 
way  therein,  any  three  or  more  flreeholders  of  the  town  or  ricinlty,  although  not  the 
same  personi  who  signed  the  petition  to  the  seleotmen,  may  make  applioation  to  the 
eonnty  oourt  (br  that  purpose,  under  ^,  ch.  24,  ^f  the  Gen.  Stat. 

Suoh  applioation,  when  brought  within  a  reasonable  time,  is  in  season,  although  not 
brought  to  the  next  term  of  the  oourt,  and  more  than  twelve  days  interrene  between 
the  reAisal  of  the  seleotmen  and  the  next  term. 

Petitioning  for  a  highway  to  be  laid  to  the  line  of  a  town,  there  to  oonneet  with  a  proposed 
highway  to  be  laid  through  an  adjoining  town,  thence  into  an  adjoining  county,  is  not 
petitioning  for  a  highway  to  be  laid  out  of  the  former  town. 

Petition  for  mandamus.  The  petitioners  preferred  their  peti- 
tion to  the  May  term,  1872,  of  the  county  court,  setting  forth 
that  Martin  B.  Lawrence  and  others,  in  October,  1871,  made  ap- 
plication to  the  selectmen  of  the  town  of  Chester  to  lay  out  and 
survey  a  public  highway  in  said  town,  to  connect  at  the  line  of 
said  town  with  a  proposed  highway  to  be  laid  out  by  the  town  of 
Springfield,  which  last  named  highway  was  to  connect  with  a 
highway  to  be  laid  out  by  the  town  of  Rockingham,  in  Windham 
county,  and  that  said  selectmen,  on  the  28th  day  of  said  October, 
refused  to  lay  out  said  highway,  and  praying  that  said  court  lay 
out  and  establish  said  highway,  and  for  the  appointment  of  com- 
missioners. The  defendant  filed  a  motion  to  dismiss  said  last 
named  petition,  because  the  same  was  not  brought  to  the  term  of 
said  court  next  succeeding  the  refusal  of  said  selectmen  to  lay  out 
said  highway, — ^alleging  that  more  than  thirty  days  intervened 
between  the  time  of  said  refusal  and  the  then  next  term  of  said 
court,  and  that  a  term  of  said  court  intervened  between  said  re- 
fusal and  the  bringing  of  said  petition, — and  because  said  pro- 
posed highway  extended  into  thQ  two  counties  of  Windsor  and 
Windham,  wherefore  said  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  said  petition.  Said  court,  at  the  May  term,  1872, 
BABBErrr,  J.,  presidiog,  pro  format  sustained  said  motion,  and  dis- 
missed said  petition,  wholly  upon  legal  grounds,  finding  tts  mat- 
ter of  fact,  that  the  same  was  brought  within  a  reasonable  time 
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after  the  refusal  to  lay  said  highway,  and  holding,  so  far  as  vested 
in  the  discretion  of  the  court,  that  the  same  was  seasonably 
brought.  The  petition  to  this  court,  as  originally  drawn,  prayed 
for  a  writ  of  certiorari  ;  and  as  amended,  for  a  writ  of  manior 
f»iM  also. 

C.  B.  Eddy  and  TF.  0.  French^  for  the  petitioners. 

The  county  court  having,  pro  forma^  dismissed  the  petition, 
the  only  way  to  get  the  legal  questions  in  the  case  before  this 
eourt  previous  to  the  act  approved  November  21,  1872,  was  by 
certiorari.  Adams  v.  Newfane^  8  Vt.  271 ;  Paine  v,  Leieeeter^ 
22  Vt.  44;  Lyman  v.  Burlington,  lb.  131. 

This  petition  is  based  on  §44,  ch.  24,  of  the  Gen.  Stat.,  which 
does  not  limit  the  time  when  the  petition  to  the  county  court  shall 
be  brought. 

The  second  objection  cannot  prevail,  as  the  highway  asked  for 
would  be  wholly  in  the  town  of  Chester.  The  petition  to  the 
selectmen  was  clearly  within  the  purview  of  §1,  ch.  24,  of  the 
Gen.  Stat. 

X.  Adams  and  E.  H.  Henry,  for  the  defendant. 

If  the  petition  to  the  county  court  could  in  any  event  have 
been  brought  to  that  court,. it  could  only  have  been  brought  to  the 
next  term  thereof  after  the  refusal  of  the  selectmen  to  lay  the 
road.  Such  was  the  evident  intention  of  the  legislature,  as  §44, 
of  ch.  24,  of  the  Gen.  Stat.,  under  which  these  proceedings  are 
had,  refers  to  the  three  preceding  sections,  which  specifically  de- 
signate the  "  next  term  "  of  the  county  court.  Moreover,  the 
legislature  indicates  its  intention  fully  in  this  section  itself,  when 
it  uses  the  words,  "  at  least  twelve  days  before  said  court.** 

The  road  prayed  for,  connecting  with  and  being  a  portion  of  a 
proposed  highway  extending  into  another  county,  not  opened  for 
travel,  comes  clearly  within  the  language  of  §64,  and  the  petition 
should  have  been  originally  brought  to  the  supreme  court. 

The  opinion  of  the  court  was  delivered  by 
Whbelbb,  J.    It  is  claimed  that  §44,  of  ch.  24,  of  the  Gen. 
Stat.,  under  which  the  proceeding  in  questioo  was  brought,  re&M 
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to  §§41,  42,  and  43,  of  that  chapter,  80  that  proceediDgs  like  this 
under  §44,  must  be  commenced  as  promptly  as  is  required  by  §41. 
But  the  words,  "  as  before  provided  in  this  chapter,"  in  §44,  re- 
fer to  the  sections  which  provide  for  application  to  the  selectmen*, 
and  not  to  §41.  The  proceeding  provided  for  in  §41,  is  like  an 
appeal  from  the  decision  of  the  selectmen  laying  the  highway,  and 
stays  all  proceedings  until  it  is  disposed  of.  Taft  v.  PiUsford^ 
28  Vt.  286.  In  that  proceeding,  the  landowner  is  the  appeal- 
ing party,  and  he  can  decide  at  once  whether  he  desires  to  appeal 
or  not,  and  there  was  good  reason  for  requiring  him  to  proceed 
at  once.  The  proceeding  under  §44  is  diflferent.  It  is  necessary 
that  application  be  made  to  the  selectmen  before  it  can  be  made 
to  the  county  court,  but  it  need  not  be  made  by  the  same  persons. 
Application  to  the  selectmen  must  be  made  by  freeholders  of  the 
town.  Secfion  19  of  same  chapter.  But  if  the  selectmen  refuse  or 
neglect  to  lay  out,  alter,  or  discontinue  the  road,  application  may  be 
made  to  the  county  court  by  any  three  or  more  freeholders  of  the 
town  or  vicinity.  The  application  to  the  selectmen  is  necessary  to 
give  the  county  court  jurisdiction  ;  but  the  application  to  the  county 
court  is  not  so  much  in  the  nature  of  an  appeal,  as  the  one  under 
§41  is,  nor  as  this  would  be,  if  it  could  be  had  only  by  the  per- 
sons who  had  applied  to  the  selectmen.  The  neglect  or  refusal 
of  the  selectmen  might  not  be  known  as  promptly  to  those  who 
might  wish  to  apply  to  the  county  court  upon  their  failure  to  act, 
as  their  action  would  be  to  a  landowner  over  whose  land  they 
had  laid  a  road  ;  and  when  known  to  them,  more  time  might  be 
necessary  for  them  to  make  their  application  in,  than  would  be 
required  for  him  to  make  his  in.  These  are  good  reasons  for  re- 
quiring more  prompt  action  in  the  appeal  oy  the  landowner,  than 
in  the  proceeding  under  §44,  and  the  proceedings  are  so  different 
from  each  other  that  a  fair  construction  of  the  statutes  will  not 
carry  the  provision  as  to  when  the  application  must  be  made  along 
from  §41  to  §44.  The  county  court  found  that  the  proceeding 
was  commenced  within  a  reasonable  time  after  the  refusal  of  the 
selectmen,  and  that  makes  it  unnecessary  to  decide  now  as  to 
what  might  be  the  effect  of  delay  beyond  a  reasonable  time.  The 
Only  decision  made  upon  this  point  is,  that  when  brought  within 
66 
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a  reasonable  time  it  is  in  season,  although  not  brought  to  the  next 
term  of  the  court,  and  more  than  twelve  days  iutervene  between 
the  refusal  of  the  selectmen  and  the  noxt  term. 

The  petition  did  not  ask  for  a  highway  to  be  laid  out  of  the 
county  of  Windsor,  nor  the  town  of  Chester,  and  was  well  enough 
in  that  respect. 

-  The  prayer  of  the  petition  to  this  court,  as  it  stood  originally, 
was  not  exactly  proper,  because  it  is  asked  that  a  writ  of  certiorari 
might  issue,  which  is  adapted  to  quashing  the  whole  or  some  dis- 
tinct part  of  erroneous  or  irregular  proceedings,  but  not  to  requiring  ' 
further  proceedings.  But  a  motion  to  amend  in  this  respect  hav- 
ing been  made  and  granted,  a  writ  of  mandamiLs  in  the  nature  of 
eL  procedendo^  directing  the  county  court  to  entertain  and  proceed 
with  the  petition,  is  awarded. 


BOLAKD  P.|POLLABD  V.  JOB  BaTEB. 

JEvidence. 

In  troTor  fbr  a  yoke  of  oxen,  the  plaintiff  claimed  title  aa  conditional  Tendor  thereof 
to  one  H.,  who  sold  them  to  the  defendant.  The  defendant  claimed  that  said  sale  to 
H.  was  abeolute.  After  his  sale  to  the  defendant,  H.  &lled.  owing  the  plaintiff  a  small 
snm  besides  the  debt  for  said  oxen.  Many  of  the.  creditors  of  H.  brought  salt  and 
attached  his  property,  which  the  plaintiff  knew,  but  he  did  not  commence  suit.  Held, 
that,  as  tendlnjc  to  show  the  plaintiff  then  supposed  he  had  a  lien  on  said  oxen  for 
the  payment  of  the  price  at  which  he  sold  theai  to  II.,  and  that  his  conduct  then  was 
consistent  with  his  claim  on  trial,  it  was  competent  for  blm  to  testify  that  he  forbon 
to  sue,  because  he  had  such  lien,  and  had  rather  run  the  risk  of  losing  his  other 
claim  than  to  be  at  the  trouble  and  expense  of  a  suit. 

The  defendant  introduced  a  composition  deed,  which  never  became  operative,  signed  by 
the  plaintiff,  and  other  creditors  of  said  H.,  after  the  sale  of  said  oxen  to  the  defen- 
dant as  aforesaid,  and  claimed  that  it  tended  to  show  that  the  plaintiff  had  no  lien 
on  said  oxen,  else  he  would  not  have  signed  it.  Heid,  that,  to  rebut  such  infbr- 
ence,  the  plaintiff  might  show  that  at  the  time  he  signed  said  deed,  he  said  he 
had  a  claim  on  said  oxen  for  $225— the  price  he  sold  them  at— that  he  looked  to 
the  defendant  fbr  the  oxen— and  that  it  was  understood  that  said  deed  did  not  In- 
clude his  claim  for  them. 

Tboveb  for  a  pair  of  oxen.    Plea,  the  general  issue,  and  trial 
by  jury,  December  term,  1872,  Barrett,  J.,  presiding. 
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The  plaintiflf  testified,  in  substance,  that  in  the  year  1867,  he 
sold  a  pair  of  young  oxen,  or  steers,  to  one  Ethan  A.  Hall,  to- 
wards which  he  had  received,  in  deal  between  them,  some  portion 
of  the  pay,  but  there  was  still  an  unpaid  balance  when,  in  the  fall 
of  1868,  said  Hall  applied  to  him  for  another  pair  of  oxen,  say- 
ing that  he  could  not  pay  down  for  them,  but  wanted  a  credit,  but 
that  the  o^cn  should  remain  the  property  of  the  plaintiflF  until  they 
were  paid  for  ;  that  the  plaintiff  informed  him  he  had  not  at  that 
time  such  oxen,  but  was  soon  going  to  Plymouth,  and  thought  he 
could  get  him  a  pair,  and  if  he  could,  he  would,  and  if  they  could 
agree  about  the  price,  he  would  let  said  Hall  have  them  on  the 
condition  named ;  that  in  a  few  days  the  plaintiff  went  to  Ply- 
mouth, and  purchased  a  pair  of  oxen  and  drove  them  to  said 
Hall's  place,  when  the  same  were  examined  by  said  Hall,  and  the 
price  agreed  upon  at  $225  ;  that  there  was  at  this  time  something 
said  about  Hall's  giving  a  note  for  them,  but  the  plaintiff  said  it 
was  towardR  night,  and  he  was  tired  and  hungry  and  wished  to 
go  directly  home,  some  two  miles  distant,  at  North  Chester,  and 
he  would  make  a  note  such  as  he  was  accustomed  to  take  in  such 
cases,  containing  the  agreement  for  the  lien,  and  when  Hall  came 
that  w<iy,  he  might  sign  it ;  that  no  note  or  other  writing  was 
ever  given  ;  that  in  the  spring  of  1869,  Hall  sold  and  delivered 
said  oxen  to  the  defendant ;  that  the  next  June  the  defendant 
asked  the  plaintiff  if  he  had  a  lien  on  the  oxen,  saying  he  had 
heard  he  had,  and  the  plaintiff  informed  him  he  had — that  they 
were  his  until  paid  for — that  if  Hall  paid  him  for  the  same,  well 
and  good,  otherwise,  he  should  look  to  the  defendant  for  the  oxen, 
or  the  pay  therefor  ;^that  the  next  July,  the  defendant  inquired 
of  the  plaintiff  if  Hall  had  paid  him  for  the  oxen,  and  the  plain- 
tiff informed  him  that  he  had  not,  and  a  conversation  similar  to 
the  foregoing  was  repeated  between  them.  There  was  no  proof 
as  to  the  trade  between  Hall  and  the  defendant,  or  that  the  de- 
fendant had  paid  Hall  any  thing  towards  the  oxen.  The  defend- 
ant sold  the  oxen  in  March,  1870,  and  they  were  driven  to  mar- 
ket. The  plaintiff  also  testified  to  the  value  of  the  oxen.  The 
defendant  was  not  in  court,  nor  did  he  testify  in  the  case. 

Ilall  testified  that  he  never  made  any  contract  with  the  plain- 
tiff that  the  oxen  should  be  his  until  paid  for  ;  but  made  an  abso- 
lute and  unconditional  purchase  of  the  oxen,  and  was  to  pay  for 
them  just  when  he  pleased,  even  at  the  end  of  twenty  years  ;  that 
the  only  contract  pertaining  to  the  oxen,  was  when  the  plaintiff 
delivered  them  to  Hall.  The  defendant  introduced  three  wit- 
nesses who  testified  that  they  were  present  at  the  delivery,  and 
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thero  was  nothing  said  about  the  plaintiff's  having  any  lien  upon 
the  oxen  for  his  pay. 

Hall  failed  in  February,  1870,  and  proved  to  be  unable  to  pay 
his  debts.  Many  suits  were  commenced,  and  attachments  made 
of  his  property,  which  was  known  to  the  plaintiff.  The  plaintiff's 
counsel  inquired  of  the  plaintiff  why  he  did  not  bring  a  suit  and 
attach  property  with  other  creditors,  which  question  was  objected 
to  by  the  defendant's  counsel,  but  was  admitted  by  the  court :  to 
which  the  defendant  excepted.  The  plaintiff  replied  that  Hall 
was  owing  him  only  for  the  balance  due  him  for  the  first  pair  of 
oxen,  or  steers,  except  what  was  secured  by  his  lien  on  the  oxen 
in  the  hands  of  the  defendant,  and  he  and  Hall  had  never  settled, 
and  he  preferred  to  run  his  chance  in  getting  his  pay,  to  bringing 
a  suit  for  it.  Hall  appeared  on  the  trial,  acting  in  the  manner  of 
the  real  defendant,  and  it  was  claimed  by  the  plaintiff  that  he. 
was  the  real  defendant,  which  was  not  denied  by  the  other  side. 

The  defendant  introduced  a  composition  deed,  with  the  signa- 
ture of  the  plaintiff,  one  of  the  creditors,  with  others,  thereon, 
which  deed  was  never  acteil  upon,  on  account  of  some  misunder- 
standing among  the  parties  with  reference  to  it,  and  claimed  that 
it  had  a  tendency  to  show  that  the  plaintiff  had  no  lien  on  these 
oxen,  or  he  would  not  have  signed  it.  Said  Hall  testified 
that,  aside  from  the  oxen  in  qi?estion,  there  was  a  balance  of 
about  $20  due  him  from  the  plaintiff  on  their  other  matters  of 
trade  and  deal.  The  plaintiff,  in  rebutting,  then  offered  to  show 
by  one  Spaulding,  the  trustee  under  the  deed,  who  was  instrumental 
in  getting  signatures  of  creditors  thereto,  that  when  the  plaintiff 
signed  the  instrument,  he  said  ho  had  a  lien  on  a  pair  of  oxen  for 
$225,  and  that  Hall  owed  him  only  the  balance  that  was  due  him 
—that  he  looked  to  Bates  for  the  oxen — that  his  claim  against 
Hall  did  not  include  the  oxen.  This  the  defendant  objected  to, 
but  the  court  overruled  the  objection,  and  admitted  the  testimony; 
to  which  the  defendant  excepted.  The  only  question  of  fact  made 
to  the  jury,  was  whether  the  plaintiff  did  retain  a  lien  on  the 
oxen  as  he  swore  he  did.  There  were  no  exceptions  to  the 
charge  of  the  court. 

Geo,  L.  Fletcher  and  Norman  Paul^  for  the  defendant. 

The  court  below  erred  in  admitting  the  testimony  of  Spaulding 
to  declarations  of  Pollard.  There  is  no  rule  of  law  that  will 
admit  such  testimony.  .  Warden  v.  Powers^  37  Vt.  619 ;  1 
Greenl.  Ev.  §108,  and  note.     It  was  the  sayings  of  the  party  to 
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contradict  and  vary  the  terms  of  the  composition  deed,  an  instru- 
ment in  writing,  under  seal. 

It  was  not  admissible  as  a  part  of  the  res  gestce.  It  in  no  way 
has  relation  to  any  act  or  declaration  of  Pollard  at  the  time  of 
the  contract  of  sale  of  the  oxen  to  Hall  ;  neither  was  it  in  the 
presence  of  the  defendant,  or  of  Hall,  or  of  the  witness.  It  is 
inadmissible,  because  it  is  the  sayings  of  the  party  out  of  court, 
and  cannot  be  given  in  his  own  favor,  and  is  not  contemporaneous 
with  the  main  fact  oi^  transaction  in  issue.  It  is  a  well  established 
rule  of  law,  that  sayings  of  a  witness  out  of  court,  are  not  admis- 
sible to  corroborate  his  testimony,  but  are  admissible  to  impeach 
him.  If  a  declaration  has  its  force  by  itself,  as  an  abstract  state* 
menl  depending  for  its  effect  on  the  person  making  it,  it  is  not  ad- 
missible— it  is  only  hearsay.  Warden  v.  Powers,  37  Vt.  619 ;  State 
V.  Davidson,  30  Vt.  377  ;  1  Greenl.  Ev.  §108,  and  notes  on  pp.  148, 
149,  150,  151 ;  Munson  v.  Eastings,  12  Vt.  346  ;  -2  Phill.  Ev. 
767  ;  Mlis  v.  Howard  et  als,  17  Vt.  330 ;  Ogden  v.  JPeters  et  al. 
15  Barb.  560  ;  Ellicott  v.  Pearl,  10  Peters,  412 ;  Conrad  v. 
Chriffey,  11  Howard,  480 ;  Queen  v.  Hepburn,  2  Peters  C. 
Rep.  496 ;  Robe  et  al.  v.  Hockley,  12  Wend.  49  ;  Elkins  v.  Hamr 
ilton,  20  Vt.  627  ;  Upham  ^  Clay  v.  Wheelock,  36  Vt.  27 ; 
Haines  ^  Kellogg  v.  Soule,  14  Vt.  99  ;  Carpenter  t.  Hollister  et 
al.  13  Vt.  552. 

It  was  error  to  admit  the  testimony  of  the  plaintiff  as  to  his 
reasons  for  not  commencing  suit  against  Hall.  It  is  a  narration 
of  the  witness's  own  private  thoughts,  never  expressed  in  the 
bearing  of  any  one.  Yet  such  testimony  was  given  to  the  jury, 
to  obtain  a  verdict.  If  a  party's  own  declarations  are  excluded, 
much  more  should  a  party's  thoughts  and  unexpressed  reasons  be 
excluded. 

There  was  no  objection  to  the  composition  deed,  and  it  was  the 
duty  of  the  court  to  give  the  jury  its  legal  construction.  Parol 
evidence  was  not  admissible  to  explain,  add  to,  or  vary,  its  mean- 
ing. There  is  no  ambiguity  in  it.  If  it  was  not  admissible,  on 
objection  it  should  have  been  rejected ;  but,  when  admitted,  the 
defendant  had  a  right  to  a  legal  construction  of  it  by  the  court, 
and  its  effect  as  evidence  before  the  jury.    It  was  not  subject  to 
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the  testimony  given  by  Spaulding,  or  Pollard,  to  show  its  terms, 
nor  to  what  Pollard's  reasons  were  for  signing,  nor  what  amount 
he  intended  should  be  included  of  his  and  Hall's  dealings. 

J,  Converge  and  TF".  E,  JohnBon^  for  the  plaintiflF. 

To  sustain  the  testimony  of  Hall,  a  composition  deed  was  intro- 
duced by  him,  upon  which  the  plaintiff 's  name  appeared.  "  The 
defendant  claimed  that  this  had  a  tendency  to  show  that  ike  plain* 
tiff  had  no  lien  on  those  oxen^  or  he  would  not  have  signed  the 
deed.^^  If  such  was  the  character  of  that  paper,  was  it  not 
proper  for  the  plaintiflF  to  rebut  that  presumption  ?  If  so,  could 
4;here  be  any  thing  more  legitimate,  direct,  and  proper,  than  the 
declarations  of  the  plaintiflf  at  the  time  he  signed  the  paper  ?  Can 
there  be  any  objection  to  proving  those  declarations  by  a  disinter- 
ested third  person,  and  especially  by  one  who  was  to  carry  into 
effect  the  paper  as  a  trustee,  and  who  would  be  likely  to  notice 
carefully  aQd  remember  correctly  what  the  plaintiflf  said  at  the 
time? 

Objection  was  made  to  the  question  propounded  to  the  plaintiff, 
why  he  did  not  bring  suit  and  secure  his  debt  with  other  credi- 
tors, by  attachment.  The  attachments  of  many  creditors,  and  that 
known  to  the  plaintiflf,  and  his  neglect  to  sue,  might  be  used  as  an 
argument  in  favor  of  Hall's  testimony,  that  the  purchase  was  an 
absolute  one,  to  be  paid  for  ^^-just  when  he  pleased^  even  at  the 
end  of  twenty  years"  Can  there  be  a  doubt  that  such  presump- 
tion may  be  rebutted  by  proper  testimony  ?  If  so,  then  clearly, 
the  plaintiflf  was  a  competent  witness  for  that  purpose.  No  mat- 
ter how,  or  by  what  means,  the  above  facts  got  into  the  case ; 
testimony  showing  the  conduct  of  the  plaintiflf,  and  the  object  and 
motive  of  such  conduct  with  reference  thereto,  is  proper.  If  the 
facts  could  not  operate  to  the  prejudice  of  the  defendant,  neither 
could  the  explanation,  nor  could  both  together. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  question  in  controversy  was,  whether  the  plain- 
tiflf retained  a  lien  on  a  certain  pair  of  oxen  when  he  sold  them 
to  Ethan  A.  Hall,  which  oxen  Hall  had  sold  to  the  defendant,  and 
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for  the  conversion  of  which  by  the  defendant  the  plaintiff  brought 
this  suit.  The  plaintiff  claimed  and  testified  that,  by  the  agree- 
ment between  him  and  Hall  at  the  time  he  sold  Hall  the  oxen,  the 
oxen  were  to  remain  his  property  till  Hall  paid  him  for  them. 
Hall  claimed  and  testified  that  his  purchase  of  the  oxen  was  ab- 
solute and  unconditional,  and  that  he  was  to  have  twenty  years 
to  pay  for  them  if  he  desired.  We  think  on  this  issue,  it  was  per- 
missible to  allow  the  plaintiff  to  show  that  his  acts  had  been  con- 
sistent with  what  he  claimed  the  trade  was.  When,  therefore, 
it  turned  out  in  evidence  that  Hall  had  failed,  and  others  had 
brought  suits  against  him,  and  that  these  facts  were  known  to  the 
plaintiff,  he  could  properly  be  allowed  to  testify  that  he  did  not 
bring  a  suit  against  him,  for  the  reason  that  he  held  a  claim  on 
the  oxen  for  the  payment  of  the  price  at  which  he  sold  them  to 
Hall,  and,  besides  the  debt  for  the  oxen.  Hall  owed  him  but  a 
small  sum,  which  he  rather  run  the  risk  of  losing  than  be  at  the 
trouble  and  expense  of  a  suit.  His  neglect  to  sue,  having  know- 
ledge of  the  failure  of  Hall,  and  of  suits  brought  by  Hall's  other 
creditors,  was  an  act  of  the  plaintiff,  which  tended  to  show  he 
then  understood  he  had  a  claim  on  the  oxen  to  secure  the  pay- 
ment of  the  price  at  which  he  sold  them,  and,  as  such,  the  plain- 
tiff had  a  right  to  have  the  jury  know  that  he  knew  of  the  suits 
by  Hall's  other  creditors,  but  did  not  spe  himself,  for  the  reason 
he  had  a  lien  upon  the  oxen. 

The  defendant  introduced  a  composition  deed,  signed  by  the 
plaintiff,  with  other  creditors  of  Hall.  Although  the  deejj  never 
became  operative,  the  fact  that  the  plaintiff  signed  it,  unexplained, 
would  have  a  tendency  to  show  that  the  plaintiff  did  not  retain  a 
lien  on  the  oxen  for  their  payment.  We  think,  to  rebut  the  ten- 
dency of  this  act,  the  plaintiff  might  show  by  himself  and  Spauld- 
ing,  the  trustee  in  the  composition  deed,  that  he,  did  not  sign  the 
deed  with  reference  to  the  debt  due  him  for  these  oxen,  but  with 
reference  to  the  small  amount  due  him  from  Hall  aside  from  these 
oxen,  and  that  it  was  understood  between  him  and  Spaulding  that 
the  debt  for  these  oxen,  and  his  lien  on  them,  should  not  be  in- 
cluded within  the  operation  of  the  composition  deed.  The  deed 
was  not  in  issue  between  the  parties,  but  the  plaintiff's  signature 
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to  it  was  shown  as  an  act  inconsistent  with  the  claim  the  plaintiff 
was  then  making.  The  plaintiff  and  Spaulding  were  allowed  to 
testify  as  to  what  debt  due  the  plaintiff  it  was  understood  between 
them  at  the  time  the  plaintiff  signed  that  the  deed  was  to  bo  ope- 
rative upon ;  not  to  add  to,  take  from,  contradict,  or  vary  the 
language  of  the  deed,  but  to  explain  the  plaintiff's  act  of  signing 
the  deed,  which  was  relied  upon  by  the  defendant  as  inconsistent 
with  the  claim  the  plaintiff  was  attempting  to  assert  by  the  suit. 
As  explanatory  of  the  plaintiff's  act,  the  question  is  not  what  is 
the  legal  effect  of  the  language  used  in  the  deed,  but  what  rights 
belonging  to  him  did  the  plaintiff  understand  were  to  be  affected 
by  his  signature  of  the  deed,  at  the  time  he  signed  it.  To  show 
what  rights  he  supposed  he  was  signing  away,  he  had  a  right  him- 
self to  testify,  and  to  call  Spaulding  to  testify,  as  to  what  was  said 
between  them  in  regard  to  the  effect  of  the  deed  upon  his  rights 
at  the  time  he  placed  bis  signature  to  the  deed. 
Judgment  affirmed. 


John  M.  Shaw  v.  Fbancis  Chambeblin. 

[In  Chancebt.] 

Demumr  to  Bill  for  want  of  Equity.     Parties.     Plea  in  Bar. 

Practice. 


The  htU  In  this  omo  aUeged  (hat  whUe  W.  was  the  owner  of  a  oertatn  fkrm,  the  orator 
purchaged  and  took  a  deed  of  him  of  aboat  one  aore  thereof,  with  a  dweUine-honie 
and  other  bulldlDgs  thereon,  and  went  Into  the  possession  and  enjoyment  thereof} 
that  the  same  hadifor  a  long  time  been,  then  were,  and  ever  thereafter  oontlnued  to 
be,  sopplied  with  water  hy  means  of  an  aquedaot  laid  thereto  from  a  spring  sitnate 
on  another  part  of  said  Ctrm;  that  at  the  time  of  such  purchase,  it  was  mutnallj 
agreed  between  W.  and  the  orator,  that  the  orator  had  purchased  the  right  to  draw 
water  ftom  said  spring  as  aforesaid,  but  that  they  omitted  to  specify  said  right  in  the 
orator's  deed,  because  they  supposed  ic  wopld  be  conveyed  thereby  withopt  being  so 
speoi&ed ;  that  W.  continued  to  own  the  residue  of  said  farm  for  several  years  there- 
after, and  never  made  any  claim  to  said  aqueduct;  that  said  aqueduct  was  visible 
and*  apparent,  and  the  defendant,  and  those  under  whom  he  claimed,  subsequent  to 
W.«  had  foU  notice  of  the  existenoe  thereof  at  the  time  of  their  several  porohaiea  of 
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the  residae  of  nid  fkrm*,  ftnd  prayed  for  an  iAjanotion  againrt  Interftring  with  nld 
spring  and  'aquedact  to  the  injury  of  the  orator,  and  for  general  reliet  Be&,  that 
said  bill  was  not  defeotive  for  want  of  eqalty. 

H9U,  also*  that  W.,  who  subsequently  parted  with  all  his  interest  in  the  residue  of  said 
fkrm,  was  not  a  necessary  party  to  said  bill,  as  the  bill  disclosed  one  ground  on 
whioh  the  orator  would  be  entitled  to  relief  without  addition  of  parties. 

After  W.  oonreyed  to  the  orator  as  aforesaid,  and  while  he  owned  the  residue  of  said 
Ihrm,  he  mortgaged  the  same  to  0.,  who  subsequently  foreclosed  his  mortgage,  by 
petition,  in  the  mode  preaoribed  by  statute,  and  made  the  orator  a  party  defendant 
to  tbe  proceedings.  The  premises  were  not  redeemed.  Htld,  that  the  decree  of  fora> 
closure  did  not  bar  the  orator's  right  to  said  spring  and  aqueduct, 

On  hearing  on  bill,  demurrer  thereto,  and  plea,  the  court  overruled  the  demurrer  and 
plea,  and  entered  a  decree  for  the  orator  according  to  the  prayer  of  the  bill;  firom 
which  decree  the  defendant  appealed,  ffe/tf,  that  the  defendant  was  not,  therefore, 
strictly  entitled  to  claim  that  the  chancellor  erred  in  making  a  final,  instead  of  aa 
interlocutory  decree. 

Appeal  from  the  court  of  chancery : 

The  bill  alleged  that  m  the  year  1888,  one  Jay  Wilson  owned 
a  farm  in  Bethel,  known  as  the  Burke  farm,  on  which  there  was 
then  a  brick  dwelling-house  and  other  bnilding ;  that  during  that 
year,  he  built  a  new  dwelling-house,  and  other  buildings  appur- 
tenant, on  the  northern  extremity  of  said  farm,  and  caused  an 
aqueduct  to  be  constructed  from  a  certain  spring  situate  on  said 
farm  to  said  last  named  dwelling  house,  for  the  purpose  of  sup- 
plying the  same  with  water ;  that  thence,  for  the  space  of  about 
thirty  years,  water  flowed  from  said  spring,  through  said  aque- 
duct, to  said  last  named  dwelling-house,  without  molestation  or 
hindrance ;  that  the  said  Wilson,  on  the  80th  of  March,  1849, 
being  the  owner  and  occupant  of  said  farm,  mortgaged  the  same 
to  one  Chester  Baxter,  to  secure  the  payment  of  the  said  Wilson's 
promissory  notes  to  the  Baid  Baxter  for  the  sum  of  f  8,400  ;  that 
said  notes  were  not  paid  according  to  the  tenor  thereof,  where- 
upon the  said  Baxter  brought  his  petition  to  foreclose  said  mort- 
gage, aud  obtained  a  decree  of  foreclosure  against  the  said  Wil- 
son ;  that  before  the  expiration  of  the  time  of  redemption  therein 
fixed,  the  said  Wilson  agreed  with  the  said  Baxter  for  an  extension 
of  said  time ;  that  after  the  expiration  of  said  time,  the  said 
Wilson,  from  time  to  time,  paid  different  sums  of  money  to  the 
said  Baxter,  who  received  and  applied  the  same  upon  said  mort- 
gage ;  that  alierwards,  to  wit,  on  the  28th  of  October,  1851, 
while  the  said  Wilson  was  the  equitable  owner  of  said  farm  as 
aforesaid,  and  was  in  possession  thereof,  and  the  said  Baxter  was 
the  legal  owner  thereof  as  aforesaid,  the  said  Baxter,  in  pursuance 
of  an  agreement  to  that  effect  with  the  said  Wilson,  released  and 
conveyed  to  the  said  Wilson  said  new  dwelling-house,  and  about 
one  acre  of  land  thereto  adjoining,  and  the  said  Wilson,  in  con* 
66 
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sideration  thereof,  thereupon  paid  to  the  said  Baxter  a  certain 
sum  of  money,  which  the  said  Baxter  applied  upon  said  mortr 
gage  ;  that  afterwards,  to  wit,  on  the  29th  of  November,  1852, 
the  said  Wilson  mortgaged  said  new  dwelling-house  and  the  land 
thereto  belonging,  to  one  David  Owen,  to  secure  the  payment  of 
the  said  Wilson's  promissory  note  to  the  said  Owen  for  the  sum 
of  $250 ;  that  on  the  11th  of  Fei>ruary,  1853,  while  the  said 
Wilson  was  the  legal  owner  of  said  new  dwelling-house,  subject 
to  said  mortgage  thereon,  and  the  equitable  owner  of  the  residue 
of  said  farm,  and  said  Baxter  the  legal  owner  thereof,  the  orator 
purchased  said  last  named  dwelling-house,  and  the  land  thereto 
belonging,  of  said  Wilson,  and  took  a  deed  thereof,  subject  to 
the  said  mrrtgage  thereon,  and  paid  therefor  about  the  sum  of 
moo,  and  then  went  into  the  possession  thereof,  and  has  ever 
since  remained  in  possession  ;  that  thereafterwards,  to  wit,  on 
the  17th  of  December,  1853,  the  said  Wilson  paid  the  balance  of 
said  mortgage  to  the  said  Baxter,  and  the  said  Baxter  discharged 
the  same. 

The  bill  further  alleged  that  at  the  time  the  said  Baxter  con- 
veyed  said  new  dwelling-house  and  land  to  the  said  Wilson  as 
aforesaid,  water  was  running  thereto  from  said  spring,  through 
said  aqueduct,  and  continued  to  so  run,  and  was  so  running  at 
the  time  the  orator  purchased  as  aforesaid ;  that  at  that  time, 
it  was  mutually  agreed  and  understood  between  the  orator  and 
the  said  Wilson,  that  the  orator  had  purchased  the  right  to  draw 
water  from  said  spring,  through  said  aqueduct,  to  the  house  so 
purchased  by  him,  but  that  the  orator  and  the  said  Wilsoii 
omitted  to  specify  said  right  in  the  orator's  deed,  because  they 
supposed  the  same  would  be  thereby  conveyed  without  specifically 
naming  the  same  therein  ;  that  the  said  Wilson  continued  to  own 
and  occupy  the  residue  of  said  farm  for  several  years  after  the 
conveyance  to  the  orator  as  aforesaid,  during  all  which  time, 
water  continued  to  flow  through  said  aqueduct  as  aforesaid,  and 
the  said  Wilson  never  made  any  claim  thereto  ;  that  afterwards, 
the  title  and  interest  of  the  said  Wilson  in  said  farm,  came  to, 
and  rested  in  the  said  Owen  by  virtue  of  a  decree  of  foreclosure 
founded  upon  a  mortgage  of  the  residue  of  said  farm,  executed 
by  the  said  Wilson  to  the  said  Owen,  December  17,  1853  ;  that 
the  said  Owen  afterwards,  to  wit,  on  the  13th  of  March,  1861, 
conveyed  said  farm  to  one  Cummings,  who  thereafterwards,  to 
wit,  on  the  27th  of  February,  1867,  conveyed  the  same  to  the  de- 
fendant, who  hath  ever  since  owned  and  occupied  the  same ;  that 
said  aqueduct,  at  the  time  of  the  respective  purchases  by  the  said 
Owen,  Cummings,  and  the  defendant,  as  aforesaid,  was  visible 
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and  apparent,  and  that  each  of  said  purchasers  was  aware  of 
the  existence  thereof  at  the  time  of  their  respective  purchases ; 
that  in  January,  1868,  and  while  water  was  running  through  said 
aqueduct  as  aforesaid,  the  defendant  claimed  and  insisted  to  the 
orator  that  the  orator  had  no  right  to  said  aqueduct,  or  to  said 
spring  of  water,  but  that  he  himself  was  the  owner  of  said 
spring,  and  had  a  right  to  stop  the  water  from  flowing  in  said 
aqueduct,  and  threatened  so  to  do,  unless  the  orator  paid  him  rent 
therefor,  and  that  the  defendant  procured  a  lease  of  said  spring 
to  be  drawn  from  himself  to  the  orator,  for  the  orator  to  accept, 
but  that  the  orator  declined  to  accept  the  same,  insisting  that  he 
was  drawing  water  as  aforesaid  in  his  own  right ;  that  the  orator 
was,  ofi  the  18th  day  of  said  January,  informed  by  the  dgents 
and  servants  of  the  defendant  that,  unless  the  orator  accepted 
said  lease,  they  should  destroy  said  aqueduct,  and  fill  up  said 
spring. 

The  bill  averred  that  there  was  no  water  that  the  orator  could 
obtain  for  the  use  of  his  family  and  cattle,  without  going  off  his 
land,  and  conveying  the  same  to  his  house  at  great  expense  ; 
that  the  destruction  of  said  aqueduct,  or  the  filling  up  of  said 
spring,  would  cause  the  orator  great  and  irreparable  damage, 
for  which  he  had  no  aqet|uate  remedy  at  law  ;  that  the  right  to 
draw  water  from  said  spring  as  aforesaid,  was  worth  more  than 
one  hundred  dollars  ;  and  that  the  orator  had  reason  to  believe, 
and  did  believe,  that  the  defendant  would  destroy  said  aqueduct, 
and  fill  up  said  spring.  The  bill  prayed  for  an  injunction,  and 
for  general  relief. 

The  defendant,  by  leave  of  court,  demurred  to  the  bill  for 
want  of  equity,  and  because,  if  the  orator  was  entitled  to  re- 
lief, the  said  Jay  Wilson  was  not  made  a  party.  The  defendant 
also  pleaded  the  decree  of  foreclosure  obtained  by  the  said  Owen 
as  stated  in  the  bill,  in  bar  of  this  suit,  and  averred  that 
the  orator  was  a  party  defendant  thereto,  duly  served  with 
process.  The  mortgage  upon  which  said  decree  was  founded, 
was  in  the  usual  form.  The  foreclosure  was  by  petition  under 
the  statute,  and  the  petition  alleged  that  the  orator  claimed  some 
interest  in  the  premises.  The  petition  was  taken  as  confessed, 
and  the  decree  was  in  the  form  prescribed  by  statute. 

The  court,  at  the  May  term,  1872,  Barrett,  Chancellor,  upon 
bearing  on  bill,  plea,  and  demurrer,  overruled  thQ  plea  and  de- 
murrer, and  rendered  a  decree  for  the  orator  according  to  the 
prayer  of  the  bill.     Appeal  by  the  defendant. 
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A  conveyance  of  a  house  and  lot,  supplied  with  water  by  an 
aqueduct  running  through  the  land  granted,  from  a  spring  be- 
longing to,  and  situate  on  other  land  of  the  grantor,  conyeys  the 
water  as  then  running,  with  a  right  to  the  spring  and  aqueduct 
sufficient  for  the  continuance  thereof.  Vt.  Central  Railroad  Co. 
r.  Edate  of  ffilla,  23  Vt.  681 ;  ffarwood  v.  Benton  et  al.  32 
Vt.  724  ;  Coolidge  v.  Eager,  43  Vt.  9  ;  Fyer  v.  Carter,  40  Eng. 
L.  &  Eq.  412  ;  4  Kent  Com.  467 ;  Nicholas  y.  Chamberlain,  Gro. 
Jac.  121 ;  2  Washb.  Real  Prop.  32,  36,  38.  The  form  of  the 
deed  from  Wilson  to  the  orator  does  not  appear ;  but  even  a  quit- 
claim deed  carries  with  it  all  the  right  and  title  which  the 
grantor  has.  Smith,  AdrrCr,  y.  Pollard^  19  Vt.  272  ;  CoUamer 
V.  Langdon  et  ah  29  Vi.  32.  It  stands  admitted  that  Jay  Wil- 
son, intended  to  convey  said  spring  and  aqueduct,  and  that  the 
aqueduct  was  visible  and  apparent,  and  that  the  defendant,  and 
his  grantors,  Cummiugs  and  Owen,  bought  with  full  knowledge 
thereof. 

The  demurrer  and  plea  were  properly  overruled.  Jay  Wilson 
is  not  a  necessary  party.  Dana  v.  Nelson  et  al.  1  Aik.  252  ;  1 
Dan.  Ch.  Pr.  183,  192,  notes.  But  this  objection  must  be  ap- 
parent on  the  face  of  the  bill,  or  a  demurrer  will  not  lie.  lb. 
289,  565,  611,  612,  613 ;  2  Swift  Dig.  240.  It  does  not  ap- 
pear  from  the  bill  that  Jay  Wilson  has  any  interest  in  the  mat- 
ter ;  nor  whether  the  mortgage  given  by  him  to  Owen,  contained 
any  covenant ;  nor  does  it  appear  but  that  there  was  an  excep- 
tion of  the  spring  and  aqueduct  therein.  A  demurrer  does  not 
extend  to  inferences  of  law.     1  Dan.  Ch.  Pr.  666-7. 

But  Wilson  would  not  be  a  necessary  party  if  his  mortgage 
contained  the  usual  covenants.  Howard  v.  Benton  et  al.  supra. 
Owen  acquired  no  right  to  the  spring  and  aqueduct  by  his  mort- 
gage on  the  farm. 

The  orator  being  compelled  to  resort  to  chancery  for  one  pur- 
pose, the  court  will  retain  the  case  until  finally  dispesed  of. 
Dana  v.  Nelson  et  al.  supra  ;  Beardsly  v.  Knight  et  aL  10  Vt. 
185  ;  Sanborn  v.  Kittredge  et  al.  20  Vt.  682  ;  Lyon  v.  McLaughr 
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linj  82  Vt  423 ;  Eolmes  v.  Eolmes,  Ad'mr,  86  Vt.  526  ;  Twitch- 
ell  V.  Bridge,  42  Vt.  68  ;  2  Johns.  Ch.  162  ;  2  Swift  Dig.  156-7  ; 
1  Dan,  Ch.  Pr.  581,  note  ;  3  lb.  1741. 

The  plea  of  a  former  decree  must  set  up  enough  -of  such  de- 
cree, and  of  the  bill  and  answer,  to  show  that  the  same  point 
was  in  issue  in  the  former  suit.  2  Swift  Dig.  260  ;  1  Dan.  Ch. 
Pr.  684.  But  the  decree  pleaded  was  only  a  decree  of  fore- 
closure, and  barred  only  the  equity  of  redemption,  and  the  point 
now  in  controversy  was  not  raised  in  that  case. 

Hunton  ^  Q-ilman^  for  the  defendant. 

The  defendant,  by  his  demurrer  and  by  his  pica,  prayed  judg- 
ment whether  he  should  be  compelled  to  answer  further;  the 
court,  therefore,  erred  in  passing  a  final  decree.  Mitf.  Eq.  PI. 
[16]  ;  Adams  Eq.  [336],*  [342]  ;  Story  Bq.  PI.  784,  §866. 

The  case  of  the  orator  as  stated  in  his  bill,  does  not  entitle 
him  to  the  relief  prayed.  The  bill  does  not  disclose  the  ground 
of  the  orator's  claim.  The  allegations  thereof  are  not  sufficient 
to  found  a  claim  upon  that  a  right  to  take  water  from  the  spring 
was  conveyed  to  tha  orator,  even  as  an  appurtenance. 

If  it  should  be  claimed  that  a  right  to  the  water  passed  to  the 
orator  as  necessary  to  the  enjoyment  of  the  premises  granted, 
we  answer ;  1st,  that  the  bill  does  not  put  the  case  upon  that 
ground  ;  and  2d,  that  it  is  not  in  fact  a  necessity.  It  is  not  like 
the  case  of  a  way  of  necessity.  Wheat.  Selwyn,  1366,  pi.  5,  and 
note  B.     It  must  be  from  strict  necessity.    lb.  note  2. 

A.  deed  of  a  house  and  land,  omitting  to  name  the  appur- 
tenances, will  not  carry  a  right  to  take  water  from,  a  spring  on 
other  lands  of  the  grantor.  In  the  cases  in  which  it  has  been 
held  that  by  a  deed  of  a  house  and  land  the  right  to  such  spring 
would  pass,  the  appurtenances  were  named  in  the  deed.  NichoU 
V.  Chamberlain^  Cro.  Jac.  121  ;  Coolidge  v  Eager ^  43  Vt.  9. 
The  word  appurtenances  in  a  deed  has  force.  Smith  et  al.  v. 
Martin^  3  Saund.  400,  and  n.  (2)  ;  Buck  et  al.  v.  Newton,  1  B. 
&  P.  53  ;  Doe  d.  Clements,  v.  Collins,  2  T.  R.  498  ;  Swazey  v. 
Brooks,  34  Vt.  451. 
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If  the  orator  had  alleged  that  a  right  to  the  spring,  or  to  the 
water  thereof,  passed  by  the  conveyance  of  the  house  and  land  as 
an  appurtenant  thereto,  it  would  not  entitle  him  to  relief,  it  not 
being  alleged  that  the  appurtenances  were  named  in  the  deed. 
A  way  of  necessity  lies  in  grant.  2  Bl.  Com.  85,  n.  (28)  ;  1 
Saund.  823,  n.  6. 

The  allegations  of  the  bill  are  too  vaguo,  indefinite,  and  uncer- 
tain, to  warrant  any  decree  thereon.  Story  Eq.  PI.  §§  242,  244, 
255  ;  Mitf.  Eq.  PI.  41, 107. 

If  the  allegations  of  the  bill  are  sufficient  to  entitle  the  orator 
to  have  the  deed  reformed  under  the  general  prayer.  Jay  Wilson 
should  be  made  a  party  defendant. 

The  plea  is  sufficient,  and  is  a  bar  to  this  suit. 

The  opinion  of  the  coui*t  was  delivered  by 

Boss,  J.  The  defendant  has  demurred  to  the  orator's  bill,  and 
insists  that  the  same  is  insufficient  by  reason  of  lack  of  sub- 
stance and  lack  of  parties.  The  orator,  we  think,  not  in  the 
most  approved  form,  nor  with  the  greatest  clearness  and  explicit- 
ness,  but  in  substance,  has  set  forth  that  he  claims  the  right 
to  have  the  water  from  the  spring  named,  situated  on  the  remain- 
der of  the  Burke  farm,  so  called,  flow  through  the  aqueduct  to 
the  house  whieh  he  purchased  of  Jay  Wilson,  by  virtue  of  the 
conveyance  of  such  a  right  to  him  in  the  deed  of  the  premises ; 
or,  at  least,  that  he  purchased  and  paid  for  such  a  right  at  the 
time  he  purchased  and  paid  for  the  house  and  acre  of  land,  and 
went  immediately  into  the  possession  and  enjoyment  of  the  same, 
and  had  so  continued  to  the  time  of  bringing  the  bill ;  so  that  the 
subsequent  purchasers  of  the  remainder  of  the  Burke  farm,  on  which 
the  spring  and  part  of  the  aqueduct  were  located,  were  put  upon 
inquiry  that  he  claimed  some  right  to  the  spring  and  aqueduct, 
and  were  thereby  charged  with  all, the  knowledge  which  the  in- 
quiry, if  made,  would  have  put  them  in  possession  of,  as  to  the 
rights  which  he  claimed  in  and  to  the  spring  and  aqueduct.  We 
think  any  one  so  disposed,  upon  a  careful  reading  of  the  bill, 
would  fairly  understand  that  the  orator  claiiped  a  right  in  and  to 
the  spring  and  aqueduct  in  both  of  the  ways  named  ;  so  that  the 
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bill  contains  sufficient  substance  to  entitle  the  orator  to  the  relief 
prayed  for. 

Every  person,  who,  from  the  facts  stated  in  the  bill,  is  neces- 
sarily interested  in  the  result  of  the  suit,  or  who  has  rights  in 
the  subject-matter  to  be  protected,  is  a  necessary  party  to  the  bill. 
If  the  deed  from  Jay  Wilson  to  the  orator,  conveyed  to  the  orator 
the  right  to  take  the  water  from  the  spring,  through  the  aqueduct, 
to  the  dwelling-house  conveyed  by  the  deed.  Jay  Wilson  has,  and 
can  have,  no  interest  in  this  controversy,  inasmuch  as  he  then 
owned  the  remainder  of  the  Burke  farm,  so  that  he  had  the  right 
to  make  the  conveyance,  and  has  since  parted  with  all  his  interest 
in  the  same.  On  general  demurrer,  the  bill  is  sufficient  in  re- 
gard to  parties,  if  the  facts  stated  disclose  one  ground  on  which 
the  orator  is  entitled  to  relief  without  additional  parties.  No 
claim  is  made  that  any  additional  party  to  the  bill  is  required, 
unless  Jay  Wilson  is  such. 

To  the  ground  for  relief  first  above  stated,  as  we  have  seen, 
Jay  Wilson  is  not  a  necessary  party.  Hence  we  think  the  orator's 
bill  is  sufficient  as  against  the  defendant's  general  demurrer. 

The  defendant  further  insists  that  the  foreclosure  of  the 
mortgage  on  the  remainder  of  the  Burke  farm,  given  by  Jay 
Wilson  to  Daniel  Owen,  and  to  which  the  orator  was  made  a 
party,  is  a  bar  to  any  right  which  the  orator  might  have  had 
to  the  spring  and  aqueduct.  The  foreclosure  of  this  mortgage  is 
admitted  in  the  manner  stated  in  the  defendant's  plea  in  bar,  by 
the  orator's  demurrer  thereto.  At  the  time  that  mortgage  was 
given,  the  orator  had  obtained  whatever  right  he  had  to  the 
spring  und  aqueduct,  and  was  in  the  possession  and  enjoyment  of 
the  same.  Wilson  could  and  did  by  that  deed,  convey  to  Owen 
only  what  right  he  then  had  in  the  remainder  of  the  Burke  farm, 
and  that  was  all  Owen  could  acquire  by  the  foreclosure  of  the 
mortgage.  The  foreclosure  of  the  mortgage  terminated  the 
equity  of  redemption  which  Owen  had  in  the  mortgage  premises 
'  at  the  time  he  executed  the  mortgage.  By  making  the  orator  a 
party  to  the  foreclosure  of  the  mortgage,  Owen  obtained  what- 
ever right  the  orator  might  have  acquired  in  Wilson's  equity  of 
redemption  in  the  mortgaged  premises  subsequently  to  the  exe* 


Digitized  by  LjOOQIC 


S20  WINDSOBifcOOUNTT, 

SUlei  V.  Windaor. 

cutioD  of  the  mortgage,  and  nothing  more.  The  foreclosure 
would  not  cut  ofif  any  right  or  easement  in  the  mortgaged  prem- 
ises, which  the  orator  had  acquired  antecedently  to  the  giving  of 
the  mortgage.  Such  antecedently  acquired  rights  would  be  para- 
mount to  the  mortgage,  and  remain  unaffected  by  its  foreclosure. 
Hence  the  plea  in  bar  would  not  defeat  the  orator's  right  to  re- 
lief under  the  bill. 

The  defendant  further  insists  that  the  court  was  in  error  in 
granting  a  final  decree  on  the  state  of  the  pleadings.  If  the  de- 
fendant had  elected  to  have  treated  the  decree  of  the  chancellor  as 
interlocutory,  and  had  asked  the  chancellor  for  leave  to  withdraw 
his  demurrer,  and  to  be  allowed  to  answer  the  bill  on  its  merits, 
and  the  chancellor  had  denied  him  that  right,  the  question  now 
attempted  to  be  raised  by  the  defendant,  would  have  been  prop- 
erly before  this  court.  The  defendant  has  elected  to  treat  the  de- 
cree as  final,  and  has  brought  the  case  here  on  an  appeal.  We 
think,  as  the  case  stands,  the  defendant  is  not  strictly  entitled  to 
claim  that  the  chancellor  was  in  error  in  granting  a  final,  instead 
of  an  interlocutory  decree. 

The  decree  of  the  chancellor  is  affirmed,  and  the  cause,  re- 
manded, with  leave  to  the  defendant  to  apply  to  the  chancellor  to 
be  allowed  to  withdraw  his  demurrer,  and  to  answer  the  bill  on 
its  merits. 


Betsey  Ann  Sttles  v.  The  Town  op  Windsor. 
Exception%.    No.  88  of  the  Acts  of  1870. 

Bioeptioni  do  not  lie  to  the  deof lion  of  the  ooantj  eoort  in  inrooeedlngB  under  the  aot 
entitled  "  An  aet  for  the  relief  of  the  flMsUies  of  Innne  peraons,"  approred  Norember 
10,  1870.  It  is  only  when  that  ooart  exercises  its  jurisdiction,  substantial iy,  aooording 
to  the  oourse  of  the  oommon  law,  that  exoeptlons  lie  to  its  decisions. 

This  was  a  complaint  under  the  act  for  the  relief  of  the  fam- 
ilies of  insane  persons,  approved  November  10, 1870,  alleging 
that  the  plaintiff  was  the  wife  of  William  L.  Stiles,  whoae  Ug/d 
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settlement  was  in  the  defendant  town,  and  who  was  insane,  and 
confined  in  the  insane  asylum  at  Brattleboro,  Vermont ;  that  the 
income  of  the  said  William's  estate  was  not  sufficient  for  the 
maintenance  and  support  of  the  plaintiff  and  the  minor  children 
of  the  said  William  ;  and  praying  that  the  defendant  be  ordered 
to  maintain  and  support  said  William  at  said  asylum.  The  court 
found  the  following  facts : 

"  The  legal  settlement  of  the  said  William  was  conceded  to  be 
in  Windsor,  for  all  tlie  purposes  of  this  proceeding.  The  evi* 
dence  showed  that  the  complainant  is  the  wife  bf  the  said  Will- 
iam ;  that  they  have  four  children  living ;  Frank  W.,  aged  28 
years ;  Clementine,  aged  18  years  ;  Fred,  aged  16  years ;  and 
Asa,  aged  13  years  ;  all  but  the  eldest  being  invalids,  requiring 
to  be  taken  care  of  and  supported  by  others ;  that  in  April,  1869, 
the  said  William  being  then,  and  ever  since,  insane,  was  sent  by 
his  wife  to  the  insane  asylum  at  Brattleboro,  Vermont,  his  eldest 
son,  then  a  minor,  going  with  him,  and  he  has  remit! ned  there 
ever  since,  except  that  in  June,  1870,  he  escaped,  and  was  out 
of  the  asylum  a  month,  having  been  returned  there  as  soon  as  he 
was  found.  At  some  time  prior  to  November,  1870,  the  com- 
plainant received  notice  from  Dr.  Rockwell,  the  superintendent 
of  the  asylum,  that  the  defendant  refused  to  support  the  said  Wil- 
liam longer.  Since  November,  1870,  at  which  time  said  eldest 
son  became  21  years  of  age,  the  burthen  of  supporting  the  fam- 
ily, including  the  expense  of  maintaining  the  father  at  the  asylum, 
has  been  borne  by  him  out  of  the  wages  of  his  labor  as  a  work- 
man in  the  cab  shop  in  Springfield, — his  father  having  had  no 
estate,  or  income  sufficient  for  the  support,  either  of  himself  or 
family ;  that  the  expense  of  the  support  of  the  said  William  at 
said  asylum  since  November,  1870,  has  been  $8  per  month." 

The  defendant  claimed  that  it  was  liable  for  the  expense  of  sup- 
porting him  at  the  asylum,  only  from  the  rendition  of  the  judg- 
ment in  this  case.  The  plaintiff  claimed  that  the  defendant  was 
liable  to  pay  such  expense  from  the  time  this  complaint  was 
served,  and  the  court  so  held,  and  ordered  the  defendant  to  main- 
tain and  support  the  said  William  at  said  asylum  from  and  after 
the  service  of  said  complaint,  and  pay  the  costs  of  this  proceed- 
ing ;  to  which  the  defendant  excepted. 

J.  S.  Maretfj  for  the  defendant. 
67 
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— ,  for  the  plaintiflF. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  defendant  has  taken  exceptions  to  the  proceed- 
ings and  action  of  the  county  court  in  making  an  order  upon  it, 
under  the  act  of  1870,  fixing  the  liability  of  the  town  to  support 
William  L.  Stiles,  an  insane  person,  the  husband  of  the  com- 
plainant. The  ^ct  makes  the  county  court  a  special  tribunal  to 
determine  and  fix,  ip  a  summary  manner,  the  liability  of  towns 
in  such  cases,  hx  its  action,  that  court  was  not  exercising  its  ju- 
risdiction ^^  according  to  the  course  of  the  common  law,"  but  in 
a  new  course,  different  from  that  prescribed  by  the  common  law. 
By  the  common  law,  the  town  would  have  had  the  right  to  a  trial 
and  determination  of  the  facts  by  the  jury.  By  the  act,  the  faets 
are  all  determined  by  the  county  court.  That  court  rendered  no 
judgment  directly  in  favor  of  the  complainant,  and  only  granted 
her  relief  indirectly,  by  ordering  the  town  to  assume  the  burden 
of  supporting  the  husband,  and  thus  removed  that  burden  from 
resting  upon  his  property,  from  which  the  complainant  derives,  in 
part,  her  support.  The  jurisdiction  is  conferred  upon  that  court 
and  its  proceedings  are  prescribed  by  the  act.  Writs  of  error 
or  exceptions  do  not  lie  to  the  action  of  the  county  court,  except 
when  it  exercises  its  jurisdiction,  substantially,  according  to  the 
course  of  the  common  law.  When  it  exercises  its  jurisdiction  in 
a  new  course,  different  from  that  prescribed  by  the  common  law, 
the  party  aggrieved  by  its  proceedings,  must  soek  redress  by  cer- 
tiorariy  or  mandamus^  or  some  other  proper  writ.  This  was  de- 
cided early  by  this  court  in  Beckwith  v.  Souffhton,  11  Vt.  602, 
and  has  been  followed  in  many  subsequent  cases.  If  this  court 
should  attempt  to  revise  the  action  of  the  county  court  on  ex- 
ceptions, it  is  quite  probable  its  proceedings  would  be  held  inop> 
erative  to  bind  any  one,  or  to  vacate  the  order  made  by  that 
court.  We  have  not,  therefore,  considered  the  question  attempted 
to  be  raised  by  the  exceptions. 
The  exceptions  are  dismissed,  with  costs  to  the  complainant. 
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Joshua  Tripp  et  als.  v.  Henbt  A.  Howe. 

RepUvin.     Waiver  by  omitting  to  plead  Dilatory  PUae^  and  by 
pleading  to  the  Merits. 

Tlie  writ  in  this  ease,  wMeh  wm  replevin  fbr  goode  attaohed,  did  not  require  the  offloer 
to  take  a  bond  oonditioned  for  a  return  of  the  property,  as  well  as  for  the  prosecution 
of  the  repleyin  to  effeot  and  the  payment  of  costs  and  damages,  and  the  bond  returned 
was  sisned  bj  the  plalntifb  only.  Bttd,  th  it  these  IrregnlariUee  did  not  make  the  pro- 
ceedings so  Toid  that  the  court  had  no  Jurisdiction  of  the  parties  and  of  the  subjeet- 
matter  of  the  suit,  and  that  the  defendant  watyed  them  by  omitting  to  take  adrantage 
thereof  within  the  time  lindted  for  filing  dilatory  pleas,  and,  also,  by  pleading  to  the 
merits. 

Replevin  for  goods  attached  by  the  defendant  on  mesne  pro- 
cess. The  writ  was  returnable  at  the  May  term,  1870,  and  the 
replevin  bond  was  returned  at  the  same  term.  The  writ  com- 
manded the  officer  to  replevy  the  goods,  "  provided  ♦  ♦  * 
shall  give  a  bond  in  the  penal  sum  of  nine  hundred  dollars,  with 
sufficient  surety,  to  prosecute  their  replevin  to  the  next  stated 
session  of  the  county  court  to  be  held  at  Woodstock,  within  and 
for  said  county  of  Windsor,  an3  so  from  court  to  court,  until  the 
cause  be  ended,  and  to  pay  such  costs  and  damages  as  the  said 
Howe  shall  recover."  The  bond  returned  was  in  the  penal  sum 
of  $837.42,  and  signed  by  the  plaintiffs  only.  The  officer  re- 
turned the  value  of  the  goods  replevied,  as  agreed  upon  by  the 
parties,  at  the  sum  of  8418.71.  At  the  December  term,  1872, 
the  defendant  filed  a  motion  to  dismiss  for  the  following  reasons : 

'^  1st.  Because  the  writ  in  this  case  is  not  such  as  the  law  pre- 
scribes. 2d.  Because  the  bond  taken  in  this  case  and  filed  with 
the  clerk,  is  not  conformable  to  the  directions  in  the  writ,  and  is 
therefore  void.  8d.  Because  the  said  bond  is  not  such  as  is 
prescribed  by  law,  and  is  therefore  insufficient  and  void." 

The  court,  Barbett,  J.,  presiding,  overruled  said  motion,  |?ro 
forma  ;  to  which  the  defendant  excepted.  The  general  issue  was 
joined  on  the  plea  of  not  guilty.  Trial  by  jury,  December  term, 
i872,  and  verdict  for  the  plaintiff. 
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Q-.  L.  Fletcher^  for  the  defendant. 

The  writ  does  not  require  the  officer  to  take  a  bond  in  accord- 
ance with  the  requirements  of  the  Oen.  Stat.  ch.  85,  §§13,  14, 
15.  The  bond  is  not  in  conformity  to  the  directions  in  the  writ 
as  to  the  sum,  nor  as  to  the  sureties.  The  bond  is  void  because 
there  are  no  eui-eties  as  required  by  statute.  Gten.  Stat.  ch.  35, 
§  15  ;  Campbell  v.  Morey,  27  Vt.  575  ;  Bent  v.  Bent,  43  Vt.  42. 
The  plaintiff  in  replevin  is  only  entitled  to  his  writ  by  comply- 
ing with  the  requirements  of  the  statute,  and  when  he  fails  in 
any  one  of  the  essential  requirements,  the  same  will,  on  motion, 
be  dismissed.  Sprague  et  al.  v.  Clark,  41  Vt.  6 ;  Glover  y.  Cha$e^ 
27  Vt.  588. 

J.  F.  Dean,  for  the  plaintiff. 

If  the  defendant  desired  to  avail  himself  of  a  motion  to  dis- 
miss, he  should  have  filed  it  within  the  time  limited  for  filing 
pleas  in  abatement.  The  defendant,  by  pleading  to  the  merits, 
waived  all  technical  defects,  especially  if  they  were  not  material. 
1  Chit.  PI.  868  ;  White  v.  Allen,  30  Vt.  684  ;  Simonds  v.  Par- 
ker, 1  Met.  508.  The  bond  was  taken  under  the  statute,  and,  in 
all  the  material  parts,  is  right.  The  defendant  errs  in  supposing 
the  writ  to  be  improper.  Campbell  v.  Morey^  27  Vt.  575 ;  Bent 
V.  Bent,  48  Vt.  42. 

The  opinion  of  the  court  was  delivered  by 

Whbeleb,  J.  Perhaps,  upon  seasonable  objection,  the  writ  in 
this  case  would  have  been  adjudged  bad  because  it  did  not  re- 
quire the  officer  to  take  a  bond  for  a  return  of  the  property,  as 
well  as  for  the  prosecution  of  the  replevin  to  effect  and  the  pay- 
ment of  costs  and  damages,  and  the  bond  have  been  held  in- 
sufficient for  want  of  surety.  But  these  irregularities  did  not 
make  the  proceedings  so  void  that  the  court  did  not  have  juris- 
diction of  the  parties  and  of  the  subject-matter  of  the  suit^  and 
were  such  that  the  defendant  could  waive  them.  By  omitting  to 
take  advantage  of  them  by  motion  or  plea  within  the  time  limited 
by  the  rules  of  court  for  filing  dilatory  pleas,  and,  also,  by  plead- 
ing to  the  merits  of  the  action,  the  defendant  did  waive  them,  and 
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was  not  entitled,  of  right,  to  take  advantage  of  them  afterward. 
The  want  of  a  surety  to  the  bond  may  have  been  quite  a  material 
defect,  and  probably  the  court  would  have  had  power  to  permit 
the  defendant  to  move  to  dismiss  on  account  of  that  defect,  out 
of  the  ordinary  time,  if  the  plaintiiT  would  not  make  it  good  by 
filing  a  new  bond  ;  but  no  move  in  that  direction  appears  to  have 
been  made,  and  upon  the  motion  that  was  made,  at  the  time  it 
was  made,  the  decision  was  correct. 
Judgment  affirmed. 


Charles  Walkeb  v.  Daniel  P.  King,  John  B.  Dubkee,  Oli- 
ver S.  Curtis,  John  K.  Flint,  Daniel  G.  Bos- 
woBTH,  £!li3ha  Flint,  and  BiGHARn  Wills. 

[In  Chancery.] 
(S.  C.  44  Vt.  601.) 

The  petitioner  took  a  mortgage  of  the  eqalty  of  redeeming  three  prior  mortgagee.  The 
deftndants,  F.  and  M.,  porohased  the  mortgagor's  equity  of  redemption,  and  paid  there- 
for the  first  two  mortgagee  and  a  portion  of  the  third,  and  thereupon  went  into  pos- 
leesion  of  the  premises,  and  they,  and  their  as8i};ns,  of  whom  were  the  other  del^nd 
ants,  erer  after  oooupied  the  same,  and  took  the  rents  and  profits  to  themselves. 

Held,  that  the  defendants  were  entitled  to  the  rents  and  profits,  without  accounting  to 
any  one,  the  same  as  the  mortgagor  would  hare  been  entitled  had  the  possession  of  the 
premises  remained  in  him. 

Heldf  also,  that  the  defendants,  by  subrogation,  acquired  all  the  rights  which  the  respeo- 
tiye  mortgagees  had  by  rirtue  of  their  mortgages,  to  the  extent  to  which  they  paid 
off  said  mortgages,  and  that  said  mortgages,  to  thxt  extent,  eonstituted  a  part  of  the 
defendants*  title  to  the  premises,  and  that  the  petitioner  was  always  bound  to  respeot 
said  mortgages  to  that  extent 

Beld,  also,  that  the  defeudanu  were  entitled  to  interest  on  said  mortgages,  to  be  com- 
puted according  to  the  terms  thereof,  except  as  to  those  which  had  been  merged  in  • 
decree,  which  would  bear  simple  interest  only. 

Petition  to  foreclose  a  mortgage.  The  petitioner's  mortgage 
was  executed  by  Cyrus  Sa£ford,  on  the  first  day  of  January,  1857, 
and  was  subject  to  three  prior  mortgages  on  the  same  premises, 
executed  by  the  said  Safiford,  as  follows  :  one  to  the  South  Royal- 
ton  Bank ;  one  to  Edwin  S.  Wood ;  and  one  to  Nancy  Safford.    The 
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said  Cyrus  Safford  deceased,  and  his  administrator  sold  and  convey- 
ed said  mortgage  premises  to  Benjamin  Flint  and  Lorenzo  Hosier, 
on  the  7th  of  October,  1858,  in  consideration  that  they  should  pay 
said  bank  mortgage  and  said  Wood  mortgage^  and  $800  on  the 
Nancy  Safford  mortgage.  Said  bank  mortgage  was  assigned  to 
the  state  treasurer,  who  obtained  a  decree  of  foreclosure  thereon 
at  the  May  term,  1859,  of  Windsor  county  court  of  chancery, 
which  said  decree  was,  on  the  20th  of  June,  1860,  assigned  to 
the  defendant  Elisha  Flint,  to  whom  the  said  Benjamin  had  con- 
veyed his  interest  in  said  premises ;  and  the  said  Elisha  and  the 
said  Mosier,  or  his  administrator,  paid  the  full  amount  of  said 
consideration,  according  to  the  agreement  with  the  administrator 
of  the  said  Safford.  The  petitioner  was  not  a  party  to  said  de- 
cree. Soon  after  the  purchase  of  said  premises  as  aforesaid,  the 
said  Benjamin  and  the  said  Mosier  went  into  the  several  posses- 
sion thereof,  and  they,  and  those  claiming  under  them,  of  whom 
are  the  defendants,  have  ever  since  been  in  possession,  claiming 
to  own  the  same,  and  taking  the  rents  and  profits  to  themselves. 

This  cause  was  remanded  from  the  supreme  court  at  the  Febru- 
ary term,  1872,  with  a  mandate  that  the  petitioner  was  entitled  to 
a  decree  of  forecloaure  against  the  defendants,  upon  payment  by 
him  01  the  sum  due  upon  said  prior  mortgages  which  had  been 
paid  off  by  the  defendants,  and  not  otherwise ;  and  at  the  May 
term,  1872,  of  the  court  of  chancery,  on  leave  for  that  purpose 
granted  pursuant  to  said  mandate,  the  petitioner  amended  his  pe- 
tition to  conform  to  the  facts  found  by  the  master  in  his  report 
theretofore  made,  and  prayed  to  bo  permitted  to  redeem  said  prior 
mortgages ;  and  the  cause  was  referred  to  a  master  to  find  the 
sum  due  on  said  prior  mortgages,  and  whether,  and  for  what 
length  of  time,  the  said  Benjamin  and  Mosier,  and  the  defendants, 
had  been  in  possession  of  said  premises.  The  yearly  rental  of 
said  premises  was  found  in  said  report  to  be  $400,  aside  from 
the  buildings  and  taxes.  At  the  December  term,  1872,  the  mas- 
ter reported  the  amount  of  the  decree  on  said  bank  mortgage  at 
the  date  thereof,  and  computed  both  simple  and  annual  interest 
thereon  from  said  date,  and  stated  the  different  amounts,  and 
found  that  said  mortgage  was  given  to  secure  the  said  Safford's 
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bond  to  said  bank  in  the  penal  sum  of  84,400,  conditioned  for  the 
payment  of  that  sum  on  the  first  day  of  January,  1860,  with  in- 
terest semi-annually ;  and,  if  said  bond  should  be  assigned  to  the 
state  treasurer,  and  said  bank  should  at  any  time  neglect  or  re- 
fuse to  redeem  its  circulating  notes  od  demand,  then  to  become 
due  and  payable  immediately.  The  amount  of  said  Wood  mort- 
gage was  reported,  with  interest  computed  in  a  similar  manner, 
and  the  different  amounts  stated,  as  was  also  the  amount  of  the 
$800  paid  on  the  Nancy  Safford  mortgage.  The  master  found 
that  the  Wood  mortgage  was  given  to  secure  notes  bearing  an- 
nual interest,  and  that  the  debt  secured  by  the  Nancy  SaflFord 
mortgage  was  much  more  than  $800,  and  did  not  bear  annual  in- 
terest. The  master  also  found  that  at  the  time  of  the  commence- 
ment of  this  suit,  the  defendants,  King,  Durkee,  Curtis,  Jonas  K. 
Flint,  Bosworth,  and  Wills,  were  each  in  possession  of  some  por- 
tion of  said  premises,  and  that  they  together  occupied  the  whole 
•  thereof.  The  court,  at  the  December  term,  1872,  Barrett,  Chan- 
cellor, decreed  that  the  sum  due  upon  said  prior  mortgages,  and 
to  be  paid  by  the  petitioner,  was  that  reported  by  the  master,  in- 
cluding the  largest  sum  computed  by  him  as  interest  thereon. 
Appeal  by  the  petitioner  as  to  the  sum  due  and  to  be  paid  by  him. 

W.  C.  French^  for  the  petitioner. 

This  court  held  in  this  case  at  their  February  term,  1872,  that 
the  petitioner  must  redeem  the  mortgages  prior  to  his  own,  which 
were  paid  by  Flint  and  Mosier,  and  the  only  question  remaining 
open  is  as  to  the  interest  on  the  sums  thus  paid  by' Flint  and  Mo- 
sier. 

It  appears  that  the  only  consideration  from  Flint  and  Mosier  for 
the  premises  deeded  them  by  SaflFord's  administrator,  was  their 
agreement  to  pay  said  prior  mortgages ;  that  they  paid  said  mort- 
gages in  pursuance  thereof,  and  immediately  upon  the  conveyance 
took  possession  of  the  premises,  and,  by  themselves  and  their  as- 
signs, have  ever  since  possessed  the  same,  taking  the  rents  and 
profits  to  themselves. 

Wo  insist  that  the  defendants,  having  had  the  possession  of  the 
premises,  are  not  in  equity  entitled  to  claim  interest  on  the  pur- 
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chase  money.  To  compel  the  petitioner  to  pay  interest,  would 
allow  the  defendants  to  have  and  enjoy  the  premises  since  Oct> 
ber,  1858,  without  any  consideration  wjiatever.  It  is  a  well  set- 
tled equitable  rule,  that  in  case  of  an  estate  for  life,  charged  with 
an  incumbrance,  the  tenant  for  life  is  bound  to  keep  down  the  in- 
terest out  of  the  rents  and  profits,  but  he  is  not  bound  to  pay  the 
incumbrance  itself.  •  4  Kent  Cora.  74 ;  1  Greenl.  Cruise,  110, 
659.  The  same  equitable  rule  applies  in  the  case  at  bar.  When 
a  grant  is  subject  to  a  mortgage,  the  land  granted  will  be  primarily 
liable  for  the  debt,  and  must  be  applied  to  its  payment  in  the  first 
instance,  in  exoneration  of  the  personal  liability  of  the  mortgagor. 
2  Lead.  Cas.  Eq.  242 ;  Marsh  v.  Pike,  10  Paige,  595 ;  Ferris  v. 
Crawford,  2  Denio,  595  ;  Cornell  v.  Prescott,  2  Barb.  17.  Inter- 
est is  allowed  as  incident  to  the  debt  on  the  agreement  of  the 
parties,  express  or  implied,  or  as  damages  for  not  paying  money 
when  the  party  ought  to  pay.  Ahhoit  v.  WUmot,  22  Vt.  437 ; 
Evarts  v.  Nason^s  Estate,  11  Vt.  122  ;  Hubbard  et  al,  v.  Branch 
R.  R.  Co.  11  Pick.  124.  The  rule  of  subrogation  is  never  en- 
forced against  the  superior  equities  of  third  persons.  1  Lead. 
Cas.  Eq.  161,  and  cases  cited. 

If  the  petitioner  should  be  held  to  pay  interest,  we  insist  it 
should  be  only  simple  interest  on  the  state  treasurer  decree  and 
the  Nancy  Safibrd  n^ortgage.  Said  decree  bore  simple  interest 
when  it  was  paid,  and  the  defendants  cannot  be  subrogated  to  any 
greater  or  higher  rate  of  interest  than  the  decree  bore.  What- 
ever the  original  cause  of  action  was,  it  became  merged  in  the 
decree,  the  same  as  in  case  of  a  judgment  at  law.  1  Chit.  PI. 
120 ;  Sawyer  et  al.  v.  Vilas,  19  Vt.  43 ;  Marshall  v.  Aiken  et 
als.  25  Vi.  327 ;  LeFargo  v.  fforton,  3  Denio,  157.  The  judg- 
ment is  a  new  contract  of  a  higher  nature,  and  simple  interest 
only  can  be  cast  upon  it.  The  Nancy  Safibrd  mortgage  bore  sim- 
ple interest,  and  cannot  be  changed  by  the  defendants  to  a  debt 
bearing  annual  interest. 

S.  E.  ^  S.  M.  Pingree  and  Z>.  (7.  Denison,  for  the  defendants. 

The  highest  cast  of  the  master  on  the  Wood  mortgage,  is  cor- 

TQCt.    We  claim  the  same  on  the  f  800  paid  on  the  Nancy  Safford 
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mortgage.  We  also  claim  the  same  as  to  the  state  treasurer  de- 
cree, and  insist  that,  at  least,  the  rate  due  by  the  contract  on 
which  said  decree  was  based,  should  be  allowed  as  against  a  sub- 
sequent incumbrancer. 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  The  orator  appears  to  have  taken  a  mortgage 
of  the  equity  of  redemption  of  three  prior  mortgages.  The  de- 
fendants, Flint  and  Hosier,  appear  to  have  purchased  the  equity 
of  redemption  of  the  first  two  mortgages  at  the  price  of  eight 
hundred  dollars,  which  they  were  to  pay  on  the  third.  The  bal- 
ance of  the  third  mortgage  does  not  appear  to  have  been  paid  off 
by  any  of  the  parties  to  this  suit,  and  probably  was  extinguished 
by  the  administrator  of  the  mortgagor,  as  it  was  his  duty  towards 
these  parties  to  extingaish  it.  When  these  defendants  purchased 
the  interest  and  rights  of  the  mortgagor  and  went  into  possession, 
they  became  entitled  to  the  rents  and  profits  of  the  premises,  with* 
out  accountability  to  any  one,  the  same  as  the  mortgagor  himself 
or  his  administrator  would  have  been  entitled  had  the  possession 
of  the  premises  remained  in  either  of  them.  And  when  they  paid 
off  the  first  two  mortgages,  and  eight  hundred  dollars  of  the 
third,  they,  by  subrogation,  acquired  all  the  rights  which  the  re- 
S()ective  mortgagees  had  by  virtue  of  their  mortgages,  to  the  ex- 
tent to  which  they  paid  off  the  mortgages.  To  the  extent  to 
which  the  administrator  of  the  mortgagor  extinguished  the  third 
mortgage,  the  orator  was  not  bound  to  respect  it  at  all,  for  it 
was  paid  by  the  party  who,  as  to  all  the  other  parties,  ought 
to  pay  it.  But  the  mortgages  to  the  extent  to  which  they  were 
paid  off  by  the  defendants,  constituted  a  part  of  their  title  to 
the  premises,  and  the  orator  was  always  bound  to  respect  those 
mortgages  to  that  extent.  These  defendants,  as  between  their 
vendor  and  themselves,  were  not  bound  to  pay  the  orator's 
mortgage,  but  were  to  have  the  premises  for  what  they  were 
to  pay  on  the  others,  and  should  they  be  compelled  now  to 
either  redeem  the  orator's  mortgage,  or  permit  him  to  redeen 
the  premises  upon  payment  of  what  they  paid  at  the  time  of 
their  purchase,  without  interest,  it  would  be  compelling  them  to 
68 


Digitized  by  VjOOQIC 


680  WINDSOR  COUNTY, 

Walker  v.  King  et  als. 

pay  the  amount  of  his  mortgage  more  than  they  were  to  pay  for 
the  premises,  or  else  to  allow  him  to  take  the  promises  from 
them  now  at  the  price  they  paid  for  the  premises  then.  This 
would  be  holding  the  defendants  to  stand  all  risk  of  a  fall 
in  the  ralne  of  tho  premises,  and  allowixig  the  orator  to  watch 
and  take  advantage  of  a  rise  in  the  value  to  improve  his  security, 
without  risk,  and  would  be  very  Unjust  to  the  defendants;  while 
to  allow  them  to  stand  upon  the  title  which  they  acquired  by 
paying  off  the  mortgages  to  the  extent  they  did,  just  as  the  mort- 
gagees could  have  stood  upon  them  if  they  had  held  them  till 
now,  will  be  more  nearly  just  to  them,  and  will  do  no  injustice 
to  the  orator,  for  that  will  permit  him  to  stand  as  mortgagee 
of  the  equity  of  redemption  of  the  mortgages  prior  to  his,  which 
was  where  he  placed  himself  when  he  took  his  mortgage,  and 
where  he  was  contented  to  stand  ever  after,  until  he  commenced 
this  proceeding.  He  has  all  the  while  had  the  right  to  foreclose 
his  own  mortgage  by  redeeming  the  prior  ones  in  the  hands  of 
the  defendants,  all  of  whom  stand  upon  the  rights  of  Flint  and 
Hosier,  but,  as  he  has  chosen  to  lie  by  and  let  the  interest  accrue 
rather  than  to  do  so,  he  cannot  now  be  permitted  to  foreclose  his 
mortgage  without  redeeming  those,  with  interest. 

The  mortgage  to  the  South  Boyalton  Bank  at  the  time  it  was 
taken  by  Flint  and  Mosier,  had,  as  against  the  mortgage  piemises, 
become  merged  in  a  decree  of  foreclosure,  which  bore  simple  in- 
terest only,  and  the  defendants  are  entitled  to  simple  interest  only 
upon  that  mortgage.  The  mortgage  to  Wood  bore  annual  inter- 
est, and  was  never  merged,  and  the  defendants  are  entitled  to 
stand  upon  it  according  to  its  terms.  The  Nancy  Stafford  mort- 
gage bore  only  simple  interest,,  and  that  only  is  claimed  by  the 
defendants. 

Decree  of  the  court  of  chancery  reversed,  and  cause  remanded, 
with  mandate  to  enter  a  decree  of  foreclosure  for  the  orator  upon 
the  redemption  by  him  of  the  South  Royalton  Bank  mortgage, 
and  the  Nancy  Safford  mortgage,  reckoned  at  simple  interest,  and 
the  Wood  mortgage,  reckoned  at  annual  interest. 
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Ibyin  Weston  v.  Josiah  D.  Gushing  and  Lucius  B.  Wright.* 

[In  Chancery.] 

Variance.       Oo8t$. 


Ibe  ontor  let  up  in  hU  bai  »  riicht  m  he  olaimed  U,  to  fhe  me  of  certain  water  fbr  his 
Joiner  and  wheelwright  shop,  and,  to  describe  the  extent  of  suoh  claim,  alleged  a  con- 
tract, and  complained  that  the  defendants  had  prohibited  him  any  use  of  the  water, 
either  to  the  extent  claimed,  or  lees,  and  prayed,  in  ease  his  right  was  not  fbnnd  as 
broad  as  his  claim,  that  the  extent  thereof  be  ascertained  and  established.  The  court 
foand  that  the  orator  had  a  right  of  the  same  nature  as  the  one  he  olaimed,  though  not 
to  the  foil  extent  olaimed,  yet  broad  enough  to  render  ui^ustiflable  the  act  of  the  de- 
fendants complained  of.  Held,  not  a  fatal  yarianoe,  and  that  the  orator  was  entitled  to 
a  decree  Establishing  and  defining  such  right. 

The  orator  having  preyailed  upon  the  main  issue  in  the  ease,  though  not  to  the  fUl 
extent  of  his  claim,  yet  to  a  greater  extent  than  admitted  by  the  defendants,  was 
allowed 


^  Appeal  from  the  court  of  chancerj.  The  original  bill  alleged 
that,  in  the  year  1829,  Peleg  S.  Marsh  owned  a  grist-mill  and  a 
saw-mill,  and  the  land  whereon  the  same  stood,  situate  on  the  east 
side  of  the  third  branch  of  White  River,  in  Bethel  village,  and  a 
dam  across  said  branch,  and  a  right  to  the  use  of  the  water  of 
said  branch  for  operating  said  mills,  with  which  were  connected 
two  flumes  ;  that  in  that  year,  Daniel  Weston,  intending  to  erect 
a  joiner  and  wheelwright  shop  a  little  below  said  mills,  and  on 
the  same  side  of  the  stream,  applied  to  the  said  Peleg  for  a  grant 
of  water  to  operate  the  necessary  machinery  thereof;  that  the 
said  Peleg  thereupon  bargained  and  sold  to  the  said  Daniel  the 
privilege  of  taking  and  conveying  in  the  most  convenient  manner 
from  said  dam,  or  either  of  said  flumes,  water  sufiScient,  and  only 
sufficient,  for  the  purpose  aforesaid,  except  when  the  water  of  said 
stream  was  so  low  as  not  to  flow  over  said  dam,  in  which  case  the 
water  thus  taken  was  not  to  exceed  a  stream  of  twelve  square 
inches.  The  bill  set  out  said  contract  in  extensoy  but  the  finding 
of  the  court  renders  the  further  allegations  in  respect  thereto  im- 
material. 

*This  oase  was  decided  at  the  Febroary  term,  1868. 
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The  bill  further  alleged  that,  in  the  year  1880,  the  said  Daniel 
commenced  building  said  shop,  as  he  had  intended,  but  that  a 
flood  carried  away  all  he  had  built ;  that  in  1834,  the  orator 
formed  a  partnership  with  the  said  Daniel,  which  continued  till 
1855,  during  all  which  time  they  carried  on  the  joiner  and  wheel- 
wright business,  and  that  at  the  time  of  forming  said  partnership 
the  orator  became  an  equal  owner  with  the  said  Daniel  of  said 
water  privilege ;  that  in  1851,  the  said  Daniel  and  the  orator 
commenced  to  rebuild  a  joiner  and  wheelwright  shop  on  the  same 
site,  and  in  1852,  when  they  wanted  to  take  water  thereto  accord- 
ing to  said  contract,  they  were  in  doubt  how  best  to  do  so,  and 
therefore  consulted  the  said  Peleg  in  relation  thereto,  who  there* 
upon  made  examination  of  the  premises,  and  advised  as  to  the 
manner  of  doing  it,  and  that  it  was  done  accordingly,  and  water 
taken  from  the  flume  of  said  grist-mill  by  means  of  a  penstock 
extending  therefrom,  through  the  wall  of  said  grist-mill,  to  a 
flume  in  said  shop ;  that  thereafterw^rds  water  was  thus  taken 
and  used  for  operating  the  necessary  machinery  of  said  shop, 
without  objection  on  the  part  of  the  said  Peleg,  or  any  one  claim- 
ing under  him,  until  the  10th  day  of  September,  1865,  when  the 
defendants,  the  then  owners  of  said  mills,  commenced  interfering 
with  the  orator,  the  then  sole  owner  of  said  shop  and  water  priv- 
ilege, in  his  use  of  said  water,  and  continued  so  to  do  until  on  or 
about  the  80th  day  of  October,  1865,  when  they  wholly  stopped 
said  water,  and  claimed  that  the  orator  had  no  right  to  the  use 
thereof  in  manner  aforesaid. 

The  bill  further  alleged  that  the  said  Peleg  died  in  1860,  and 
that  the  said  defendants  purchased  said  mills,  with  full  knowledge 
of  the  rights  of  the  orator  in  the  premises,  and  took  their  deed 
thereof  subject  thereto. 

Prayer y  that  the  rights  of  the  orator  to  the  use  of  said  water 
be  ascertained  and  confirmed  to  him,  his  heirs  and  assigns,  for- 
ever, and  that  the  said  defendants,  and  all  persons  claiming  under 
them,  or  either  of  them,  be  perpetually  enjoined,  &c. ;  and  for 
general  relief. 

The  amendment  to  the  bill  alleged  that,  on  the  12th  of  Febru- 
ary, 1794,  Joel  Marsh  owned  the  land  whereon  the  above  named 
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mills  stand,  and  other  land  acyoining,  and  the  whole  water-privi- 
lege therewith  connected,  and  then  had  a  grist-mill  and  saw-mill, 
a  dam  and  a  flnme,  thereon,  and  that  there  was  a  falling-mill  sit- 
uate just  below  said  mills ;  that  on  that  day,  the  said  Joel,  bj 
indenture  of  that  date,  duly  executed,  acknowledged,  and  re- 
corded, conveyed  to  one  William  Burbank,  his  heirs  and  assigns, 
forever,  the  privilege  of  the  spot  whereon  said  fulling-mill  stood, 
and  the  privilege  of  taking  water  from  said  flume  and  dam  above 
his  said  mills,  for  the  purpose  only  of  operating  said  fulling-mill 
at  all  times  when  it  w^uld  not  be  to  the  damage  of  the  grist-mill, 
and  an  equal  riuht  with  the  saw-mill  of  drawing  water  for  that 
purpose,  upon  condition  that  the  said  Burbank,  his  heirs  and 
assigns,  should  be  at  one  eighth  of  the  cost  and  expense  of  build- 
ing said  dam  and  flume,  and  of  keeping  the  same  in  repair  for- 
ever ;  that  the  rights  and  privileges  thus  conveyed  to  said  Bur- 
bank came  to,  and  vested  in  the  Bethel  Manufacturing  Company, 
and  that  the  said  Daniel  purchased  the  same,  and  said  fulling- 
mill,  and  other  land  adjoining,  of  the  said  company,  and  paid 
therefor,  and  that  it  was  agreed  between  the  said  Peleg  and  the 
said  Daniel  that  the  deed  thereof  should  be  executed  to  the  said 
Peleg,  and  that  he  should  re-convey  the  same  to  the  said  Dan- 
iel— except  a  little  of  the  land  which  adjoined  the  said  Peleg's 
— and  in  his  conveyance  thereof  should  modify  said  water  privi- 
lege so  it  might  be  used  and  exercised  for  operating  the  machinery 
of  the  sliop  which  the  said  Daniel  intended  to  build  as  aforesaid, 
and  that,  in  pursuance  of  said  agreement,  the  said  Daniel  pro- 
cured said  company  to  execute  the  deed  to  the  said  Peleg,  on  the 
6th  October,  1829  ;  that  tlie  land  so  purchased  of  said  company 
was  the  land  whereon  the  said  Daniel  intended  to  build  said  shop, 
and  the  orator's  shop  stands  on  a  part  thereof ;  and  that,  from 
negligence,  the  said  Peleg  never  re-conveyed  to  the  said  Daniel 
according  to  ^aid  agreement. 

The  answer  to  the  original  bill  denied  the  allegations  thereof 
in  regard  to  the  making  of  the  contract  therein  alleged,  and  set 
out  the  said  conveyance  from  the  said  Joel  to  the  said  Burbank, 
and  alleged  that  the  said  Daniel  in  1829,  claimmg  to  own  the 
rights  and  privileges  of  the  said  Burbank  under  said  conveyance, 
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and  intending  to  baild  a  shop  as  stated  in  the  bill,  attempted  to 
make  such  a  contract  as  alleged  in  the  bill,  and  to  that  end  re- 
duced snch  an  one  to  writing,  but  that  the  said  Peleg  refused  to 
sign  the  same,  and  that  the  same  never  was  signed ;  that  when 
the  penstock  was  put  in  as  alleged  in  the  bill,  the  said  Peleg 
would  not  permit  water  to  be  taken  by  m0ans  thereof,  antU  the 
said  Daniel  and  the  orator  had  made  some  agreement  to  paj  for 
the  use  thereof,  and  that  there  was  always  a  controversy  about 
said  water,  and  that  the  said  Peleg,  and  all  those  claiming  iinder 
him,  always  denied  the  right  of  the  said  Daniel  and  of  the  orator 
to  take  water  for  the  use  of  a  joiner  and  wheelwright  shop,  and 
that  the  restriction  upon  the  use  of  said  water  contained  in  the 
said  conveyance  to  the  said  Burbank,  had  never  been  waived,  and 
insisted  that  the  same  was  in  full  force,  and  admitted  that  the  said 
Daniel  and  the  orator  had  at  all  times  been  at  one  eighth  of  the 
expense  of  repairing  the  dam  and  flumes,  as  provided  in  said  con- 
veyance, and  alleged  that  they  never  claimed  any  right  to  said 
water  except  thereunder,  but  claimed  that  by  virtue  thereof  they 
had  the  right  to  use  said  water  for  operating  the  machinery  of 
their  said  shop. 

The  answer  to  the  amendment  to  the  bill,  admitted  the  convey- 
veyance  to  the  said  Peleg  by  said  company,  but  denied  that  it  was 
done  under  the  agreement  alleged.  The  further  allegations 
thereof  are  immaterial. 

The  answer  was  traversed,  and  testimony  taken.  It  appeared 
that  the  said  Daniel,  and  other  persons,  used  said  water  at  one 
time  for  purposes  other  than  running  the  necessary  machinery 
of  said  shop,  for  which  the  said  Daniel,  on  the  16th  of  October, 
1858,  paid  the  said  Peleg  |226:26,  and  took  his  receipt  therefor, 
"  for  water  over  drawn  in  running  extra  machinery,"  and  that 
on  the  18th  of  said  October,  one  R.  S.  Janes  paid  the  said  Peleg 
therefor  the  sum  of  $18.75,  and  took  his  receipt  expressing  it 
to  be, "  one  quarter's  rent  from  date  for  water  to  run  the  machinery 
formerly  owned  by  James  Weston,  at  the  rate  of  975  per  year." 
The  court  of  chancery,  at  the  December  term,  1867,  Babbett, 
Chancellor,  without  hearing,  dismissed  the  bill,  and  the  orator 
appealed. 
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Huntan  ^  CHlman  and  J.  Converse^  for  the  orator. 
J.  J.  Wilion  and  D.  C.  Denuon^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Steele,  J.  The  defendants  bought  with  notice  of  the  orator's 
daim.  They,  therefore,  took  their  risk  as  to  its  validity.  That 
they  were  told,  or  that  they  believed  the  claim  was  unfounded, 
does  not  alter  the  case.  They  stand  on  the  rights  of  Peleg  S. 
Marsh,  and  can  make  no  better  defense  than  he  could  have  made 
if  the  suit  had  been  brought  against  him  while  living  and  owning 
the  premises.  The  orator,  in  1862,  acquired  the  interest  of  Dan- 
iel Weston,  and  now  owns  the  whole  "  fulling-mill  right."  If 
that  right,  or  privilege,  is  broader  or  more  extended  than  when 
first  granted  in  the  lease  of  February  12, 1794,  from  Joel  Marsh 
to  William  Bnrbank,  it  has  become  so  by  reason  of  some  trans- 
action between  Daniel  Weston  and  Peleg  S.  Marsh.  There  is 
no  record  evidence  of  any  such  transaction. 

I.  The  orator  claims  that  Daniel  Weston  made  a  trade  with 
Peleg  S.  Marsh,  by  which  Marsh  sold  him  the  right  to  use  the 
privilege  in  the  manner  specified  in  the  ^^  unsigned  lease."  Has 
the  orator  established  this  claim  ?  It  is  very  clear  that  they  had 
negotiations  in  the  direction  indicated  by  that  unsigned  instru- 
ment, but  the  testimony  from  witnesseSj  in  our  judgment,  falls 
short  of  proving  that  they  finally  settled  and  agreed  upon  all  its 
terms,  and  the  evidence  from  occupation^  is  as  consistent  with  the 
theory  that  they  had  not  so  agreed,  as  with  the  theory  that  they 
had  settled  upon  these  terms,  and  the  evidence  from  the  receipts 
only  tends  to  show  that  Weston  was  treated  as  having  a  right  to 
some  amount  of  water  for  his  shop,  and  not  that  the  extent  of 
that  right  was  defined  in  the  unsigned  lease.  Our  conclusion  on 
this  branch  of  the  case  is,  that  the  evidence  fails  to  establish  a 
right  according  to  the  terms  of  the  unsigned  lease. 

II.  The  orator  claims  that  if  he  is  not  entitled  to  the  enjoy- 
ment of  the  water  according  to  the  terms  of  this  unsigned  instru- 
ment, he  is  entitled  to  use  it  according  to  the  terms  of  the  original 
lease  from  Joel  Marsh  to  William  Burbank,  discharged  of  its 
linUtatian  to  the  uses  of  a  fuUing-miU.    This  claim  accords  with 
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the  conduct  of  the  parties.  The  erection  of  the  wheelwright 
and  joiner  shop,  to  be  operated  by  this  water,  was,  unless  Marsh 
had  previously  consented  to  the  discharge  of  its  limitation  to  use 
for  the  purposes  of  a  fulling-mill,  an  unusually  foolhardy  enter- 
prise. The  objections  which  Marsh  is  shown  to  have  urged  against 
t&e  unsigned  lease,  were  not  that  by  its  terms  it  discharged  this 
limitation,  or  that  he  had  not  consented  to  the  erection  of  a  wheel- 
wright shop,  but  that  the  lease  by  its  terms  granted  too  large  aa 
amount  of  water.  The  receipts  for  rent  indicate  that  the  right 
of  Daniel  Weston  to  8ome  water  for  purposes  other  than  ^'  fulling- 
mill  uses,"  was  conceded.  8uch,  too,  we  think,  is  the  general 
tenor  of  the  oral  testimony.  Add  to  this  the  fact  or  circumstance 
that  it  made  comparatively  little  difference  with  Marsh  what  use 
Weston  made  of  the  water  to  which  he  was  entitled,  provided  it 
was  not  used  to  run  a  competing  saw  or  grist-mill,  and  there 
would  seem  to  be  no  serious  doubt  but  the  wheelwright  and  join- 
er's shop  was  erected  in  reliance  upon  Marsh's  consent  to  the  dis- 
charge of  the  privilege,  or  right,  from  its  limitation  to  the  uses 
of  a  fulling-mill.  So  far  as  Marsh  had  a  material  and  substan- 
tial interest  in  the  limitation,  that  is,  to  the  extent  of  restraining 
parties  from  the  erection  of  competing  mills,  we  think  it  reason- 
able to  conclude  that  he  waived  no  right. 

III.  Upon  this  finding  of  the  facts,  is  the  orator  entitled  to  a 
decree?  There  would  be  more  forco  in  the  defendant's  claim, 
that  upon  this  finding  there  is  a  fatal  variance  between  the  case 
as  alleged  and  the  case  as  proved,  if  the  bill  depended  entirely 
in  contract.  It  is  not  so  much  a  proceeding  to  enforce  a  contract, 
as  to  establish  and  define  the  extent  of  a  right.  The  orator  sets 
up  the  right  as  he  claims  it,  and  to  desoribe  the  extent  of  that 
claim,  alleges  the  contract ;  but  he  complains  that  the  defendants 
have  prohibited  him  antf  use  of  the  water  for  his  shop,  either  to 
the  extent  he  claims  it,  or  less,  and  he  specifically  prays  the  court, 
in  case  they  do  not  find  his  right*as  broad  as  his  claim,  to  estab- 
lish and  decree  to  what  extent  he  is  entitled  to  the  use  of  the 
water.  The  wrongful  act  he  complains  of,  is  the  defendant's 
shutting  him  off  from  the  use  of  the  water  for  his  shop.  Upon 
the  finding  that  the  orator  has  a  right  of  the  same  nature  as  the 
one  he  claims,  and  which,  though  it  does  not  go  to  the  full  extent 


Digitized  by  VjOOQIC 


PEBEUAET  TERM,  1878.  '687 

Wetton  V.  Ciiahing  et  aL 

he  claims,  is  jet  broad  enough  to  render  unjustifiable  the  defend- 
ant's act  which  is  complained  of,  the  orator  becomes  entitled  to  a 
decree  in  his  favor,  establishing  and  defining  that  right,  in  answer 
to  his  prayer  therefor.  The  proceeding,  when  properly  consid- 
ered, not  being  upon  the  contract,  the  rules  relating  to  a  yariance 
between  the  contract  as  alleged  and  as  proved,  do  not  apply,  and 
the  case  upon  this  finding,  stands  as  it  would  if  the  defendants 
had  answered,  admitting  all  the  court  have  found,  and  denying 
that  the  orator  was  entitled  to  the  water  according  to  the  terms 
of  the  unsigned  lease.  Heard  upon  such  a  bill  and  answer,  the 
case  could  have  only  resulted  in  a  decree  for  the  orator  to  the 
extent  that  his  claim  was  conceded.  This  reasoning  applies  to 
the  question  of  costs.  The  fundamental  issue  in  this  case,  stated 
categorically,  is  this,  has  the  orator  a  right  to  the  use  of  the  wa- 
ter for  other  than  fulling-mill  purposes  ?  Upon  this  question,  the 
orator  took  the  affirmative.  The  defendants  took  the  negative  ; 
and  took  it  as  well  by  their  answer,  as  by  their  act  in  prohibiting 
the  orator  all  use  of  the  water  for  his  shop.  The  orator  having 
prevailed  upon  this  question,  it  would  seem  no  reason  for  denying 
him  costs,  that  the  court  in  defining  his  right  do  not  concede  it  to 
the  full  extent  he  asks,  so  long  as  they  give  him  more  than  the 
defendants  would  admit. 

The  result  is,  the  court  hold  that  the  orator  is  entitled  to  a  de- 
cree confirming  to  him,  his  heirs  and  assigns,  the  right  to  use 
water  from  the  said  privilege,  unrestricted  by,  and  discharged 
from,  any  limitation  of  its  use  to  the  purposes  of  a  fulling-mill, 
but  in  other  respects,  subject  to  the  terms,  provisions,  stipulations, 
and  restrictions,  contained  in  the  lease  of  said  right  from  Joel 
Marsh  to  William  Burbank,  by  them  signed,  and  dated  February 
12, 1794,  and  recorded  in  the  town  clerk's  office  of  Bethel,  Feb- 
ruary 18, 1794,  and  subject  to  the  farther  limitation,  that  said 
water  shall  not  be  used  by  said  orator,  his  heirs  or  assigns,  to 
run  a  saw  or  grist-mill.  The  orator  is  also  entitled  to  costs.  The 
pro  forma  decree  of  the  court  of  chancery  is  reversed ;  and  it  is 
ordered  that  the  cause  be  remanded  to  the  court  of  chancery,  to 
be  perfected,  and  that  decree  there  issue  in  accordance  with  the 
conclusions  above  stated. 
69 
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Rhoda  E.  Blain  v.  Isaac  W.  Blain. 

Divorce.     Bringing  of  Petition.    Authentication  and  Effect  of 
the  Recordn  of  the  Courts  of  another  State.    Pleading. 

A  petition  for  divorce  was  made  and  dated  June  19,  1871,  and  the  rommoBS  thoTeto 
attached,  and  the  order  of  notice  by  publication,  were  signed  by  the  clerk  and 
issued  October  18,  1871.  Held,  that  the  petition  was  brought  when  the  summons  and 
order  were  signed  and  issued. 

A  copy  of  the  record  of  a  Judgment  of  the  supreme  judicial  court  of  New  Hamp* 
shire,  in  and  for  the  county  of  Q,,  was  attested  by  the  clerk  of  said  court,  with  the 
seal  thereof  annexed,  as  '*  a  true  copy  of  record  upon  a  petition  for  divorce,  B.  against 
B.,"  and  oertiAed  by  the  chief  Justice,  that  the  person  by  whom  said  copy  was  at- 
tested, was  clerk  of  said  court,  and  had  the  keeping  of  the  files,  records,  and  pro- 
oeedlngs  thereof,  and  was  by  law  the  proper  person  to  make  out  and  oertify  copies 
thereof,  and  that  Aill  flbith  and  csedit  were,  and  of  right  ought  to  be,  given  to  all 
his  official  acts  and  attestations  done  as  aforesaid,  and  that  his  attestation  of  odd 
oopy  was  in  due  Ibim.    HtU,  that  said  reoord  was  properly  authenticated. 
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In  dlToroe  prooeedliigB,  »  (brmer  adjadio»tlon  need  not  be  speolallj  pleaded  m  a  bur, 
or  an  estoppel,  but  may  be  given  in  evidence  at  the  trial. 

A  fbrmer  adjudloation  by  the  courtfl  of  New  Hampshire,  dismisrinK  a  petition  for  dl- 
Toroe  for  want  of  suflSoient  proof  of  the  allefcatlons  thereof,  is  not  a  bar  to  grant- 
ing a  diYoroe  in  this  state  for  aots  of  Intolerable  severity,  which  were  alleged  and 
attempted  to  be  proved  in  the  proceedings  in  which  snoh  adjudication  was  had,  but 
which  occurred  in  New  York,  while  the  parties  were  domiciled  there,  when  it  is  not 
made  to  appear  that  the  courts  of  New  Hampshire  had  Jurisdiction  of  causes  hap- 
pening while  the  parties  were  residing  in  another  state,  and  without  its  Jurisdiction. 

Petition  for  divorce  for  the  causes  of  intolerable  severity,  will- 
ful desertion  for  three  consecutive  years,  and  neglect  to  provide 
suitable  maintenance. 

The  notice  to  the  petitionee  was  by  publication,  under  an  order 
issued  by  the  clerk.  The  petition  was  dated  June  19, 1871,  and 
the  summons  attached,  and  order  of  notice  by  publication,  were 
both  dated  and  issued  October  18, 1871,  and  the  case  was  entered 
in  court  at  the  December  term. 

It  appeared  in  proof  that  the  petitioner  came  to  reside  in  this 
state  the  first  days  of  August,  1869,  and  resided  in  this  county 
ever  after.  The  counsel  for  the  petitioner  admitted,  and  it  also 
appeared  in  proof,  that  none  of  the  acts  of  intolerable  severity 
occurred  in  this  state,  and  that  the  desertion  did  not  first  occur 
in  this  state.  It  was  claimed  on  the  part  of  the  petitionee,  that 
the  petitioner,  not  having  resided  within  this  state  for  two  years 
before  the  date  of  the  petition,  had  no  right,  under  the  statute,  to 
bring  her  petition  for  the  two  causes  last  named.  The  court  held 
that  the  date  and  issuing  of  the  summons  and  order  of  notice, 
were  to  be  taken  as  the  time  of  bringing  the  petition,  and  that, 
consequently,  the  residence  of  the  petitioner  in  the  state  was  more 
than  two  years  ;  to  which'  the  petitionee  excepted. 

When  the  trial  of  the  cause  had  proceeded  so  far  that  the  pe- 
titioner rested,  the  petitionee  offered  a  copy  of  the  record  of  a 
judgment,  rendered  between  these  parties  in  New  Hampshire,  at 
the  January  term,  1869,  of  the  supreme  judicial  court  within 
and  for  the  county  of  Grafton,  in  which  cause  this  petitioner  peti- 
tioned for  a  divorce  from  the  petitionee,  on  the  grounds  of  ex- 
treme cruelty  and  drunkenness ;  but  the  claim  for  divorce  not 
being  sustained  by  the  evidence  upon  either  of  those  grounds,  the 
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petition  was  dismissed.    The  contents  of  said  record  are  sufB- 
cientlj  stated  in  the  opinion.  ' 

Said  copy  of  record  was  attested  by  the  clerk  as  follows  : 

"  State  op  New.  Hampshire,  )  Supreme  Judicial  Court, 
n-»ft««  Po...„*-  .u  }  Clerk's  OflSce, 

Grafton  Countj,  sb.  j         December  9,  A.  D.  1872. 

The  foregoing  is  a  true  copy  of  record  upon  the  petition  for 
divorce,  Bhoda  E.  Blain  against  Isaac  W.  Blain. 
Witness  my  hand  and  the  seal  of  said  court. 

[L.  s.]  C.  A.  Dole,  Clerk^'  ; 

and  was  certified  by  Bellows,  Ch.  J.,  as  follows : 

"  State  op  New  Hampshire  : 

I,  Henry  A.  Bellows,  Chief  Justice  of  the  Supreme  Judicial 
Court  for  the  State  of  New  Hampshire,  do  hereby  certify  that 
Charles  A.  Dole,  Esq.,  whose  signature  is  affixed  to  the  papers 
hereunto  annexed,  is  clerk  of  the  supreme  judicial  court  for  the 
county  of  Grafton  and  state  aforesaid,  and  hath  the  keeping  of 
the  files,  records,  and  proceedings  of  said  court,  and  is  by  law  the 
proper  person  to  make  out  and  to  certify  copies  thereof;  and  that 
full  faith  and  credit  are,  and  of  right  ought  to  be,  given  to  all 
his  official  acts  and  attestations  done  as  aforesaid ;  and  that  his 
attestation  to  the  papers  hereto  annexed,  is  in  due  form  of  law. 

In  testimony  whereof,  I  have  hereunto  set  my  han^.  and 
P       -|    *  caused  the  seal  of  the  said  court  £o  be  hereunto  affixed, 
L  '   'J      this  27th  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  liundred  and  seventy-two. 

Henry  A.  BELL0¥n8.'* 

Said  judgment  was  offered  as  a  bar  or  an  estoppel  to  these  pro- 
ceedings, so  far  as  the  question  of  intolerable  severity  was  con- 
cerned. None  of  the  acts  of  intolerable  severity  relied  upon  in 
this  case,  occurred  in  this  state,  and  none  of  them  since  the  bring- 
ing of  the  libel  for  divorce  in  New  Hampshire,  in  which  proceed- 
ings said  judgment  was  rendered.  Said  judgment  was  not  pleaded 
in  writing,  but  was  offered  to  be  proved  during  the  trial  of  the 
cause,  as  above  stated.  It  appeared  that  most  of  the  acts  of  in- 
tolerable severity  occurred  in  Brooklyn,  in  the  state  of  New 
York,  while  the  parties  resided  there. 

The  petitioner's  counsel  objected  to  the  admission  of  said  copy 
of  record,  on  the  ground  that  said  judgment  was  not  a  bar  or 
estoppel  as  to  any  of  the  acts  of  intolerable  severity,  and  if  it 
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SO  as  to  such  as  occurred  in  New  Hampshire,  it  was  not  as  to 
those  that  occurred  out  of  New  Hampshire,  and  in  the  state  of 
New  York,  and  that  the  record  was  not  admissible  for  any  pur- 
pose. Also,  on  the  ground  that  it  was  not  properly  authenticated 
as  an  exemplification  of  the  record.  Also,  because  it  could  not 
be  legally  admitted  without  being  specially  pleaded.  The  court 
admitted  it,  subject  to  all  legal  objections.  The  laws  of  New 
Hampshire  were  not  proved  in  the  case. 

The  court,  at  the  December  term,  1872,  Peck,  J.,  presiding, 
granted  a  bill  of  divorce  for  the  cause  of  intolerable  severity 
only,  and  decided  that  the  judgment  in  New  Hampshire  was  not 
a  bar  to  granting  a  bill  for  that  cause ;  and  further  found  and  de- 
cided that  the  acts  of  intolerable  severity  proved,  which  occurred 
out  of  the  state  of  New  Hampshire,  and  in  the  state  of  New 
York,  while  the  parties  resided  there,  were  alone  sufficient  cause 
to  entitle  the  petitioner  to  a  bill  of  divorce,  without  reference  to 
such  as  occurred  in  New  Hampshire.  To  the  above  rulings  of 
the  court,  the  petitionee  excepted. 

JR.  Famhamy  for  the  petitionee. 

The  petition  was  brought,  within  the  meaning  of  the  statute,  at 
the  date  thereof,  au'J  not  at  the  date  of  the  summons  aad  order 
of  notice. 

The  judgment  rendered  by  the  supreme  judicial  court  of  New 
Hampshire,  is  a  bar  to  this  suit.  2  Am.  Lead.  Cas.  617  ;  Church 
V.  Wilson,  9  Wall.  108  ;  Big.  on  Estop.  173,  208-9 ;  KiUredge  v. 
Emerson,  15  N.  H.  227 ;  2  Bishop  Mar.  &  Div.  §§754,  766 ; 
Down&r  v.  Shaw,  22  N.  H.  281. 

The  record  was  properly  authenticated.  2  Am.  Lead.  Gas. 
611 ;  Const,  of  U.  S.  Art.  4,  §7  ;  Act  of  Congress,  May  24, 1790 ; 
1  Greenl.  Ev.  §§504-5-6. 

J.  T.  Allen  and  0.  Q-amhell,  Jr.,  for  the  petitioner. 

There  can  be  no  bringing  of  a  suit  until  process  of  court  is 
made  out  and  issues  by  authority,  and  ripe  Tor  service.  The  peti- 
tion alone  is  not  such  process,  and  forms  in  no  sense  a  proceeding, 
in  court,  until  a  citation,  duly  signed  by  proper  authority,  is  at* 
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tached  thereto.  The  taking  out  of  a  writ  is,  for  some  purposes, 
the  commencement  of  the  action.  This  seems  to  be  according  to 
the  common  law.  Allen  v.  Mann^  1  D.  Chip.  94.  But  there  is 
no  writ  until  signed  by  authority  ;  and  if  the  writ  is  not « served, 
no  suit  is  commenced  by  the  issuing  thereof.  Day  v.  Lamb^  7 
Vt.  426,  429.  A  suit  is  pending  after  the  service  of  the  writ. 
Dotmer  v.  Garland,  21  Vt.  862 ;  McDanieh  v.  Eeed  et  al.  17 
Vt.  674. 

The  record  offered  in  evidence  was  inadmissible.  1.  The  judg- 
ment it  purported  to  be  evidence  of,  should  have  been  specially 
pleaded.  There  is  nothing  in  the  nature  of  divorce  suits  to  dis- 
tinguish them  from  other  suits  in  respect  to  the  pleadings,  except 
that  sometimes  they  are  regarded  as  triangular  in  their  character, 
the  court,  representing  public  policy,  being  regarded  as  a  party, 
and,  in  the  interest  of  the  public,  may  take  notice  of  things  not 
pleaded,  or  relied  upon  by  the  parties  of  record.  But  the  ques- 
tion of  estoppel  is  not  one  in  which  the  public  interests  are  so  f&r 
concerned  as  to  demand  of  the  court  a  departure  from  the  rules 
of  pleading,  or  a  disregard  of  them.  In  other  states,  where  re- 
erimination  or  condonation  is  set  up  in  defense,  it  is  required  to 
be  specially  pleaded.  2  Bishop  Mar.  &  Div.  §§336,  338,  341, 
et  seq.  2.  The  paper  offered  was  not  a  proper  exemplification 
of  the  record.  It  should  exemplify  the  pleadings  on  file,  by  giv- 
ing full  copies  thereof,  and  a  copy  of  the  docket  entries  ordered 
by  the  court,  to  which  should  be  added  a  copy  of  the  clerk's  rec- 
ord. -3.  The  proceeding  in  New  Hampshire  can  in  no  view  be 
interposed  as  a  bar  to  these  proceedings. 

The  bill  was  granted  for  the  cause  of  intolerable  severity  only, 
and  the  exceptions  show,  '^  that  the  acts  of  intolerable  severity 
proved,  which  occurred  out  of  the  state  of  New  Hampshire,  and 
in  the  'state  of  New  York,  while  the  parties  resided  in  New  York, 
were  alone  sufficient  cause  to  entitle  the  petitioner  to  a  bill,"  Ac. 
The  laws  of  New  Hampshire  were  not  proved,  and  therefore  it  does 
not  appear  whether  or  not  the  courts  of  that  state  have  power  to 
grant  divorces  for  intolerable  severity,  when  the  cause  occurred 
out  of  the  state.  If  divorces  for  such  causes  are  not  authorized 
by  the  laws  of  that  state,  it  is  clear,  the  court  from^which  this 
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record  comes  had  no  jurisdiction  of  the  subject-matter  of  that 
suit,  so  far  as  the  facts  here  in  question  are  concerned,  and  so 
there  was  no  adjudication  of  those  facts.  It  must  appear  affirma- 
tively that  the  court  in  that  state  had  complete  and  concurrent 
jurisdiction  with  the  courts  of  this  state,  of  the  whole  subject  and 
question  involved.     Big.  on  Estop.  181. 

But  even  if  the  New  Hampshire  court  had  jurisdiction  of  the 
whole  subject-matter,  and  determined  the  case  upon  its  merits,  the 
petitioner  is  not  estopped  by  the  judgment.  It  is  in  the  power, 
and  is  the  exclusive  privilege,  of  every  state  to  determine  all  ques- 
tions concerning  the  social  status  of  its  own  citizens,  according  to 
its.  own  laws.  The  rules  which  apply  to  the  results  of  other  liti- 
gation in  cases  of  other  contracts,  cannot  reasonably  be  applied 
to  the  marriage  contract,  owing  to  the  peculiar  character  of  it, 
and  to  the  great  variety  of  consequences  arising  out  of  it,  affect- 
ing not  only  the  individuals  immediately  concerned,  but  the  pub- 
lic, that  have  an  interest  in  the  social  relations  of  the  parties,  and 
the  disposition  to  be  made  of  children,  and  of  the  property  in- 
volved. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  petition  for  divorce  was  made  and  dated 
Juno  19th,  and  the  subpoena  and  order  of  publication  were  signed 
and  issued  October  18th,  1871.  At  the  date  of  the  petition,  the 
two  years'  residence  of  the  libellant  in  this  staj;e  provided  by  stat- 
ute, had  not  elapsed  ;  but  more  than  two  years  at  the  time  the  sub- 
poena issued.  A  writ  is  "  issued,"  or  a  suit  is  "  instituted,"  for 
some  purposes,  at  the  time  it  becomes  a  perfected  process  ;  and 
sometimes  the  service  of  the  writ  is  the  commencement  of  the  suit. 
But  we  are  not  aware  that  the  making  a  writ  or  petition,  without 
summons  or  citation,  and  signed  by  no  magistrate  or  judicial  au- 
thority, has  ever  been  held  the  commencement  of  the  suit,  or  the 
"  bringing  of  the  petition  or  hilV^ 

II.  The  defendant  offered  the  ^exemplified  copy  of  the  record 
of  the  supreme  judicial  court  for  Grafton  county.  New  Hamp- 
shire, of  a  decree  dismissing  the  petition  for  divorce  between 
these  parties,  wherein  the  alleged  causes  for  divorce  were  "  ex- 
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treme  cruelty  and  drunkenness."  The  petitioner  insists  that  such 
copy  of  record  is  not  admissible,  because ;  1st,  it  is  not  properly 
exemplified ;  2d,  it  should  have  been  specially  pleaded ;  8d,  it 
cannot  operate  as  a  bar  to  these  proceedings. 

The  authentication  of  the  record  is  in  substantial  compliance 
with  the  act  of  congress,  and  we  think  it  is  properly  authentica- 
ted.   1  Greenl.  Ev.  §§504-5-6. 

It  is  the  duty  of  the  court  to  see  that  society  and  the  public 
receive  no  detriment  in  proceedings  affecting  the  marital  relations 
of  citizens.  Petitions  for  divorce  are  addressed  to  the  judicial 
discretion  of  the  court ;  and  courts  are  justified,  in  some  form,  in 
reaching  and  hearing  the  proof  of  every  essential  fact  touching 
the  character  of  such  relation.  The  manner  of  pleading  is  meas- 
urably addressed  to  the  discretion  of  the  court.  And,  although 
in  common  law  proceedings,  a  former  adjudication  should  be  spe- 
cially pleaded  as  a  bar,  or  estoppel,  where  it  can  be ;  yet,  we 
think  it  not  error  that  the  court  admitted  the  copy  of  the  record, 
without  special  plea. 

The  more  important  question  is,  as  to  the  effect  of  that  adjudi- 
cation upon  these  proceedings..  "  Extreme  cruelty  "  and  "  intol- 
erable severity,"  as  causes  for  divorce,  are  substantially  identical. 
And  a  decree  annulling  the  marriage  relation,  by  a  court  having 
jurisdiction,-  cannot  be  collaterally  impeached  in  another  state  or 
another  jurisdiction. 

The  record  asserts  the  appearance  of  both  parties ;  and,  prima 
facie  at  least,  the  court  had  jurisdiction  of  the  cause,  and  of  the 
parties. 

A  former  adjudication  between  the  same  parties,  operates  as 
an  estoppel,  because  the  same  issues  have  been  determined  by  the 
judgment  of  the  court  having  jurisdiction  of  the  parties  and  the 
cause.  But  the  judgment  of  the  court  of  another  state  can 
never  have  any  greater  force  or  more  extended  operation  than 
that  given  to  it  by  the  laws  of  the  state  where  pronounced,  from 
which  it  derives  its  whole  force  and  virtue.  Darcey  v.  Ketcham^ 
11  How.  165 ;  Harris  v.  ffarderman,  14  How.  334.  This  rec- 
ord discloses  that  the  petitioner  failed  to  obtain  a  decree ;  and 
that  her  petition  was  dismissed  for  the  want  of  suficient  proof  to 
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sustain  the  averments.  The  averments  in  the  record,  of  "  cruelty," 
as  cause  for  divorce,  are  several,  and  special  as  to  timej  but  not 
as  to  place.  There  is  one  averment  that  the  defendant  treated 
her  with  cruelty  on  a  journey  from  Piermont,  N.  H.  to  Brooklyn, 
N.  Y. ;  and  continued  the  same  after  her  arrival  at  the  latter 
place.  But  the  laws  of  New  Hampshire  are  not  pleaded  or 
given  in  evidence,  nor  is  there  any  averment  or  proof'  that  the 
courts  of  New  Hampshire  might  lawfully  annul  a  marriage  for 
causes  that  accrued  while  the  parties  were  domiciled  in  another 
state,  and  without  its  jurisdiction.  Had  the  court  made  a  decree 
dissolving  the  marriage,  a  presumption  would  have  arisen  in 
favor  of  the  jurisdiction  which  the  court  had  exercised.  But  the 
court  dismissed  this  petition  ;  and  nothing  appears  in  the  record 
indicating  that  the  court  took  jurisdiction  of,  or  made  inquiry 
into,  causes  accruing  without  the  state.  The  exceptions  state  that 
"the  acts  of  intolerable  severity  proved,  which  accrued  out  of  the 
state  of  New  Hampshire,  and  in  the  state  of  New  York,  while 
the  parties  resided  in  New  York,  were  alone  sufficient  cause  to 
entitle  the  petitioner  to  a  bill."  This  bill  was  therefore  granted 
for  sufficient  cause,  which  does  not  appear  by  this  record,  to  have 
beeu  within  the  jurisdiction,  and  adjudicated  in  the  former  case. 
2  Am.  Lead.  Cas.  798 ;  Big.  on  Estop.  181. 

We  find  no  error,  and  the  judgment  of  the  county  court  is 
affirmed. 


Alanson  G.  Smith  v.  Henby  Shabpe,  and  Nathan  Carpenter, 

Trustee. 

Conditional  SaU.     Testes  Process, 

H.  A  B.  sold  the  defendant  a  threshinK-maohine,  to  be  thein  ilU  paid  ibr.  The  defendant 
took  poflseasion  thereof  and  paid  part  of  the  pnrohase-money,  when  H.  A  B.,  not  hav- 
ing a  recorded  Uen  thereon,  took  the  machine  into  their  possession,  with  the  defend* 
ant*8  consent,  for  the  pnrpose  of  perfecting  their  lien.  While  thus  in  their  possessiotti 
0.,  at  the  defendant's  request,  and  professedly  and  ostensibly  in  his  interest,  and  for  his 
benefit,  pnrohaMd  H.  A  B.'s  interest  in  said  machine,  and  took  possession  thereof, 
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knowing  that  the  defendant  had  paid  part  of  the'pnrohaae-monej.  C.  did  not  expready 
afpnee  to  bny  the  machine  for  the  defendaDt*  or  to  let  him  have  it  and  take  a  lien  thereon, 
or  to  pay  him  what  he  had  paid  towards  it;  but  the  defendant  rappoeed,  and  had  a 
right  to  suppose,  that  C.  was  bnylne  it  for  him,  and  was  to  let  him  hare  it  to  ran,  and 
gire  him  a  chanoe  to  pay  for  it.  But  G.  refused  to  let  him  have  it  to  run,  or  to  pay 
him  what  he  had  paid  towards  it,  and  denied  that  he  had  any  interest  in  It  Held,  that 
0.  oould  not  be  held  chargeable  as  trustee  of  the  defendant. 

Trustee  process.  A  commissioner  was  appointed,  who  re- 
ported as  follows : 

'*  Early  in  September,  1871,  Hyde  &  Brown,  of  Strafford,  at 
the  defendant's  request,  bought  a  threshing-machine  of  the  manu- 
facturer, at  St.  Johnsbury,  at  the  price  of  $290,  and  paid  $14 
freight  thereon  to  Strafford,  and  the  defendant  was  to  pay  them 
therefor  $45  out  of  his  pension  money  then  due,  and  the  balance 
in  weekly  iustallments  to  the  amount  of  about  $20  a  month,  to 
meet  the  notes  which  Hyde  &  Brown  had  given  for  the  machine 
when  they  bought  it,  and  they  retained  title  to  the  machine  till  the 
defendant  paid  therefor  in  full ;  but  they  neglected  to  take  a  wri- 
ting witnessing  their  lien,  or  if  they  took  one,  they  neglected  to 
have  it  recorded  within  thirty  days,  as  I'equired  by  statute.  About 
the  8th  or  10th  of  the  next  October,  the  defendant  having  the  ma- 
chine in  his  possession,  and  having  then  used  it  a  little  less  than 
four  weeks,  Hyde  &  Brown,  becoming  alarmed  on  account  of  hav- 
ing no  recorded  lien  on  the  machine,  so  informed  the  defendant, 
and,  at  their  urgent  request,  he  consented  that  they  might  take 
full  possession  and  control  of  the  machine,  for  the  purpose,  as 
Hyde  represented  to  the  defendant,  and  as  the  defendant  under- 
stood, of  getting  a  proper  lien  on  the  machine,  and  getting  it  re- 
corded in  time.  At  this  time,  the  defendant  had  paid  Hyde  & 
Brown  $76.63  on  the  machine.  Hyde  &  Brown,  accordingly, 
took  possession  of  the  machine  for  the  purpose  aforesaid.  Very 
soon  thereafter,  the  defendant  called  on  Hyde  to  have  the  lien 
perfected,  so  he  could  again  take  the  machine.  Hyde  was  ready 
at  any  time  when  Brown  came  around  ;   but  nothing  was  done. 

About  the  11th  or  12th  of  said  October,  the  defendant  went  to 
see  the  trustee,  Carpenter,  with  whom  he  had  before,  and  while 
threshing  for  him  with  the  machine,  had  talk  about  the  matter, 
and  who  had  then  encouraged  him  that  he  would  help  him  if 
Brown  did  not  do  right,  or  should  attempt  to  force  him, — and  re- 
Liiuded  him  of  what  he  had  said,  and  asked  him  to  buy  out 
Lrown,  so  he  could  go  along  again.  Carpenter  then  promised 
to,  and  did,  meet  the  defendant  and  Hyde  &  Brown  at  the  village 
that  afternoon,  to  see  about  the  matter.  On  looking  it  over,  Gar- 
penter  concluded  he  would  not  buy  one  share,  unless  he  bought 
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the  whole;  and,  finding  more  due  than  he  expected,  said  he 
thought  he  would  have  nothing  to  do  with  it,  and  went  to  the  ho- 
tel in  the  village.  Hyde  asked  the  defendant  what  the  stick  was, 
and  the  defendant  replied  that  Carpenter  thought  he  and  Brown 
ought  each  to  throw  off  ten  dollars  from  the  price  of  the  machine. 
Thereupon,  Hyde  &  Brown  agreed  to  throw  oflF  f  14,  the  cost  of 
freight,  and  the  defendant  so  informed  Carpenter  at  the  hotel ; 
whereupon,  Carpenter  again  went  and  saw  Hy^e  &  Brown,  and 
finally  bought  their  interest  in  the  machine  for  $212.55.  This  he 
did,  professedly  and  ostensibly,  in  the  interest,  and  for  the  benefit 
of  the  defendant,  and  at  his  request  and  solicitation,  and  with 
knowledge  that  the  defendant  had  paid  said  sum  of  $76.63  to- 
wards the  machine.  It  did  not  appear  that  up  to  this  time.  Car- 
penter had  seen  the  machine  since  the  defendant  threshed  for  him 
with  it  as  aforesaid.  On  the  day  after  this  trade.  Carpenter  took 
possession  of  the  machine,  and  has  ever  since  retained  it,  refusing, 
on  the  demand  of  the  defendant,  to  let  him  run  it,  and  denying 
that  the  defendant  had  any  intereet  in,  or  right  to,  the  same,  and, 
also,  refusing  to  pay  him  any  thing  for  what  he  had  paid  towards 
it. 

Testimony  was  introduced  as  to  the  value  of  the  machine  at  the 
time  Carpenter  traded  for  it  as  aforesaid,  and  to  show  that  h% 
paid  all  the  machine  was  worth.  No  testimony  was  given  to  show, 
nor  was  it  claimed,  that  the  machine  when  bought  of  the  maker 
by  Hyde  &  Brown,  was  not  worth  all  they  paid  for  it;  and  from 
the  evidence  on  the  other  point,  I  do  not  find  the  machine  lessened 
in  value  by  its  use  up  to  the  time  Carpenter  took  it,  more  than 
the  sum  of  $14,  which  was  deducted  by  Hyde  &  Brown. 

I  do  not  find  that  Carpenter,  in  express  words,  agreed  to  buy 
said  machine  for  the  defendant,  or  to  let  him  have  it  and  take  a 
lien  thereon,  or  to  pay  the  defendant  what,  or  any  portion  of  what, 
he  had  paid  on  the  same.  But  the  defendant  understood,  and 
had  a  right  to  understand,  that  Carpenter  was  doing  this  for  him, 
and  was  to  let  him  have  and  run  the  machine,  with  a  chance  to 
pay  for  it. 

If,  from  the  facts  reported,  Carpenter  is  properly  chargeable  as 
trustee,  I  find  him  chargeable  in  the  sum  of  $76.63,  with  in- 
terest on  the  same  from  October  12,  1871.  But,  if  the  $14  de- 
ducted from  the  price  of  said  machine  should,  by  law,  enure  to 
the  benefit  of  the  said  Carpenter,  then  the  sum  so  in  his  hands  is 
to  be  lessened  by  that  amount,  and  interest  on  the  same  from  Oc- 
tober 12,  1871.  And  if  the  court  shall  be  of  opinion  that,  by 
law,  th^  said  Carpenter  cannot  be  held  as  trustee,  then  the  court 
will  so  order  in  the  premises." 
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The  plaintiff  claimed  that  the  trustee  should  be  adjudged 
chargeable  for  the  amount  the  defendant  had  paid  to  Hyde  A 
Brown  towards  the  machine  as  aforesaid  ;  but  the  court  adjudged 
that  the  trustee  be  discharged,  with  costs,  unless  the  plaintiff 
elected  to  pay  the  trustee  during  the  term,  the  amount  that  he 
paid  to  Hyde  &  Brown  as  aforesaid,  in  which  event,  the  court 
would  adjudge  the  trustee  chargeable,  not  for  a  debt,  but  for  the 
machine  as  the  property  of  the  defendant ;  but  the  plaintiff  not  so 
electing,  the  court  discharged  the  trustee,  with  costs.  Exceptions 
by  the  plaintiff. 

ffebardsj  for  the  plaintiff. 

0.  W.  Clarke^  for  the  trustee. . 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  only  question  raised  in  this  case  is,  as  to 
the  liability  of  the  trustee  upon  the  commissioner's  report.  The 
defendant,  Sharpe,  bought,  conditionally,  of  Hyde  &  Brown  a 
threshing-machine  for  $304,  to  be  paid  for  in  installments,  re- 
serving the  title  in  themselves  until  the  price  was  paid.  As 
their  lien  had  not  been  recorded,  they  became  alarmed,  and  re- 
sumed possession  of  the  machine,  as  security  until  the  price  was 
paid.  The  defendant  had  then  paid  $76.63  towards  the  price 
of  the  machine.  In  that  state  of  the  case,  the  defendant  induced 
the  trustee  to  purchase  the  title  to  the  machine  of  Hyde  &  Brown, 
for  the  balance  due  (after  remitting  $14),  being  $212.55.  The 
commissioner  finds  that  the  defendant  understood,  and  had  the 
right  to  understand,  that  the  trustee  "  was  doing  this  for  him,  and 
was  to  let  him  have  and  run  the  machine,  with  a  chance  to  pay 
for  it."  But  there  was  no  express  contract  to  that  effect.  The 
tnistee  refused  to  let  the  defendant  have  the  possession  and  use 
of  the  machine,  and  ''  denied  that  he  had  any  interest  in  it." 

1.  The  title  to  the  machine  was,  clearly,  in  the  trustee.  The 
most  that  can  be  claimed  by  the  plaintiff,  is,  that  the  defendant 
had  paid  a  portion  of  the  stipulated  price,  and  was  "  to*  have  a 
chance  to  pay"  for  the  whole,  and  take  the  title.    The  defendant 
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neither  tendered  the  residue  of  the  price,  nor  took  any  means  to 
perfect  his  title.  The  plaintiff  does  not  claim  that  the  trustee  is 
liable  to  repay  the  defendant  the  $76  68  which  he  had  paid  to- 
wards the  machine  ;  but  is  liable  in  damages  for  denying  his  right 
to  pay  for  the  machine. 

Where  the  contract  relation  of  parties  is  such  that  duties  are  to 
be  performed,  precedent  to  the  acquisition  of  a  right,  that  duty 
must  be  performed  or  tendered,  before  the  right  accrues;  and 
where  performance  is  tendered,  the  law  allows  a  remedy  for  en- 
forcing the  right.  If  tho  mortgagee  should  deny  that  the  mort- 
gagor' had  a  right  to  redeem^  it  would  be  novel  for  the  former, 
without  tendering  payment,  to  bring  his  action  for  breach  of  con- 
tract. It  would  rather  be  ^^  slandering  the  title,"  than  refusing  to 
perform  a  dtitg  imposed  by  contract.  The  duty,  in  such  cases, 
is  conditioned  and  contingent,  and  never  has  become  absolute. 

The  court  below  allowed  the  plaintiff  the  full  benefit  of  the 
contraet  between  the  defendant  and  trustee ;  and  we  think  it  the 
extent  of  liberality  which  the  law  could  allow. 

Judgment  affirmed. 


The  Town  of  Strafford  v.  John  E.  Blaibdell. 
Assumpsit.     Officer. 

The  defendAnt,  *»  ooiutoMe,  haTing  an  ezeeatlon  in  tkror  of  8.  againit  the  plaintiff  la 
hU  faanda  fbr  ooUeotlon,  after  demanding,  hat  helbre  reeeirlng,  payment  of  the  iMne» 
adranoed  the  amount  thereof  to  S.,  at  his  reqneet,  and  retained  the  ezeontion  in  hlfl 
faandi,  and  the  money  when  paid  thereon,  was  to,  and  did,  belong  to  the  defendant. 
Sabeeqnently,  the  plaintiff,  knowing  the  foregoing  Ikots,  paid  the  amount  of  said  eze- 
eution  to  the  defendant,  with  ths  fees  for  the  oolleotion  thereof,  without  objection. 
BtU,  that  the  plaintiff  could  not  reeoTer  baok  the  fees  so  paid. 

General  assumpsit.  Plea,  the  general  issue,  and  trial  hj  the 
the  court,  December  term,  1872,  Peck,  J.,  presiding. 

The  plaintiff  claimed  to  recover  $39.29  which  the  defendant, 
as  the  plaintiff's  constable,  demanded  and  received  of  the  plain- 
tiff as  fees  for  collecting  an  execution  in  favor  of  one  Smith 
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against  the  plaintiff,  for  $3949.15.  Said  execution  was  received 
by  the  defendant  for  collection,  July  16, 1870,  and  on  the  18th 
of  the  same  month,  he  demanded  payment  thereof  of  the  plain- 
tiff's treasurer.  On  the  28th  of  said  July,  and  before  any  thing 
had  been  collected  on  said  execution,  the  defendant  advanced  to 
the  said  Smith,  at  his  request,  the  full  amount  of  said  execution, 
and  rei&ined  the  execution  in  his  hands.  On  the  29th  of  said 
July,  Kibling,  one  of  the  plaintiff's  selectmen,  paid  the  full 
amount  of  said  execution  to  the  defendant,  together  with  the  said 
sum  of  $39.29,  fees  for  the  collection  thereof. 

The  defendant  testified  that  at  some  time  previous  to  the  said 
28th  of  July,  the  said  Smith  requested  him  to  advance  the  money 
due  on  said  execution,  and  he  gave  him  some  assurances  that  he 
would,  if  he  could  raise  the  money ;  that  he  did  raise  the  money, 
and  advance  it  to  Smith  on  the  day  last  aforesaid ;  that  when  said 
execution  was  paid,  the  money  was  to  be,  and  was,  his  money, 
and  that  on  the  occasion  when  said  Kibling  paid  the  execution, 
and  before  he  paid  it,  the  defendant  told  him  that  Smith  requested 
the  defendant  to  advance  the  money  to  him  on  the  execution,  and 
that  he  had  done  so,  and  that  whatever  was  coming  on  the  exe- 
cution would  belong  to  the  defendant  when  he  got  it ;  that  Kib- 
ling paid  the  execution,  including  said  sum  for  fees,  without  objec- 
tion. It  appeared  that  Kibling  knew  at  the  time,  that  ho  was 
paying  said  last  named  sum  as  fees  for  collecting  said  execution. 
The  court  found  the  foregoing  testimony  of  the  defendant  to  be 
true. 

The  plaintiff  claimed  that,  upon  the  facts,  the  defendant  was 
the  owner  of  said  execution  at  the  time  of  its  payment  as  afore- 
said, or  so  far  the  owner  thereof  that  he  had  no  right  to  demand 
and  receive  fees  for  the  collection  thereof,  and  that  the  plaintiff 
was  entitled  to  recover  back  the  amount  paid  for  fees  as  afore- 
said, with  interest  thereon ;  but  the  court  rendered  judgment  for 
the  defendant ;  to  which  the  plaintiff  excepted. 

C.  W.  Clarke,  for  the  plaintiff,  cited  Chit.  Cont.  548,  551-2 ; 
Cadaval  v.  Collins,  4  A.  &  E.  858 ;  CloBe  v.  Phippa,  7  M.  &  Q. 
686 ;  Ashmole  v.  Wainwright  et  al.  2  A.  &  E.  837  ;  Valpy  et  als. 
V.  Manley,  1  C.  B.  694. 
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Hebardsj  for  the  defendant. 

This  being  a  voluntary  payment,  it  cannot  be  recovered  back. 
Stevens  v.  Eead^  9  Vt.  174 ;  Coret/  v.  Gale,  13  Vt.  689 ;  Winn 
V.  Southgate,  17  Vt.  355  ;  Gihon  et  al.  v.  Bingham,  43  Vt.  410 ; 
Williams  et  ah.  v.  Colby,  44  Vt.  40 ;  Wilson  v.  Ray,  1  Eng.  L. 
&  Eq.  369. 

But,  if  not  voluntary,  and  paid  under  protest,  it  cannot  be  re* 
covered  back.  The  fees  for  collection  were  incident  to  the  exe- 
cution ;  and  a  tender  of  the  amount  of  the  execution,  without 
the  fees,  would  have  been  of  no  avail.  Joslyn  v.  Tracy,  19  Vt. 
569. 

The  defendant  did  not  own  the  execution,  and  had  no  more  in- 
terest in  it  after  he  made  the  demand  than  he  had  before  he  made 
it. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  It  is  not  claimed  but  that  the  defendant  at  the  time 
he  received  the  execution  as  constable  in  favor  of  Smith  against 
the  plaintiff,  was  legally  qualified  to  execute  it.  Neither  is  it 
claimed  that  at  the  time  he  made  demand  on  the  treasurer  for  the 
amount,  that  he  had  any  interest  in  the  execution.  But  the  plain- 
tiff bases  his  right  of  recovery  upon  the  claim  made  that,  subse- 
quent to  said  demand,  before  payment  of  the  execution,  the  de- 
fendant became  the  owner  of  the  execution,  and  hence  was  inca- 
pacitated from  demanding  and  recovering  fees  for  its  collection. 

We  do  not  think  the  facts  found  warrant  any  such  assumption. 
No  express  contract  of  sale  was  shown,  and  no  such  facts  as  would 
justify  the  finding  of  an  implied  contract.  When  the  defendant 
advanced  the  money  to  Smith,  Smith  became  his  debtor  for  the 
amount.  The  defendant  testified  that  when  the  money  was  paid 
by  the  town  upon  the  execution,  it  was  to  be,  and  was,  his,  and 
that  whatever  there  was  coming  on  the  execution,  would  belong 
to  him.  By  this  we  should  understand  that  he  acquired  the  right 
to  retain  and  apply  whatever  sum  he  might  receive  on  the  execu- 
tion, in  payment  of  the  money  so  advanced  to  Smith.  His  right 
to  re-payment  from  Smith,  was  not  dependent  upon  the  collection 
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of  the  execution,  and  if  that  had  failed  of  collection,  Smith 
would  still  have  been  liable  ;  and,  for  aught  that  appears,  it  was 
a  matter  of  indifference  to  the  defendant,  whether  the  execution 
was  collected  or  not.  The  interest  that  disqualifies  an  officer 
must  be  a  legal  interest,  and  no  such  interest  is  shown. 
Judgment  affirmed. 


CHITTENDEN  COUNTY, 

JANUARY  TERM,  1872. 
[Continued  prom  Vol.  44,  page  234.] 


Fanny  Stowell  v.  Wiluam  C.  Stowell.* 

Alimonif. 

Petition  for  divorce,  with  prayer  for  alimony,  and  for  the  cus- 
tody of  a  minor  child  of  the  parties.  It  was  stipulated  that  the 
petitionee  was  worth  the  sum  of  $9000,  above  all  indebtedness. 
Upon  granting  a  divorce,  and  decreeing  the  custody  of  said  child 
to  the  petitioner,  it  was  ordered,  that  ten  shares  of  stock  in  the 
Howard  National  Bank  of  Burlington,  of  the  par  value  of  one 
thousand  dollars,  standing  in  the  name  of  the  petitionee,  be  hence- 
forth the  property  of  the  petitioner ;  that  the  petitionee  pay  to 
the  petitioner  the  sum  of  five  hundred  dollars  within  thirty  days, 
and  five  hundred  dollars  every  six  months  thereafter,  until  the 
sum  of  two  thousand  dollp.rs  of  principal,  besides  said  stock,  be 

*T]il8  oaie  U  ixuerted  by  reqaeat  of  ooiiiiiel.^BBPoiiXBB. 
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paid,  with  interest  on  each  of  said  sums  after  thirty  days ;  that 
the  petitionee  further  pay  for  said  child,  to  the  trustee  appointed 
for  that  purpose,  the  sum  of  five  hundred  dollars  at  the  expira- 
tion of  each  year,  until  fifteen  hundred  dollars  be  paid,  with  in- 
terest on  each  of  said  sums,  the^annual  income  thereof,  and  such 
part  of  the  principal  as  shall,  in  the  discretion  of  sa^d  trustee,  be 
proper,  to  be  paid  to  the  petitioner  for  her  assistance  in  the  sup- 
port and  education  of  said  child  until  the  age  of  majority,  should 
she  live  so  long ;  otherwise,  to  be  expended  by  said  trustee  for 
the  benefit  of  said  child ;  that  in  case  of  the  decease  of  said  child 
before  attaining  majority,  the  balance  of  said  fifteen  hundred  dol- 
lers  then  remaining,  become  the  property  of  the  petitioner,  but  to 
remain  during  her  life  in  the  possession  and  care  of  said  trustee 
for  her,  the  annual  income  thereof,  and  such  part  of  the  principal 
as  shall,  in  the  discretion  of  said  trustee,  be  proper,  to  be  paid  to 
her  for  her  assistance  in  her  own  support,  and  the  balance  thereof 
remaining  at  the  time  said  child  shall  attain  majority,  to  be  at 
the  disposal  of  said  child  ;  and  in  case  said  child  should  not  live 
so  long,  the  balance  thereof  remaining  at  the  decease  of  the  peti- 
tioner, to  be  a  part  of  her  estate. 
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ACCOUNT. 

1.  A  bailiff  is  liable  for  the  "  profits  which  he  hath  raised  or  made,  or 
might  by  his  industry  or  care  have  reasonably  raised  or  made,''  out  of 
the  property  of  which  he  was  bailiff.     Oibhs  v.  iSle^er,  409. 

2.  But  he  is  not  liable  to  account  in  the  action  of  account  for  the 
property  he  received,  but  which  he  has  not  turned  into  profits,  unless  he 
has  so  disposed  of  it,  or  appropriated  it  to  his  own  use,  that  he  has  con- 
sumed or  wasted  it  as  if  it  were  his  own;  and  that  he  has  co verted  it  to 
his  own  use  so  as  to  be  liable  for  it  in  the  action  of  trover,  may  not  be  a 
sufficient  appropriation  of  it  to  make  him  liable  in  account    lb. 

See  Chancery,  12. 

ACCESSION.    See  Chancery,  10. 

ACTION. 

1.  A  trustee  suit  commenced  before  a  justice  of  the  peace,  wherein 
judgment  was  rendered  against  the  principal  defendant  and  trustee,  was 
appealed  by  the  claimant  only,  and  continued  at  the  first  term,  without 
an  affirmance  of  judgment  against  the  principal  defendant.  The  princi- 
pal defendant  died  before  the  next  term,  and  administration  was  granted 
upon  his  estate,  and  commissioners  appointed.  Held,  that  the  suit  was 
discontinued  by  the  death  of  the  defendant.    Bow  v.  Batchelder  db  Tr.  60. 

2.  At  common  law,  an  action  in  the  name  of  husband  and  wife,  for 
injuries  to  the  wife,  does  not,  on  her  decease,  survive  to  the  husband  ; 
but  by  our  statute,  such  action  survives  to  her  administrator.  Earl  & 
wile  V.  Tupper,  275. 

3.  An  action  upon  the  statute,  for  transporting  a  pauper  from  one 
town  in  this  state  to  another  town  in  this  state,  or  aiding  therein,  with- 
out an  order  of  removal,  with  intent  to  charge  such  town  with  the  sup- 
port of  such  pauper,  does  not  survive  under  §§10, 12,  ch.  20,  of  the  Gen. 
Stat.     Winhall  v.  Sawyer's  Estate,  466. 

See  Divorce,  1. 
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AGENCY. 

1.  On  the  7th  of  May,  1853,  the  plaintiff  let  J.,  his  brother,  have 
Sl,500  in  money  and  goods,  and  by  a  power  of  attorney  appointed  J.  his 
attorney,  to  buy  and  sell  real  and  personal  property,  or  to  exchange,  or 
trade  in,  any  kind  of  goods,  or  to  transact  any  kind  of  business,  in  his 
name,  to  the  amount  aforesaid,  and  thereby  authorized  J.  to  use  the 
profits  and  interest  of  said  sum,  from  day  to  day,  for  his  comfort  and  sup- 
port, as  a  compensation  for  his  labor  as  such  attorney.  J.  received  said 
sum  in  trust,  to  be  delivered  to  the  plaintiff  on  demand,  and  expended 
most  of  it  in  the  purchase  of  a  farm  and  the  erection  of  buildings  there- 
on, which  he  occupied  and  carried  on,  and  took  the  profits  thereof  to 
himself,  except  that  occasionally  the  plaintiff  had  small  sums  arising 
therefrom,  but  not  exceeding  three  or  four  hundred  dollars  in  all,  and 
the  balance  J.  expended  for  stock  to  put  upon  the  farm.  The  farm,  and 
personal  property  upon  it,  were  always  treated  as  the  plaintiff's.  The 
whole  transaction  between  the  plaintiff  and  J.  was  in  good  faith.  On 
the  11th  of  June,  1870,  the  defendant  attached,  as  the  property  of  J.,  two 
cows  and  one  heifer  upon  said  farm,  which  were  either  purchased  with 
the  money  so  received  by  J.,  or  sprung  from  those  so  purchased.  Held, 
that  said  property  belonged  to  the  plaintiff,  and  was  not  liable  to  attach- 
ment as  the  property  of  J.     Wkitcomh  v.  CardeU,  24. 

2.  The  plaintiff's  son  conducted  the  business  of  a  small  store  belong- 
ing to  the  plaintiff,  under  an  agreement  that  he  should  have  a  support 
for  himself  and  family  out  of  it,  as  a  compensation  for  his  services.  Both 
took  goods  from  the  store  as  they  wanted  for  family  use,  and  no  account 
was  made  of  them.  While  the  son  was  thus  in  the  store,  the  defendant 
doctored  his  wife,  and  took  goods  out  of  the  store  in  payment  for  his  ser- 
vices, which  were  necessary,  by  agreement  with  the  son,  who  h-id  no 
means  of  support  except  what  he  derived  from  the  store  as  aforesaid. 
When  he  left  his  fixther's  employ,  he  credited  the  defendant's  services  on 
the  store  books;  but  the  plaintiff  erased  the  credit,  and  brought  this  suit 
to  recover  for  the  goods  thus  delivered  to  the  defendant;  and  it  was  hddj 
that  he  could  not  recover.    Morse  v.  Powers^  300. 

AMENDMENT. 

1.  The  amendment  of  specifications  ordinarily  rests  in  the  discretion 
of  the  court,  and  is  not  the  subject  of  exception.    Oreemoood  v.  SnUtk,  37. 

2.  Independently  of  any  showing  of  the  day  on  which  an  amendment 
of  process  is  procured,  it  will  be  taken  to  have  been  on  the  last  day  of 
term.    Bums  v.  Mrst  National  Bank  of  St  Alhans^  269. 

See  Practice,  1. 
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APPEAL. 

1.  In  trustee  suits  commenced  before  a  justice  of  the  peace,  an  ap- 
peal, whether  by  one  of  the  principal  parties,  or  only  by  the  trustee  or 
claimant,  brings  the  whole  case  into  the  county  court  as  to  all  the  par- 
ties.   Daw  V.  BatcJhelder  d>  Tr.  60. 

2.  In  general  assumpsit  before  a  justice  of  the  peace,  the  ad  damnum 
in  the  plaintiff's  writ,  and  the  sum  demanded  by  the  declaration,  was  ten 
dollars.  The  debit  side  of  the  plaintiff's  specification  on  trial,  was  J»38.82, 
and  the  credit  side,  S32.16;  leaving  a  balance  of  S6.66;  for  which  sum, 
with  eighty  cents  interest  thereon,  the  plaintiff  obtained  judgment. 
Held^  that  the  action  was  appealable.     Williams  v.  3f(Won,  ap%  372. 

ARBITRATION. 

1.  The  submission  provided  that  "  the  costs  in  the  county  court  shall 
follow  the  decision  of  the  arbitrators,  and  shall  follow  the  judgment  of 
said  arbitrators  to  he  made  as  in  a  court  oflaw.'^^  Held^  that  thi^  provis- 
ion related  only  to  the  costs  in  the  county  court,  and  had  no  reference  to 
any  rule  of  decision  upon  the  merits,  thai  the  arbitrators  were  to  follow. 
Edvjarda  v.  Harrington^  63. 

2.  But  treating  it  as  a  provision  that  the  arbitrators  should  decide  ac- 
cording to  law,  dubitatwry  whether  the  award  could  be  impeached  at  law 
for  this  cause,  as  it  was  regular  on  its  face,  and  no  pretense  that  the  arl^i- 
trators  exceeded  their  powers,  or  omitted  to  decide'  any  matters  submit- 
ted, and  the  award  purporting  to  have  been  made  in  accordance  with  the 
submission.    lb. 

ASSUMPSIT. 

1.  Where  the  time  for  the  performance  of  a  contract  on  the  part  of 
the  plaintiff,  specified  in  a  sealed  instrument,  is  enlarged  by  the  parties 
by  parol  agreement,  the  form  of  remedy  is  assumpsit,  and  not  covenant, 
or  other  action  counting  upon  the  contract  as  under  seal.  Smith  v. 
Smith,  433. 

2.  The  plaintiff  contracted  with  the  defendant,  under  seal,  to  build  a 
highway  an  the  town  of  S.  (which  was  laid  out  for  the  special  accommo- 
'dation  of  the  defendant,  and  which  the  defendant  had  contracted  with  S. 
to  build),  and  to  complete  it,  ready  for  the  acceptance  of  the  agents  of 
8.,  within  a  specified  time;  but  he  did  not  complete  it  within  the  time. 
The  defendant  did  not  enlarge  the  time  of  performance,  but  suffered  the 
plaintiff  to  proceed  with  the  work  after  the  expiration  thereof, —urged 
him  to  sublet  a  portion  of  it,  which  he  might  have  done, — remonstrated 
against  his  delay, — notified  hjbca  th^t  )x^  should  claim  damage  therefor, — 
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and  was  present  on  different  occasions  when  the  agents  of  S.  accepted 
some  portions  of  the  road,  and  made  no  objection  thereto,  although  some 
part  of  the  road  so  accepted  was  built  after  the  time  of  performance  had 
expired.  Held^  that  the  defendant  thereby  waived  his  right  to  object 
that  the  plaintiff  could  not  recover  at  all  because  he  had  not  performed 
the  contract  within  the  time,  but  that  he  was  not  thereby  barred  from 
insisting  upon  a  deduction  from  the  contract  price  on  account  of  damage 
occasioned  by  the  delay.    Smith  v.  Smith,  133. 

3.  By  the  terms  of  said  contract  the  defendant  was  to  pay  the  plain- 
tiff one  hundred  dollars  of  the  contract  price,  on  the  completion,  and 
acceptance  by  said  agents,  of  each  one  hundred  rods  of  the  road,  and  the 
balance  on  the  completion  and  acceptance  of  the  whole  road.  When  this 
suit  was  commenced,  a  portion  of  the  road  had  been  accepted,  and  the  re- 
mainder was  completed  in  the  manner  required  by  the  contract,  but  said 
agents  had  refused  to  accept  the  same,  although  they  had  had  reasonable 
time  and  opportunity  to  do  so.  Heldy  that  the  plaintiff  was  not  precluded 
from  recovering  for  building  that  portion  of  the  road  not  accepted,  be- 
cause of  the  wrongful  refusal  of  said  agenta  to  accept  it   lb. 

4.  The  defendant  rented  Ms  house,  situate  on  the  line  of  said  road, 
to  a  tenant,  who  relied  upon  the  road's  being  completed  according  to 
said  contract;  and  in  consequence  of  the  plaintiff's  failure  so  to  com- 
plete it,  the  defendant  was  compelled  to  deduct  from  the  stipulated  rent. 
Held,  that  the  damage  thus  sustained  was  too  conjectural  and  remote  for 
allowance.    lb. 

5.  In  consequence  of  the  failure  of  the  plaintiff  to  complete  said  road 
within  the  time  stipulated,  the  defendant  was  compelled  to  construct  a 
winter  road  for  his  use.  Held,  that  the  cost  of  constructing  said  road 
was  a  proper  item  of  damages  to  be  recouped  by  the  defendant    16. 

See  Fabtnebship,  10. 

ATTACHMENT. 

1.  Q,,  who  was  not  living  with  his  family,  and  who  worked  out  by 
the  day,  and  did  some  jobs,  became  the  owner  of  a  horse  in  June,  1867, 
and  on  the  29th  of  the  next  October,  it  was  attached  on  his  debt  On 
the  18th  of  the  same  October,  he  procured  by  assignment  a  bond  for  a 
deed  of  a  small  farm,  and  at  the  date  of  the  assignment,  went  into  pos- 
session thereof,  and  used  the  horse  thereon  in  drawing  off  stumps  and 
stone,  and  drawing  up  wood,  but  had  been,  previous  to  the  attachment, 
trying  to  sell  the  horse,  because  he  had  no  use  for  it,  and  but  little  hay 
to  keep  it  on,  and  at  the  time  of  the  attachment,  was  intending  to  sell 
it,  and  buy  again  in  the  spring.  He  also  drove  the  horse  a  little,  and 
allowed  others  to  drive  it  on  several  occasions.    He  had  no  other  team 
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at  the  time  of  the  attachment,  and  had  not  had  that  season,  and  did  not 
afterwards  have  that  year.  Held,  that  sach  use  of  the  horse  was  evi- 
dence tending  to  show  that  it  was  kept  and  used  for  team  work,  and 
that  the  finding  of  that  fact  hy  the  county  court  from  the  evidence,  was 
conclusive.    Webster  v.  Ome,  40. 

2.  The  statute  does  not  require  that  horses  shall  he  kept  and  used 
exclusively  for  team  work,  in  order  to  exempt  them  £rom  attachment 
Statutes  exempting  property  from  attachment,  are  remedial,  and  should 
he  construed  liberally  in  favor  of  the  debtor.    lb, 

A  barber's  chair  and  foot-rest,  used  by  a  barber  in  his  business,  are 
exempt  from  attachment    AUen  v.  Tfiompsan,  472. 

See  Recbiptoii,  2. 

ATTORNEYS. 

1.  As  a  general  rule,  an  attorney  employed  as  such  in  a  cause,  has 
not  thereby  the  incidental  power  to  pledge  the  credit  of  his  client  by 
employing  another  attorney  as  an  assistant  But  where  the  facts  in  a 
particular  case  are  such  that  it  may  fairly  be  inferred  from  them  that 
such  authority  was  given,  this  general  rule  would  yield.  WiUard  v. 
Danville^  93. 

2.  Where  the  agent  of  a  town  for  prosecuting  and  defending  suits, 
was  not  present  at  the  trial  of  a  suit  against  the  town,  but  was  at  his 
home  in  a  town  adjoining  the  place  of  trial,  and  had  done  nothing  about 
the  suit,  except  consult  once  with  the  attorney  for  the  town,  to  deter- 
mine upon  the  necessary  preparation  for  defense,  and  procure  the 
attendance  of  the  necessary  witnesses  at  the  trial,  in  other  respects  the 
care  and  responsibility  of  tiie  trial  being  left  with  said  attorney,  who  re- 
sided at  the  place  of  trial,  nothing  appearing  to  indicate  that  said  agent 
might  not  have  been  seasonably  consulted  on  the  subject  of  employing 
assistant  counsel,  nor  that  any  thing  transpired,  or  came  to  light,  ren- 
dering counsel  necessary,  which  was  not  known  to  said  attorney  and 
agent  at  the  time  of  such  consultation,  it  was  held,  that  said  attorney 
had  not  therefore  authority  implied  by  law  to  bind  the  town  by  the  em- 
ployment of  assistant  counsel  in  the  case.    lb, 

BILL  or  LADING.    See  Sale,  6. 

BURLINGTON  CITY  CHARTER. 

1.  The  charter  of  the  city  of  Burlington,  which  provides  that  all 
warnings  for  city  meetings  ^^  shall  be  issued  by  the  mayor,  and  pub- 
lished in  the  manner  designated  in  the  by-laws  of  the  city,"  delegates 
to  the  city  the  right  to  fix,  by  a  standing  by-law,  the  time  and  extent  of 
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8uch  publication,  and  is  not  controlled  by  §12,  ch.  16,  of  the  Gten.  Stat, 
which  provides  how  town  meetings  shall  be  warned.  Alien  v.  Burlingtonj 
202. 

CERTIORARI. 

1.  It  rests  in  the  discretion  of  the  court  to  grant  or  refuse  the  writ 
of  certiorari;  and  it  devolves  upon  the  party  applying  for  the  writ  to 
show  that  injustice  has  been  done,  and  that  it  may  be  remedied  if  the 
writ  is  awarded.    Londonderry  v.  Peru,  424.  • 

CHANCERY. 

1.  When  the  material  facts  upon  which  the  orator  relies  in  his  bill, 
are  denied  in  the  answer,  the  rule  is  well  settled  that  something  more 
than  the  testimony  of  one  witness  is  required,  to  sustain  the  averments 
of  the  bill.  What  is  deemed  equal  to  the  testimony  of  two  witnesses  is 
required.    8hattuck  v.  Qay  et  aL  87. 

2.  Equity  requires  clear  and  full  proof,  to  warrant  the  reforming  of  a 
contract,  and  especially  a  deed.    lb, 

3.  On  the  21st  of  September,  1857,  the  defendants,  Sanderson  Broth- 
ers &  Co.,  and  the  State  Bank,  relying  upon  the  representations  of  the 
U.  A.  Co.  that  the  latter  had  been  organized  with,  and  had  sufficient 
capital  and  means  to  enable  them  to  carry  out  their  contract  with  F.  H. 
&  Co.  for  the  manufacture  and  delivery,  at  certain  specified  times,  of  a 
large  number  of  rifles,  the  interest  of  F.  H.  &  Co.  in  which  contract 
had  been  assigned  to  the  orator,  sold  to  the  U.  A.  Co.  a  large  amount  ot 
machinery,  tools,  and  stock,  for  the  manufacture  of  guns,  upon  condition 
that  the  title  thereof  should  not  pass  until  the  payment  of  the  notes  of 
said  company,  given  in  consideration  of  said  sale,  and  payable  on  de- 
mand. The  contract  of  sale  provided,  among  other  things,  that  all  the 
manufactures,  and  all  the  sales  and  transfers  of  property,  by  said  com- 
pany, and  of  all  property  arising  in  whole  or  in  part  from  the  proceeds 
thereof,  should  be  made  with  the  consent  of  the  agent  of  said  de- 
fendants, and  that  such  agent  should  receive  all  the  proceeds  of  sucli 
sales  and  transfers,  and  apply  in  payment  of  said  notes  so  much  thereol, 
as,  in  his  judgment,  was  not  necessary  for  said  company  to  have  for  the 
payment  of  laborers  and  mechanics,  and  the  purchase  of  stock. 

On  the  19th  of  October,  1857,  said  contract  was  modified,  at  the  re- 
quest of  the  orator,  by  a  supplemental  agreement,  which  provided  that 
said  company  might  go  forward  and  use  the  property  sold  as  aforesaid, 
and  make  up  and  deliver  to  purchasers  any  portion  of  said  stock,  from 
time  to  time,  as  the  same  should  be  manufactured  and  ready  for  delivery, 
provided  all  sales  were  made  by  said  company  with  the  consent  of  said 
agent,  and  the  proceeds  thereof  paid  to  him  according  to  the  original 
contract;  the  said  defendants  reserving  the  right  to  stop  all  use  and 
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sales  of  said  property  en  iht  firsts  or  any  subsequent  violation  of  the  oHgi- 
nal  contract,  touching  the  said  sales  and  the  proceeds  ^lereof.  And  it  was 
held,  that  said  original  contract  did  not  alter  or  vary  the  time  of  pay- 
ment  of  said  notes.    Bowan  y.  State  Bank  et  als.  160. 

4.  That  the  proceeds  of  the  sales  and  transfers  of  the  property  em- 
braced within  the  terms  of  said  contract,  which  might  be  applied  to  the 
payment  of  said  notes,  were  in  -the  nature  of  collateral  security,  and 
that  said'  defendants  might  collect  said  notes  from  other  means  of  said 
company,  or  pursue  their  collateral  remedy,  or  pursue  both  remedies, 
until  they  obtained  payment  of  the  notes.    i&. 

5.  That  said  supplemental  agreement  did  not  make  said  notes  paya- 
ble by  installment,  but  that  it  did  constitute  an  agreement  that  the  pay- 
ments arising  from  such  collateral  security  should  be  made  from  time  to 
time  when  said  rifles  were  delivered,  and  that  the  said  defendants  would 
not,  in  the  collection  of  said  notes  according  to  their  tenor,  interfere 
with  the  property  embraced  in  said  conditional  sale,  unless  said  com- 
pany foiled  to  perform  the  agreement  under  which  they  were  permitted 
to  use  the  same.    lb. 

6.  That,  under  the  circumstances,  the  right  of  said  company  to  go 
forward  and  use  said  property  as  aforesaid,  or  to  retain  the  possession 
thereof,  also  depended  upon  an  implied  condition  that  they  would  per- 
form their  contract  with  F.  H.  &  Co.    lb. 

7.  That  the  orator  acquired  no  such  interest  in  the  property  em- 
braced in  said  conditional  sale,  by  virtue  of  said  supplemental  agree- 
ment, as  to  embarrass  the  rights  of  said  defendants  in  relation  thereto. 
lb. 

8.  That  the  neglect  of  said  company  to  provide  the  necessary  means 
for  prosecuting  the  work  of  manufacturing  said  rifles,  in  consequence 
of  which  said  defendants  were  compelled  to  furnish  means,  or,  perhaps, 
sustain  a  greater  loss,  was  such  a  breach  of  the  contract  as  gave  said 
defendants  the  right  to  take  and  dispose  of  the  property  for  the  purpose 
for  which  it  was  encumbered.    lb. 

9.  Said  U.  A.  Ck).  was  a  corporation  organized  under  the  laws  of 
Conn.,  for  the  purpose  of  manufacturing  guns,  and  established  in  that 
business  at  Hartford,  in  that  state,  and  also  carried  on  the  same  busi- 
ness at  Windsor,  in  this  state.  Said  original  contract  provided  that 
all  parts  of  guns,  and  all  materials  which  should  be  mingled  with  the 
property  at  Windsor,  should,  as  to  the  sales  and  proceeds  thereof,  be 
subject  to  the  provisions  of  said  contract  relating  to  the  property  at 
Windsor.    Said  supplemental  agreement  authorized  said  conipany  to 
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forward  from  Windsor  to  their  Hartford  factory,  any  portion  of  the 
Btoek  embraced  in  said  original  contract;  and  a  portion  thereof  was  fnr^ 
warded  accordingly;  so  that,  on  the  3d  of  April,  1858,  the  property  at 
Windsor  and  at  Hartford  consisted  of  property  embraced  in  said  con- 
tract, and  of  other  property  belonging  to  said  company,  intermingled. 
Heldy  that  the  property  of  said  company,  so  intermingled,  became  sub- 
ject to  the  provisions  of  said  contracts,  and  that  said  defendants  became 
mortgagees  thereof,  and  had  the  right  to  enter  the  factory  of  said  com- 
pany, at  both  places,  and  take  all  of  said  property.  Bowan  v.  State 
Bank  et  dls.  160. 

10.  On  the  17th  of  April,  1858,  the  business  of  manufacturing  said 
guns  ceased  to  be  done  by,  or  in  the  name  of,  said  company,  and  thence, 
to  the  last  of  June,  was  continued  by  said  defendants,  without  any 
agency  or  interference  of  said  company,  during  which  time  said  de- 
fendants fUrnished  a  large  amount  of  new  material  which  was  used  in 
the  business,  and  was  deemed  necessary  in  order  to  close  the  business 
for  the  best  interest  of  the  defendants  and  said  company.  Beldy  that  no 
part  of  the  new  material  thus  used  was,  on  the  principle  of  confusion  and 
accession,  forfeited  by  the  defendants,  it  being  necessarily  ftirniahed  in 
order  to  complete  the  work  commenced;  but  that  the  same  became  sub- 
ject to  the  provisions  of  said  contract  as  to  the  property  previoysly  pur- 
chased by  jBaid  defendants.    lb. 

11.  After  the  property  embraced  in  said  contracts  had  been  taken 
into  the  possession  of  said  defendants  by  the  consent  of  said  company, 
for  a  breach  of  the  contracts  by  said  company,  the  orator  attached  it  as 
the  property  of  the  company.  Held^  that  the  orator  thereby  became 
subrogated  to  the  rights  of  the  company  in  the  property,  and  that  the 
ikct  that  the  property  was  taken  by  the  consent  of  the  company,  was 
important  in  determining  the  rights  of  the  company  in  relation  thereto; 
but  that  the  orator  did  not  thereby  acquire  any  right  to  interfere  with 
any  prior  legitimate  transaction  between  the  defendants  and  said  com- 
pany in  relation  to  the  property,  or  to  go  back,  to  object  to  any  bona  jSde 
contract  or  payment  made  prior  to  the  attachment.    25. 

12.  When  one  is  liable  to  account  for  the  property  of  another  right- 
ftilly  taken  by  him,  and  which  he  has  managed  and  disposed  of  in  good 
faith,  and  with  common  prudence  and  due  diligence,  be  is  only  liable  for 
the  amount  actually  realized  by  him.    lb, 

1.3.  When  property  held  as  collateral  security  is  taken  into  the  pos- 
session of  the  creditor  in  such  an  unfinished  state  that  a  court  of  chan- 
cery would  order  it  finished  by  a  receiver,  and  the  creditor  does  in  that 
respect  what  chancery  would  have  ordered,  he  is  properly  chargeable 
with  the  avails  thereof  when  finished,  notwithatanding  it  was  finished 
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with  his  property  and  by  his  means;  but  equity  requires  that  the  avails 
thereof  should  be  applied  to  the  extinguishment  of  the  creditor's  dis- 
bursements in  that  behalf,  before  any  application  is  made  upon  the  debt; 
and  any  equity  acquired  by  an  attachment  of  such  unfinished  property 
as  the  property  of  the  pledgor,  is  subordinate  to  such  equity  of  the 
creditor.    Bowan  v.  State  Bank  et  ah.  160. 

14.  Although  a  master's  report  is  not  final,  it  will  not,  ordinarily,  be 
set  aside,  unless  it  appears  affirmatively  that  the  master  was  not  war- 
ranted in  his  findings  by  the  evidence,  or  has  erred  as  to  the  law  appli- 
cable to  the  case.    Ih. 

15.  The  orator  alleged  in  bis  bill  that  R,  his  ward,  was  the  owner  of 
a  farm  in  F.,  and  had  a  homestead  therein,  and  that  he  was  adjudged  a 
bankrupt,  and  the  defendant  appointed  his  assignee,  and  that  said  home- 
stead was  decreed  to  B.  by  the  court  of  bankruptcy;  that  B.  absconded, 
and  the  orator  was  appointed  his  guardian;  that  the  defendant  there- 
aflerwards  obtained  judgment  by  default  against  B.,  before  a  justice  of 
the  peace,  without  the  service  of  process,  notice,  or  recognizance  for  re- 
view, and  levied  his  execution  upon,  and  set  of!,  said  homestead;  that  it 
was  the  duty  of  the  orator,  as  such  guardian,  to  sell  said  homestead  for 
the  support  of  B.'s  family,  but  that  said  levy  and  set  ofi*  hindered  and 
impeded  his  selling  the  same,  and  constituted  a  cloud  upon  the  title 
thereof;  and  prayed  that  said  cloud  be  removed.  The  answer  averred 
that  the  court  of  bankruptcy  adjudged  that  B.  had  a  homestead  interest 
in  said  farm;  that  the  defendant's  claim  upon  which  said  judgment  was 
founded,  was  anterior  to  the  acquisition  of  said  homestead,  and  that  said 
homestead  was  not  exempt  from  said  levy  and  set  off.  The  case  was 
heard  on  bill  and  answer.  Held,  that  the  case  was  not  one  for  the  inter- 
position of  a  court  of  equity.    Booney  v.  SouJe^  808. 

16.  It  is  a  general  principle  of  equity  jurisprudence,  that  a  court 
of  chancery  will  not  entertain  a  bill  to  impeach  a  judgment  at  law,  for 
mere  irregularity  in  the  proceedings,  but  leave  such  questions  arising 
in  legal  proceedings,  to  the  exclusive  jurisdiction  of  courts  of  law. 
Wardsharo  v.  WkUingham  and  Dover ^  450. 

17.  Neither  will  a  court  of  chancery  entertain  a  bill  to  try  the  truth 
of  an  officer's  return  by  parol  testimony;  nor  to  grant  relief  upon  falsi- 
fying the  record  of  the  doings  of  a  sworn  officer  in  a  proceeding  at  law. 
26. 

18.  The  bill  alleged  that  while  W.  was  the  owner  of  a  certain  farm, 
the  orator  purchased. and  took  a  deed  of  him  of  about  one  acre  thereof, 
with  a  dwelling-house  and  other  buildings  thereon,  and  went  into 
the  pos8es8iP9  w4  ejijoyment  thereof;  that  the  same  had  for  a  long 
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time  been,  then  were,  and  ever  thereafter  continued  to  be,  supplied 
with  water  by  me^ns  of  an  aqueduct  laid  thereto  from  a  spring  sit- 
uate on  another  part  of  said  &rin;  that  at  the  time  of  such  purchase,  it 
was  mutually  agreed  between  W.  and  the  orator,  that  the  orator  had 
purchased  the  right  to  draw  water  from  said  spring  as  aforesaid,  but  that 
they  omitted  to  specify  said  right  in  the  orator's  deed,  because  they  sup- 
posed it  would  be  conveyed  thereby  without  being  so  specified;  that  W. 
continued  to  own  the  residue  of  said  farm  for  several  years  thereafter, 
and  never  made  any  claim  to  said  aqueduct;  that  said  aqueduct  was  vis- 
ible and  apparent,  and  the  defendant,  and  those  under  whom  he  claimed, 
subsequent  to  W.,  had  full  notice  of  Ihe  existence  thereof  at  the  time 
of  their  several  purchases  of  the  residue  of  said  farm;  and  prayed  for 
an  injunction  against  interfering  with  said  spring  and  aqueduct  to  the 
injury  of  the  orator,  and  for  general  relief.  Held,  that  said  bill  was  not 
defective  for  want  of  equity.    8kaw  v.  Chamherlin^  512. 

19.  Held,  also,  that  W.;who  subsequently  parted  with  all  his  interest 
in  the  residue  of  said  farm,  was  not  a  necessary  party  to  said  bill,  as  the 
bill  disclosed  one  ground  on  which  the  orator  would  be  entitled  to  relief 
without  addition  of  parties,    lb. 

20.  After  W.  conveyed  to  the  orator  as  aforesaid,  and  while  he  owned 
the  residue  of  said  farm,  he  mortgaged  the  same  to  O.,  who  subsequently 
foreclosed  his  mortgage,  by  petition,  in  the  mode  prescribed  by  statute, 
and  made  the  orator  a  party  defendant  to  the  proceedings.  The  prem- 
ises were  not  redeemed.  HM^  that  the  decree  of  foreclosure  did  not  bar 
the  orator's  right  to  said  spring  and  aqueduct    Ih. 

21.  On  hearing  on  bill,  demurrer  thereto,  and  plea,  the  court  over- 
ruled the  demurrer  and  plea,  and  entered  a  decree  for  the  orator  accord- 
ing to  the  prayer  of  the  bill;  from  which  decree  the  defendant  appealed. 
Held,  that  the  defendant  was  not,  therefore,  strictly  entitled  to  claim  that 
the  chancellor  erred  in  making  a  final,  instead  of  an  interlocutory  de- 
cree,   lb, 

22.  The  orator  set  up  in  his  bill  a  right  as  he  claimed  it,  to  the  use 
of  certain  water  for  his  joiner  and  wheelwright  shop,  and,  to  describe 
the  extent  of  such  claim,  alleged  a  contract,  and  complained  that  the  de- 
fendants had  prohibited  him  any  use  of  the  water,  either  to  the  extent 
claimed,  or  less,  and  prayed,  in  case  his  right  was  not  found  as  broad  as 
his  claim,  that  the  extent  thereof  be  ascertained  and  established.  The 
court  found  that  the  orator  had  a  right  of  the  same  nature  as  the  one  he 
claimed,  though  not  to  the  full  extent  claimed,  yet  broad  enough  to  ren- 
der unjustifiable  the  act  of  the  defendants  complained  of.  Hetd,  not  a 
fktal  variance,  and  that  the  orator  was  entitled  to  a  decree  establishing 
and  defining  such  right     Weston  v.  Gtiaking  et  dL  681. 
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23.  The  orator  having  prevailed  upon  the  main  issue  in  the  case, 
though  not  to  the  Aill  extent  of  his  claim,  yet  to  a  greater  extent  than 
admitted  by  the  defendants,  was  allowed  costs.  WeaUm  v.  Ouahing  et 
oZ.  631. 

COLLATERAL  SECURITY.     See  Chancebt,  4, 13;  Sale,  6. 

CONDITIONAL  SALE.    8ee  Rale,  1,  2,  6,  10 ;  Chancery,  3,  7 ; 
Pabtnebship,  8;  Shbbiff,  2;  Tbustee  Pbocess,  1. 

CONFUSION.    See  Chanceby,  10. 

CONTRACT. 

1.  P.  &  K.  dissolved  partnership,  K.  taking  the  partnership  property 
and  giving  P.  a  note  for  $938,  and  agreeing  to  pay  all  partnership  liabil- 
ities. K.  subsequently  failed,  without  having  paid  partnership  debts  to 
the  amount  of  81,500,  and  informed  P.  that  he  could  not  pay  them,  and 
that  P.  must  pay  them.  Finally,  upon  K.'s  proposal,  P.  agreed  to  pay 
K.  S700,  upon  being  indemnified  by  certain  persons  named,  against  all 
said  partnership  debts,  which  indemnity  was  given,  whereupon  P.  sur- 
rendered said  note,  and  K.  paid  P.  the  balance,  after  deducting  8700,  and 
P.  discharged  the  mortgage  given  to  secure  the  same.  Held,  that  the 
indemnity  was  a  sufficient  consideration  for  the  compromise,  and  that  P. 
was  not  entitled  to  recover  said  8700  on  said  note,  the  transaction  being 
iVee  from  tv&nd  on  the  part  of  X.    Pannenter  v.  Kingsley,  362. 

See  Chancery,  3,  6, 7;  Intoxicating  Liquob,  1,  2;  Soldieb^s  Boun- 
ty, 6, 6,  7;  Subscription,  1;  Towns,  3. 

COSTS.    See  Chanceby,  23. 

COVENANT. 

1.  An  action  of  covenant  for  rent  will  not  lie  against  a  lessee  where 
the  lease  is  a  deed-poll,  signed  by  the  lessor  only,  although  the  lessee 
may  have  accepted  the  lease,  and  occupied  and  held  under  it  during  the 
fhll  term,  without  paying  the  rent  reserved.  Peck,  J.,  dissenting. 
Johnsana  y.  Muzzy,  419.       / 

2.  In  an  action  of  covenant  the  declaration  alleged  that,  on  the  7th 
of  March,  1841,  the  plaintiff,  by  deed  duly  executed,  conveyed  a  certain 
farm  to  the  defendant,  reserving  to  himself  the  fruit  of  the  orchard  for 
ten  years,  and  that  the  defendant,  in  and  by  said  deed,  covenanted  to 
keep  the  orchard  well  fenced,  and  to  preserve  it  ftom  depredation  by  cat- 
tle, &c.    Plea,  non  eat  factum.    The  defendant  accepted  said  deed,  and 
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possessed  and  held  under  it,  but  it  was  signed  and  sealed  by  the  plain- 
tiff only.  Heldy  that  it  was  not,  in  legal  contemplation,  the  deed  of  the 
defendant,  and  that  covenant  would  not  lie.  House  v.  Foster,  Washing- 
ton county,  1852,  cited  by  Royce,  J.    Johnsons  v.  Muzzy,  419. 

See  Assumpsit,  1. 

CRIMINAL  LAW. 

1.  A  complaint  under  the  act  of  Nov.  8, 1865,  (Gen.  Stat  891)  for  the 
protection  of  deer,  alleged  that  the  respondent  "  did  *  *  chase,  drive, 
worry,  and  kill  a  live  animal  called  a  deer."  Held,  not  bad  for  duplicity. 
8tate  V.  Norton,  268. 

2.  The  objection  that  a  memorandum  of  the  names  of  the  witnesses 
in  support  of  the  prosecution,  is  not  subjoined  to  a  grand  juror^s  com- 
plaint, is  in  the  nature  of  a  dilatory  plea,  and  must  be  made  at  the  earli- 
est opportunity,  or  it  will  be  considered  as  waived.    Ih, 

3.  The  complaint  alleged  the  offense  to  have  been  committed  on  a 
certain  day  named,  which  was  within  the  period  during  which  the  statute 
prohibited  the  act.  Held,  sufficient  without  a  distinct  allegation  that  the 
offense  was  committed  within  such  period.    lb. 

4.  It  was  held  unnecessary  in  a  complaint  under  said  act  to  exclude 
by  averment  the  exception  in  the  third  section  of  the  act    Ih, 

5.  Said  act  is  constitutional.    16. 

6.  On  trial  of  an  indictment  for  manslaughter,  the  court  charged  the 
jury  that,  ^^  if  they  were  convinced  beyond  a  reasonable  doubt  that  the 
death  of  the  decedent  was  occasioned  by  the  shot  fired  by  the  respond- 
ent, then  the  prosecution  had  made  out  the  killing  in  the  manner  charged 
in  the  indictment  *  *  *.  That  all  killing  is  presumed  to  be  unlawful; 
and  when  the  fact  of  the  killing  is  established,  it  devolves  on  the  party 
who  committed  the  act  to  excuse  that  killing — to  show  that  it  was  justi- 
fied— in  order  to  escape  thf!  legal  consequences  which  attach  to  the  com- 
mission of  the  act."  Held,  error;  and  that,  exculpatory  evidence  having 
been  given  on  trial,  the  jury  should  have  been  instructed,  in  substance, 
that,  upon  all  the  evidence,  they  must  find  beyond  a  reasonable  ddubt 
that  the  crime  charged  in  the  indictment  was  committed  by  the  respond- 
ent, in  order  to  warrant  his  being  found  guilty.    State  v.  Patterson,  308. 

7.  The  case  of  State  v.  Hooker,  17  Yt  670,  commented  upon  and  ex- 
plained,   lb,  * 
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8.  The  idea  embraced  in  the  expression  that  a  man^i  house  is  his  cos- 
tie,  is,  not  that  it  is  his  property,  and  that,  as  such,  he  has  the  right  to 
defend  and  protect  it  by  other  and  more  extreme  means  than  he  might 
lawfully  use  to  defend  and  protect  his  shop,  his  office,  or  his  barn.  The 
sense  in  which  the  house  has  a  peculiar  immunity,  is,  that  it  is  sacred 
for  the  protection  of  his  person,  and  of  his  family.  An  assault  on  the 
house  can  be  regarded  as  an  assault  on  the  person,  only  in  case  the  pur- 
pose of  such  assault  be  injury  to  the  person  of  the  occupant,  or  mem- 
bers of  his  family,  and  in  order  to  accomplish  this,  the  assailant  attacks 
the  castle,  in  order  to  reach  the  inmate.  In  this  view,  it  is  said  and  set^ 
tied  that,  in  sucli  case,  the  inmate  need  not  flee  from  his  house  in  order 
to  escape  injury  by  the  assailant,  but  he  may  meet  him  at  the  threshold, 
and  prevent  him  from  breaking  in,  by  any  mean§  rendered  necessary  by 
the  exigency — ^and  upon  the  same  ground  and  reason  that  one  may  de- 
fend himself  from  peril  of  life,  or  great  bodily  harm,  by  means  fatal  to 
the  assailant,  if  rendered  necessary  by  the  exigency  of  the  assault 
8taU  V.  Patterson,  808. 

9.  Where  the  defense  can  legitimately  claim  that  there  was  an  assault 
on  the  respondents  house,  with  the  intent,  either  of  taking  his  life,  or 
of  doing  him  great  bodily  harm,  the  respondent  would  be  justified  in 
using  a  deadly  weapon,  if  it  should  be  necessary  in  order  to  [irevent  the 
perpetration  of  such  crime,  or  if,  under  the  circumstances  attending  the 
emergency,  the  respondent  had  reason  to  believe,  and  was  warranted  in 
believing,  and  in  fact  did  believe,  that  it  was  necessary  in  order  to  pre- 
vent the  commission  of  such  crime.    Tb. 

10.  In  case  the  purpose  of  an  assailant  is  to  take  life,  or  inflict  great 
bodily  harm,  and  the  object  of  his  attack  upon  a  house  is  to  get  access  to 
the  occupant  for  such  purpose,  the  same  means  may  lawfully  be  used  to 
prevent  him  from  breaking  in,  as  might  be  used  to  prevent  him  from 
making  the  harmfbl  assault  upon  the  ])(:rson,  in  case  the  parties  were 
met  face  to  face  in  any  other  place.  In  either  case,  the  point  of  justifl- 
cation  is,  that  such  use  of  fatal  means  was  necessary  in  order  to  the 
rightflil,  efiectual  protection  of  the  respondent,  or  his  family,  from  the 
threatened  or  impending  peril.    lb. 

DAMAGES. 

1.  In  an  action  by  the  administrator  of  the  wife,  for  injuries  to  her, 
no  damages  can  be  recovered  for  any  loss  of  the  labor  of  the  intestate, 
that  belonged  to  her  husband.    Earl  &  wife  v.  Tupper,  275. 

2.  In  awarding  exemplary  damages,  the  jury  must  be  governed 
wholly  by  the  malice  or  wantonness  of  the  defendant,  as  shown  by  the 
conduct  they  find  him  liable  for  in  the  action.    The  expenses  of  the 
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plaintiff  for  counsel  fees,  and  other  trouble  in  the  suit  not  taxable  costs, 
are  not  a  proper  element  of  such  damages.    Earl  S  to^e  v.  Tupper^  275. 

3.  An  administrator,  in  an  action  for  injuries  to  Ihs  intestate,  maj,  in 
a  case  otherwise  proper  fo;-  their  allowance,  recover  exemplary  dama- 
ges.   Ih, 

4.  The  imposition  of  a  fine  in  a  criminal  proceeding  for  assault  and 
battery,  will  not  bar  or  mitigate  the  party's  liability  to  exemplary  dama- 
ges in  a  civil  suit  for  the  same  act.    Hoadley  v.  TTateon,  289. 

5.  Such  damages  are  recoverable  with  the  ordinary  damages,  under 
the  common  allegation  tliat  the  act  declared  for  was  done  to  the  damage 
of  the  plaintiff.    Ih. 

6.  The  expenses  of  the  plaintiff  for  counsel  fees,  and  other  trouble  in 
the  suit  not  taxable  costs,  are  not  a  proper  element  of  exemplary  dam- 
ages,   lb.    Earl  A  wife  v.  Tupper,  276. 

See  Assumpsit,  4, 5. 

DEED. 

1.  A  deed  described  one  line  of  the  land  thereby  conveyed  as  run- 
ning ^*  north,  84  degrees  west,  on  said  M.'s  line  and  O.^s  north  line,  45 
rods  and  i6  links,  to  the  bound  begun,'^  which  was  the  line  in  dispute. 
At  the  time  of  the  execution  of  said  deed,  the  land  of  M. — who  was  the 
grantee  in  said  deed — which  was  contiguous  to  the  land  conveyed  there- 
by, and  on  the  line  of  which  the  disputed  line  was  described  as  running, 
extended  northerly  only  to  a  brook  which  intersected  said  last  mentioned 
line.  On  the  opposite  side  of  the  brook,  C.'s  land  was  situated,  extend- 
ing several  rods  further  north-easterly  along  the  brook  than  the  point 
where  ''  said  M.'s  line  "  terminated  at  the  brook,  so  that,  if  the  disputed 
line  should  be  continued  in  the  same  course  across  the  brook  to  the 
place  of  beginning,  said  deed  would  include  a  portion  of  C.'s  land  lying 
south  of  and  adjoining  the  land  of  the  grantor  conveyed  by  said  deed. 
In  order  for  the  line  in  question  to  reach  and  run  on  C.'s  north  line,  it 
would,  at  the  point  where  it  reached  C.'s  land  at  the  brook,  have  to  turn 
nearly  at  a  right  angle,  and  run  liorth-easterly  on  his  line  a  few  rods,  to 
the  corner  of'his  land,  then  turn  at  an  acute  angle,  and  run  on  his  north 
line  in  a  course,  north,  67^  degrees  west.  At  the  time  of  the  execution 
of  said  deed,  C.'s  north  line  was  marked  by  a  log  and  slash  fence  on  the 
land,  and  as  nearly  on  the  line  as  such  fences  usually  are.  Held,  that 
the  monuments  and  abuttals,  and  not  the  course,  controlled  the  construc- 
tion of  said  deed,  and  that  the  land  thereby  conveyed  was  bounded  along 
the  line  in  question  by  the  said  lands  of  M.  and  C.    Bundy  v.  MorffaUj  46. 
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2.  If  one  in  poanesaion  of  land  of  which  he  has  no  title,  or  color  of 
title,  procures  a  deed  thereof  fcom  another  to  his  wife,  the  possession 
held  by  him  thereafter,  and  by  his  wife  after  his  decease,  is  to  be  referred 
to  the  apparent  right  acquired  by  such  deed,  and  the  color  of  title  given 
thereby.    AtisHn  et  aU,  y.  BtUland  B.  B.  Co.  et  als.  215. 

8.  The  defendant,  by  deed  of  warranty,  conveyed  certain  land  to  S. 
by  metes  and  bounds,  and  in  the  premises  of  the  deed,  immediately  fol- 
lowing the  description,  was  this  clause:  '^Conditioned  that  no  building 
or  erection  is  ever  to  be  made  on  said  land,  except  a  dwelling-houie  and 
out-buildings  for  the  same,  or  such  other  buildings  and  erections  as 
would  not  affect  the  rights,  privileges,  and  interests  of  said  Arms,  or  his 
heirs  or  assigns,  to  a  greater  degree  than  a  dwelliug-house  and  out-build- 
ings as  aforesaid  would  affect  his  and  their  rights,  interests,  and  privi- 
leges; the  said  Arms  being  now  the  owner  of  a  house  and  land  westerly 
of,  and  near,  said  premises;  and  conditioned,  also,  that  no  building  is  to 
be  erected  on  said  land,  which  shall  extend  more  than  twenty  feet  south- 
erly of  the  main  body  of  the  dwelling-house  now  owned  and  occupied 
by  the  said  John  Arms.'^  In  all  other  respects,  said  deed  was  in  the 
usual  form  of  a  warranty  deed  without  condition.  Held^  that  said  clause 
did  not  constitute  a  condition  precedent  or  subsequent;  nor  a  covenant 
that  the  grantee  would  abide  by  the  terms  thereof;  but  was  a  part  of  the 
description  of  the  estate,  or  interest,  which  passed  by  the  deed  to  the 
grantee,  and  showed,  with  the  rest  of  the  description,  what  rights  in  the 
land  passed  to  the  grantee,  and  what  were  left  remaining  in  the  grantor; 
and  that,  the  land  passing  to  the  grantee  with  the  use  thereof  thus  re- 
stricted, those  claiming  under  the  grantee  could  not  make  erections 
thereon  in  violation  of  those  restrictions.    FuUer  v.  ArvMy  400.      > 

See  Chancebt,  2. 

DEPOSITION. 

The  authorization  of  an  indifferent  person  to  serve  a  citation  upon  a 
party  to  be  present  at  the  taking  of  a  deposition,  is  a  Judicial  act,  and 
requires  the  exercise  of  Judicial  discretion  in  adjudging  that  the  precept 
would  fail  of  service  for  want  of  a  proper  legal  officer,  and  in  deciding 
upon  the  person  to  serve  it  Therefore,  such  authorization  by  a  magis- 
trate who  was  counsel  for  one  of  the  parties,  would  be  invalid,  and  the 
deposition  taken  under  such  a  citation  would  be  excluded.  St  Johns- 
hury  V.  Goodenough,  44  Vt.  662. 

2.    The  citation  served  upon  a  party  to  be  present  at  the  taking  of  a 
deposition,  should  state  the  name  of  the  magistrate  before  whom  the 
deposition  is  to  be  taken;  and  if  not  so  stated,  the  deposition  will  not  be 
admitted.    lb. 
78 
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3.  Notice  was  given  to  take  the  deposition  of  Mrs.  J.  Y.  Perley.  The 
deposition  was  signed  by  Emily  A.  PeHey,  who  was  the  wife  of  J.  V. 
Perley y  and  the  same  person  named  in  the  notice,  which  the  party  no- 
tified knew.  HMj  that  the  deposition  was  not  thereby  rendered  inad- 
missible.   Kent  y.  Buck,  18. 

4.  The  citation  for  taking  a  deposition  described  the  parties  as, 
^^  Aretus  Stephens  is  plaintiff,  and  Margaret  Joyal,  so  called,  administra- 
trix of  the  estate  of  Joseph  E.  Joyal,  is  defendant."  The  caption  de- 
scribed them  as,  ^'  Aretus  Stephens  as  plaintiff,  and  Margaret  Joyal,  so 
called,  is  administratrix,  is  defendant."  On  the  docket  the  case  was  en- 
titled, '^  Aretus  Stephens  v.  Joseph  E.  Joyal's  Estate."  The  said  Mar- 
garet was  in  fact  the  defendant  in  the  suit.  Hdd^  that  the  depostion  was 
admissible.    Stephens,  ap%  v.  Joyal,  adrn*x,  325. 

DISCHARGE  IN  BANKRUPTCY.    See  Jtjdgment. 

DIVORCE. 

1.  A  petition  for  divorce  was  made  and  dated  June  19,  1871,  and  the 
summons  thereto  attached,  and  the  order  of  notice  by  publication,  were 
signed  by  the  clerk  and  issued  October  18, 1871.  Held,  that  the  petition^ 
was  brought  when  the  summons  and  order  were  signed  and  issued. 
BJain  y.  Blain,  638. 

2.  In  divorce  proceedings,  a  former  adjudication  need  not  be  spe- 
cially pleaded  as  a  bar  or  an  estoppel,  but  may  be  given  in  evidence  at 
the  trial.    lb. 

3.  A  former  adjudication  by  the  courts  of  New  Hampshire,  dismissing 
a  petition  for  divorce  for  want  of  sufficient  proof  of  the  allegations 
thereof,  is  not  a  bar  to  granting  a  divorce  in  this  state  for  acts  of  intol- 
erable severity,  which  were  alleged  and  attempted  to  be  proved  in  the 
proceedings  in  which  such  adjudicatioQ  was  had,  but  which  occurred  in 
New  York,  while  the  parties  were  domiciled  there,  when  it  is  not  made 
to  appear  that  the  courts  of  New  Hampshire  had  jurisdiction  of  causes 
happening  while  the  parties  were  residing  in  another  state,  and  without 
its  jurisdiction,    lb. 

See  Stowell  v.  Stowell,  552. 

EJECTMENT. 

1.  A  railroad  company,  owning  one  undivided  moiety  of  land  in  fee, 
and  the  life  estate  of  A.  in  the  other  moiety  thereof,  being  in  the  exclu- 
sive possession,  duly  located  their  railroad  thereon,  and  appropriated  the 
whole  thereof  for  the  ordinary,  necessary,  and  legitimate  purposes  of  the 
road,  and  continued  to  thus  use  and  possess  the  same  after  the  termina- 
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tion  of  said  life  estate,  to  the  exclusion  of  the  remainder-men,  and  with- 
out the  appraisal,  or  payment,  of  land  damages  under  the  statute,  or  oth- 
erwise, to  the  remainder-men.  Held,  that  on  account  of  the  peculiar 
and  extraordinary  character  of  the  subject-matter  of  the  case,  the  re- 
mainder-men could  not  maintain  ejectment  against  said  company,  to  re- 
cover joint  possession  of  said  premises.  Austin  et  als,  v.  Rutland  JS.  B. 
Go,  etaU.  215. 

2.  Sec.  26,  ch.  28,  Gen.  Stat,  affords  a  remedy  in  cases  where  a  rail- 
road company  has  taken  possession  of  land  for  the  construction  of  their 
road,  without  paying  the  land  damages,  or  ha\ing  them  appraieed,  and 
supersedes  the  common  remedy  by  ejectment,  which  is  available  in  or- 
dinary cases  between  tenants  in  common.    lb.* 

3.  Owners  of  land  bordering  on  the  waters  of  Lake  Champlain,  have 
no  title  to  the  soil  beyond  low-wrfler  mark,  nor  right  appurtenant,  but 
t>nly  a  statutory  right,  to  build  wharves  and  store-houses  into  the  lake, 
in  front  of  their  land.  Therefore,  if  land  bo  made  by  a  stranger  by  fill- 
ing in  earth  in  front  of  their  land,  from  low- water  mark  into  the  lake, 
and  wharves  and  docks  be  built  thereon,  they  cannot  maintain  ejectment 

therefor.    i&. 
«. 

ESTOPPEL.    See  Subscription,  2. 
EVIDENCE. 

1.  The  admissions  of  a  party  are  admissible  against  him.  Kent  v. 
Buck,  18. 

2.  A  woman  who  has  had  experience  as  nurse  in  childbirth,  and,  as 
such,  been  in  attendance  at  premature  births,  may  testify  as  an  expert 
to  her  opinion  as  to  whether  the  birth  of  a  child  was  prematxire.  Ifo- 
sons  V.  Fuller,  29. 

B.  A  witness  testified  that  her  husband  died  at  a  certain  time,  but 
that  she  was  not  with  him  when  he  died,  nor  present  at  his  burial,  and 
had  no  personal  knowledge  of  his  death,  and  only  knew  it  from  what 
his  folks  had  told  her  and  written  her.  Held,  that  the  testimony  was 
competent  proof  of  the  fact  of  death.    76. 

4.  The  rule  as  to  the  admissibility  of  parol  evidence  to  vary  written 
agreements,  does  not  touch  the  validity  of.  the  agreement  sought  to  be 
proved,  but  only  the  kind  of  evidence  by  which  the  party  may  be  com- 
pelled to  prove  it;  and  if  the  agreement  is  admitted  on  trial,  or  by  the 
pleadings,  or  is  proved  without  objection,  by  parol  evidence,  it  is  a  w«i- 
Ter  of  the  rule,  and  becomes  the  agreement,  as  fully  openutive  as  if  it 
had  been  proved  by  a  writing.    DctiHs  v.  Goodrich,  56. 
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5.  In  an  action  in  the  name  of  husband  and  wife  to  recover  for  per- 
sonal injuries  to  the  wife,  the  defendant  introduced  testimony  to  prove 
that  the  husband,  soon  nft^r  the  injury,  in  the  presence  of  his  wife,  told 
the  witness  tliat  the  inflrniity  of  his  wife  was  caused  by  overwork  in 
gathering  and  boiling  sap.  //eZd,  that  it  was  competent  for  the  plaintiff 
to  show  by  the  same  witness,  and  as  part  of  the  same  conversation,  that 
tlie  wife  then  denied  her  husband's  statement,  and  declared  thai  she  had 
not  gathered  and  boiled  sap.    Lindaey  db  wife  v.  DanvtUe,  72. 

6.  When  it  is  important  to  show  the  bodily  condition  of  a  person  at  a 
certain  time,  what  such  person  says  to  an  examining  physician  at  such 
time,  about  the  then  nature,  symptoms,  and  effects  of  the  malady  then 
upon  them,  is  proper  evidence.    Earl  A  wife  v.  2\fpper,  275. 

7.  When  the  condition  and  health  of  a  woman  during  some  period 
oC  her  pregnancy,  are  material  to  be  shown,  the  fact  that  the  child  had 
spasms,  or  convulsions,  at  birth,  may  be  weighed  with  other  circum* 
stances  in  the  case  bearing  upon  the  condition  of  the  mother  after  the 
time  her  condition  became  important,  for  the  purpose  of  determining 
what  her  condition,  while  it  was  important,  in  fact  was.    lb. 

8.  The  professional  opinion  of  a  medical  expert,  based  upon  hypo- 
thetical facts,  may  be  received  in  evidence  before  proof  of  any,  or  only 
a  part,  of  the  facts  supposed,  if  the  court  is  satisfied  that  the  party,  in 
good  faith,  intends  to  offer  proof  of  such  &cts.    26. 

0.  When  on  cross-examination  the  reliableness  of  a  witness's  testi- 
mony is  forced  to  depend  mainly  on  what  appears  upon  books  of  entry 
kept  by  the  witness  in  relation  to  a  certain  business  transacted  by  him, 
and  out  of  which  the  matter  in  controversy  arose,  and  as  to  bis  mode  of 
doing  which  he  had  testified  in  chief  without  objection,  it  is  legitimate 
for  the  other  party  to  show  fully  the  manner  in  which  such  business  was 
transacted,  and  how  such  books  were  kept,  as  corroborative  of  the  tes- 
timony of  the  witness;  and  such  books  are  evidence  for  the  same  pur> 
pose.    MiBsisqwA  Batik  v.  EvartSy  293. 

10.  It  is  not  necessary  in  order  to  make  dying  declarations  admissible 
in  evidence,  that  the  declarant  should  state  everything  constituting  the 
res  gesUB  of  the  subject  of  his  statement;  but  only  that  his  statement 
of  any  given  fact  should  be  a  full  expression  of  all  that  he  intended  to 
say  as  concerning  his  meaning  as  to  such  fact    State  v.  Patterson^  306. 

11.  The  &ct  that  a  witness  by  whom  dying  declarations  are  sought  to 
be  proved,  reduced  the  declarations  to  writing  at  the  time  they  were 
made,  but  has  lost  the  memorandum,  does  not  bear  upon  the  question 
of  their  admissibility,  but  only  upon  the  reliability  of  the  recollection 
of  the  witness.    Ih. 
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12.  Upon  the  question  of  whether  the  witnesses  father  was  living  in 
October,  1855,  the  witness  testified  that  he  supposed  he  died  in  1854.  On 
cross-examination  the  witness  denied  having  said  that  he  received  a  let- 
ter in  1861,  stating  that  his  father  was  dead,  but  that  he  knew  better,  as 
the  letter  was  in  his  father's  handwriting,— and  also  denied  telling  his 
sister-in-law  in  1801,  that  his  father  had  gone  back  to  live  with  his  mo- 
ther again;  and  it  was  hM  error  for  the  county  court  to  exclude  testi- 
mony offered  by  the  other  side,  to  prove  that  the  witness  had  made  the 
statements  which  he  denied.    Stephens,  ap%  v.  /oyal,  adm'x,,  325. 

13.  It  is  not  competent  to  show  by  extrinsic  evidence  when  a  record 
was  made.    WinhaXl  v.  Landgrwt,  376. 

14.  In  case  for  injury  to  the  plaintiff^s  horse,  occasioned  by  the  de- 
fendant's overloading  and  overtasking  it  in  drawing  a  load  of  ashes  with 
it  and  another  horse,  from  G.  to  B.,  it  was  held^  that  the  plaintiff  could 
not  ask  witnesses  who  had  previously  drawn  ashes  over  the  same  route, 
and  who  drew  ashes  in  company  with  the  defendant  on  the  day  of  the 
alleged  injury,  and  had  testified  as  to  the  condition  of  the  road  that  day, 
and  as  to  the  weight  of  the  defendant's  load,  and  that  they  were  ac- 
quainted with  the  horses  the  defendant  had,  and  knew  about  his  wagon, 
— ^whether,  in  their  opinion,  the  defendant's  horses  were  unreasonably 
loaded,  and  what  would  have  been  a  reasonable  load,  under  the  circum- 
stances.   Oakes  v.  TTeston,  430. 

15.  An  officer's  return  in  pauper  proceedings,  is,  at  least,  prima  fade 
evidence,  as  between  the  parties,  of  the  truth  of  the  service  therein  sta- 
ted.    Windham  v.  Cheeter,  459. 

16.  When  the  facts  are  of  such  a  character  as  to  be  incapable  of  being 
presented  with  their  proper  force  to  any  one  but  the  observer  himself, 
80  as  to  enable  the  triers  to  draw  a  correct  or  intelligent  conclusion  from 
them  without  the.  aid  of  the  judgment  or  opinion  of  the  witness  who  had 
the  benefit  of  personal  observation,  the  witness  is  allowed,  to  a  certain 
extent,  to  add  his  conclusion,  judgment,  or  opinion.  Bates  v.  Sharon, 
474. 

17.  The  vendor  of  a  cow  exchanged  a  pair  of  horses  for  a  mare  and 
the  cow,  which  he  sold  to  the  defendant,  and  took  his  note  therefor.  In 
a  suit  upon  said  note,  the  defendant,  for  the  purpose  of  showing  fraud 
by  the  vendor  in  the  sale  of  said  cow  to  the  defendant,  and  as  tending  to 
show  his  knowledge  of  her  worthless  condition,  claimed  on  trial  that  the 
vendor  gave  little  or  nothing  for  said  cow;  and,  as  bearing  upon  that 
question,  introduced  evidence,  against  the  plaintiff's  objection,  to  show 
that  said  pair  of  horses  was  of  small  value.  Held,  that  sueh  evidence 
was  too  indefinite  to  warrant  an  inference  that  the  vendor  knew  the  con- 
dition of  said  cow.    BryanU  v.  Pember,  487. 
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18.  In  trover  for  a  yoke  of  oxen,  the  plaintiif  claimed  title  as  condi- 
tional vendor  thereof  to  one  H.,  who  sold  them  to  the  defendant  The 
defendant  claimed  that  said  sale  to  H.  \^a8  absolute.  After  his  sale  to 
the  defendant,  H.  failed,  owing  the  plaintiff  a  small  sum  besides  the  debt 
for  said  oxen.  Many  of  the  creditors  of  H.  brought  suit  and  attached 
his  property,  which  the  plaintiff  knew,  but  he  did  not  commence  suit 
Hdd,  that,  as  tending  to  show  the  plaintiff  then  supposed  he  had  a  lien 
on  said  oxen  for  the  payment  of  the  price  at  which  he  sold  them  to  H., 
and  that  his  conduct  then  was  consistent  with  his  claim  on  trial,  it  was 
competent  for  him  to  testify  that  he  forbore  to  sue,  because  he  had  such 
lien,  and  had  rather  run  the  risk  of  losing  his  other  claim  than  to  be  at 
the  trouble  and  expense  of  a  suit.    Pollard  v.  Bates^  606. 

19.  The  defendant  introduced  a  composition  deed,  which  never  be* 
came  operative,  signed  by  the  plaintiff,  and  other  creditors  of  said  H., 
after  the  sale  of  said  oxen  to  the  defendant  as  aforesaid,  and  claimed  that 
it  tended  to  show  that  the  plaintiff  had  no  lien  on  said  oxen,  else  he 
would  not  have  signed  it.  Held^  that,  to  rebut  such  inference,  the  plain- 
tiff might  show  that  at  the  time  he. signed  said  deed,  he  said  he  had  a 
claim  on  said  oxen  for  $225 — the  price  he  sold  them  at — that  he  looked 
to  the  defendant  for  the  oxen — and  that  it  was  understood  that  said  deed 
did  not  include  his  claim  for  them.    lb. 

20.  A  copy  of  the  record  of  a  judgment  of  the  supreme  judicial 
court  of  New  Hampshire,  in  and  for  the  county  of  G.,  was  attested  by 
the  clerk  of  said  court,  with  the  seal  .thereof  annexed,  as  '*  a  true  copy 
of  record  upon  a  petition  for  divorce,  B.  against  B.,"  and  certified  by  the 
chief  justice,  that  the  person  by  whom  said  copy  was  attested,  was  clerk 
of  said  court,  and  had  the  keeping  of  the  files,  records,  and  proceedings 
thereof,  and  was  by  law  the  proper  person  to  make  out  and  certify  copies 
thereof,  and  that  full  faith  and  credit  were,  and  of  right  ought  to  be^ 
given  to  all  his  official  acts  and  attestations  done  as  aforesaid,  and  that 
his  attestation  of  said  copy  was  in  due  form.  Held^  that  said  record  was 
properly  authenticated.    Blain  v.  Blain,  538. 

EXCEPTIONS.    See  Practice,  12, 15, 17. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  administrator  of  the  wife  can  maintain  any  proper  action  at 
law  against  the  husband  for  the  enforcement  of  her  rights  of  property, 
JSo&erto,  odm'r,  v.  Lundy  82. 

See  Damages,  1, 3. 
EXPERTS.    See  Efidencb,  8, 8. 
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FRAUDS,  STATUTE  OP. 

1.  The  mere  delivery  of  goods  to  the  vendor,  is  not  sufEicient  to  take 
a  case  out  of  the  statute  of  frauds  ;  he  must  accept  and  receive  them. 
Qihha  V.  Benjamin^  124. 

FRAUDULENT  CONVEYANCE. 

1.  If  a  husband,  to  avoid  being  compelled  by  the  town  to  contribute 
to  the  support  of  his  pauper  mother,  conveys  land  to  his  wife  without 
consideration,  such  conveyance  is  good  between  the  parties;  for  the  law 
will  not  permit  a  party  to  allege  his  own  fraud,  to  avoid  his  contracts,  or 
the  legal  consequences  of  his  own  act    BoberU,  adm\  v.  Lunds  82. 

HIGHWAYS  AND  BRIDGES. 

1.  The  citation  attached  to  a  road  petition,  brought  to  the  supreme 
court  under  §64,  ch.  24,  Gen.  Stat.,  must  be  to  the  defendai\t  town;  and 
if  only  to  the  selectmen  of  such  town,  naming  them,  although  properly 
served  on  them,  the  petition  will,  on  motion,  be  dismissed.  Drovm  et 
ah,  V.  Barton  et  dU.  33. 

2.  Towns  are  bound  to  construct  highways  reasonably  sufficient  with 
reference  to  such  accidents  as  should  be  expected  occasionally  to  occur. 
Lindsey  &  wife  v.  Danville^  72. 

3.  A  highway  was  rendered  impassable  by  a  freshet  One  of  the 
selectmen,  pursuant  to  a  previous  understanding  among  the  selectmen 
that  each  should  take  charge  of  the  matters  pertaining  to  the  duties  of 
the  office  in  their  respective  parts  of  the  town,  and  that  what  each  did 
should  be  concurred  in  by  the  others,  placed  a  barrier  across  the  high- 
way for  the  purpose  of  preventing  travelers  from  passing  over  it  while 
thus  out  of  repair,  and  of  turning  the  travel,  for  tlie  time  being,  and 
until  the  highway  was  repaired,  around  the  founderous  portion  of  the 
highway,  over  a  hill  road,  which  was  a  private  way,  not  adopted  by  the 
town.  Held,  that  this  constituted  a  temporary  adoption  of  the  private 
way  as  a  substitute  for  the  highway  while  not  in  condition  for  use,  and 
that  the  town  thereby  became  liable  for  damage  occasioned  by  reason 
of  the  insufficiency  and  want  of  repair  of  said  private  way.  Dickinson 
V.  BockingJianiy  99. 

4.  Heldy  also,  that  when  said  private  way  thus  became  a  substitute 
for  the  highway,  it  became  such  for  all  travelers,  as  well  those  who  had 
occasion  to  use  it  in  going  to  and  from  houses  situate  tliereon,  as  those 
who  used  it  to  pass  around  the  founderous  portion  of  the  highway. 
Wbselbs  and  Botcjb,  J.  J.,  dissenting.    lb. 
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5.  U  a'^married  woman  receive  an  injnrj.^by  reason  of  the  insuffi- 
ciency of  a  highway,-  it  is  sufficient  if  the  notice  to  the  town  be  signed 
by  her  alone,  and  not  signed  by  her  husband.  Church  A  w^€  y.  WtBtr 
mvMter,  380. 

6.  Under  §05,  ch.  24,  of  the  Gen.  Stat  (which  provides  that  ^Srhen 
any  town  shall  deem  itself  oppressed  by  being  required  to  build,  make, 
or  put  in  repair,  any  bridge  or  road,  located  or  laid  out  by  the  county  or 
supreme  court,  in  or  through  such  town,  which  is  evidently  for  the 
accommodation  of  other  travel  than  that  of  the  inhabitants  of  such 
town,  the  selectmen  of  such  town  may  make  application  to  the  county 
or  supreme  court,  for  remedy"),  the  county  court  has  jurisdiction  to 
appoint  commissioners,  and  compel  towns  benefited  by  a  road  already 
laid  out  and  built,  to  contribute  to  the  expense  of  maintaining  and 
keeping  the  same  in  repair.    JamoMia  v.  WardBhoro  ds  Toumshend,  416. 

7.  The  questions,  whether  a  town  in  the  vicinity  of  the  town  in 
which  a  road  is  laid,  will  bo  specially  benefited  by  such  road,  and 
whether  the  part  of  the  expense  of  building  the  roail,  which  is  appor- 
tioned to  such  town,  is  Just  and  reasonable,  are  matters  of  fact,  exclu- 
sively within  the  juriBdiction  of  the  commissioners  and  the  county 
court.    Londonderry  v.  Pera,  424. 

8.  After  a  road  has  been  built,  so  that  the  amount  of  the  part  of  the 
expense  of  building  apportioned  to  a  town  can  be  ascertained,  the 
coiinty  court  may  order  the  town  to  pay  the  specific  sum,  and  issue 
execution  therefor.    Ih. 

9.  A  highway  surveyor  is  bound  at  all  times  to  keep  the  highways  in 
his  district  in  good  and  sufficient  repair,  irrespective  of  the  amount  of 
the  highway-tax  committed  to  him,  aud  without  the  direction  and 
authority  of  the  selectmen;  and  for  all  necessary  expenditures  made  by 
him  for  that  purpose,  beyond  the  amount  of  his  tax-bill,  and  out  of 
means  not  ftirnished  by  the  town,  the  town  is  liable.  StoehoeU  y. 
DiimmersUmy  443. 

10.  The  act  of  1864,  fixing  the  wages  of  a  man  at  fifteen  cents  an 
hour,  and  the  price  for  teams,  carriages,  and  tools,  employed  in 
repairing  a  highway,  at  such  price  as  the  town  or  selectmen  shall 
establish,  applies  only  to  such  persons  as  fhrnish  work  on  the  highway, 
or  teams,  carriages,  and  tools,  in  payment  of  a  tax  assessed  against 
them.    lb. 

11.  If  a  town  is  excusable  for  delaying  the  repairs  of  a  defective 
highway,  because  impracticable  to  repair  until  the  firost  is  out  of  the 
ground,  it  is  the  duty  of  the  town,  in  the  meantime,  especially  when 
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practicable,  to  proyide  a  side-way  around  the  defective  place,  with 
proper  barriers  and  guides  to  indicate  to  travelers  that  the  side-way  is 
temporarily  substituted  for  the  highway.    Bates  v.  Bhanm^  474. 

12.  But  whether  it  can  be  assumed  as  matter  of  law,  or  not,  that 
such  duty  rests  upon  a  town,  it'  would  be  error  for  the  county  court  to 
assume  as  matter  of  law  that  it. does  not,  and  the  reAisal  of  a  request  to 
charge,  requiring  such  assumption,  is  not  error.    lb. 

13.  When  the  selectmen  of  a  town,  on  application  for  that  purpose, 
reAise  to  lay  out  a  highway  therein,  any  three  or  more  freeholders  of 
the  town  or  vicinity,  although  not  the  same  persons  who  signed  the 
petition  to  the  selectmen,  may  make  application  to  the  county  court  for 
that  purpose,  under  §44,  ch.  24,  of  the  Gen.  Stat.  Jtfoor«  et  ob.  v. 
C%€««er,  603. 

14.  Such  application,  when  brought  within  a  reasonable  time,  is  in 
season,  although  not  brought  to  the  next  term  of  the  court,  and  more 
than  twelve  days  intervene  between  the  refusal  of  the  selectmen  and 
the  next  term.    lb, 

15.  Petitioning  for  a  highway  to  be  laid  to  the  line  of  a  town,  there 
to  connect  with  a  proposed  highway  to  be  laid  through  an  adjoining 
town,  thence  into  an  adjoining  county,  is  not  petitioning  for  a  highway 
to  be  laid  out  of  the  former  town.    lb, 

HOMESTEAD. 

1.  Under  the  statutes  of  this  state,  the  homestead  of  a  debtor  is  ex- 
empt from  attachment  upon  debts  contracted  after  the  filing  of  the  deed 
thereof  in  the  town  clerk's  office,  and  before  the  occupation  of  the  prem- 
ises by  the  debtor  as  a  homestead,  when  he  is  in  such  occupancy  at  the 
time  of  the  attachment    Lamb  v.  Mason^  500. 

2.  The  case  of  Wtst  Biver  Bank  v.  Oale,  42  Y t.  27,  cited  and  approved 
lb, 

HUSBAND  AND  WIFE. 

So  long  as  any  act  remains  to  be  done  to  bring  the  avails  of  the  wife's 
choses  in  action  to  the  beneficial  use  of  the  husband,  her  right  of  survi- 
vorship remains.    Roberts,  adm'r,  v.  Lundj  82. 

INFANCY. 

1.  The  plaintiff's  son  of  eleven  years,  purchased  of  the  defendant,  a 
shop-keeper,  cigar-holders  and  fitncy  pipes  in  cases,  and  paid  therefor 
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S4.76  in  money.  The  next  day  the  plaintiff's  wife,  and  child's  mother^ 
went  with  the  boy  to  the  defendant's  shop,  and  tendered  back  said  arti- 
cles, and  demanded  the  money  paid  therefor,  which  the  defendant  re- 
fused to  pay  back.  The  plaintiff  thereupon  brought  this  suit  to  recover 
the  money;  and  it  was  held,  that  he  could  recover.  8equin  v.  Peterson, 
266. 

2.  Held^  also,  that  said  demand  by  the  plaintiff's  wife,  if  one  was  nec- 
essary, was  sufficient.    Ih, 

INTOXICATING  LIQUOR. 

1.  The  agent  of  the  plaintiffs,  who  were  wholesale  liquor-dealers  in 
New  York,  was  authorized  to  take  orders  for  liquors,  and  to  agree  on  the 
price  and  time  of  payment;  but  the  plaintiffs,  by  an  understanding  with 
said  agent,  had  a  right  to  reject  his  orders  if  they  chose.  The  defendant, 
a  tavern-keeper  in  Whitingham,  in  this  state,  having  no  knowledge  of 
such  understanding,  contracted  with  said  agent,  at  Whitingham,  for  a 
bill  of  liquors  to  be  sent  him  by  the  plaintiffs;  and  said  agent  accordingly 
ordered  the  liquors  from  Brattleboro,  by  letter,  and  they  were  sent  to  the 
defendant,  and  retailed  by  him  at  his  bar.  Held,  thai  said  contract  of 
sale  was  made  in  this  state,  and  void.  Erwin  A  McKelsey  v.  Stafford, 
390. 

2.  The  defendant  himself  subsequently  ordered  a  bill  of  liquors,  by 
letter  sent  directly  to  the  plaintiffs  in  New  York,  which  were  sent,  and 
retailed  by  him  as  aforesaid.  Held,  that  the  sale  thereof  was  made  in 
New  York,  and  valid.    26. 

3.  The  plaintiffs  charged  said  liquors  to  the  defendant  as  ihey  were 
sold,  and  the  defendant  made  payments  therefor  while  the  account  was 
running,  and  the  money  paid  was  credited  to  him.  The  plaintiffs  pre- 
sented the  whole  accouut,  debt  and  credit,  before  the  auditor  for  adjust- 
ment, and  the  defendant  treated  the  whole  account  thus  presented  as 
proper  to  be  settled  in  this  action.  Held,  that  therefore  no  question  arose 
as  to  whether  the  defendant  could  recover  back  any  of  the  money  thus 
paid;  but  that  the  charges  were  to  be  determined  according  to  their  va- 
lidity to  go  into  the  accounting,  and  to  affect  the  general  result  accord- 
ingly, and  that  the  credits  were  to  be  treated  as  payments  upon  the  run- 
ning account,  and  not  as  payments  upon  any  particular  item,  or  bill,  of 
the  account,  and  were  to  be  computed  in  favor  of  the  defendant  in  arriv- 
ing at  the  ultimate  result.    Ih, 

JUDGMENT. 

1.  The  recovery  of  a  Judgment  upon  a  contract  induced  by  fraud,  is 
a  waiver  of  the  fraud,  and  the  judgment  is  not  a  debt  ereated  by  fraud, 
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within  the  meaDlng  of  the  bankrupt  act;  and  the  plea  of  a  discharge  in 
bankruptcy,  is  a  good  defence  to  an  action  of  debt  founded  upon  such 
judgment.    Palmer^  exV,  v.  PreaUm^  164. 

JURISDICTION. 

1.  In  actions  of  trespass  on  the  freehold,  the  ad  damnum  in  the  writ 
is  the  '^  sum  in  demand,''  within  the  meaning  of  the  statute  conferring 
jurisdiction  of  such  actions  upon  justices  of  the  peace,  and  determines 
the  jurisdiction.    Montgomery  v.  Edtoards,  76. 

2.  A  justice  of  the  peace  has  jurisdiction  of  the  offense  created  by 
the  act  of  November  8, 1865,  (Gen.  Stat  891),  for  the  protection  of  deer, 
StuU  V.  JVbrton,  258.    • 

LAKE  CHAMPLAIN.    See  Ejectment,  3. 

LANDLORD  AND  TENANT. 

1.  Notice  to  quit  is  never  necessary,  unless  the  relation  of  landlord 
and  tenant  exists.    GhamherUn  v.  Donahue^  50.     t 

2.  If  one  in  possession  repudiates  the  relation  of  tenant  to  his  land- 
lord, demand  of  possession,  or  notice  to  quit,  is  not  necessary,    lb. 

3.  An  agreement  by  the  tenant  to  pay  rent,  is  an  essential  element 
of  a  tenancy  from  year  to  year.    16. 

4.  A  tenancy  at  will  may  always  be  determined  by  any  act  or  declar- 
ation inconsistent  with  the  continued  voluntary  relation  of  landlord  and 
tenant.    lb, 

5.  Whether  one  be  in  possession  of  land  under  an  implied  license,  or 
as  tenant  at  sufferance,  or  at  will,  the  commencement  of  an  action  of  eject- 
ment against  him  by  the  owner,  determines  his  relation,  and  his  posses- 
sion thereafter  becomes  wrongful.    lb. 

MANDAMUS. 

1.  The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  discre- 
tion of  the  court,  and  ought  not  to  be  issued  in  cases  of  doubtful  right 
Free  Press  AssoiskUikm  v.  Nichols  et  oL  7. 

MORTGAGE. 

1.  The  petitioner  took  a  mortgage  of  the  equity  of  redeeming  three 
prior  mortgages.  The  defendants,  F.  and  M.,  purchased  the  mortgagor's 
equity  of  redemption,  and  paid  therefor  the  first  two  mortgages,  and  a 
portion  of  the  third^  a94  l^ej^upon  went  into  possession  of  &e  premises, 
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and  they,  and  their  assigns,  of  whom  were  the  other  defendants,  ever 
after  occupied  the  same,  and  took  the  rents  and  profits  to  themselves. 
iETeld,  that  the  defendants  were  entitled  to  the  rents  and  profits,  without 
accounting  to  any  one,  the  same  as  the  mortgagor  would  have  heen  enti- 
tled had  the  possession  of  the  premises  remained  in  him.  TFoZiber  v. 
King  et  dU,  525. 

2.  HM,  also,  that  the  defendants,  by  subrogation,  acquired  all  the 
rights  which  the  respective  mortgagees  had  by  virtue  of  their  mortgages, 
to  the  extent  to  which  they  paid  off  said  mortgages,  and  that  said  mort- 
gages, to  that  extent,  constituted  a  part  of  the  defendants'  title  to  the 
premises,  and  that  the  petitioner  was  always  bound  to  respect  said  mort^ 
gages  to  that  extent    Ih. 

3.  Held,  also,  that  the  defendants  were  entitled  to  interest  on  said  mort- 
gages, to  be  computed  according  to  the  terms  thereof,  except  as  to  those 
which  had  been  merged  in  a  decree,  which  would  bear  simple  interest 
only.    16. 

NEW  TRIALS. 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  such  evidence  is  not  decisive  in  character,  nor  when,  by 
due  diligence,  the  party  could  have  produced  the  evidence  at  the  former 
trial.    Lindaey  A  wife  v.  2>anvi22e,  72. 

OFFICEJRS. 

1.  The  defendant,  a  constable,  having  an  execution  in  fovor  of  S. 
against  the  plaintiff  in  his  hands  for  collection,  after  demanding,  but  be- 
fore receiving,  payment  of  the  same,  advanced  the  amount  thereof  to  S., 
at  his  request,  and  retained  the  execution  in  his  hands  ;  and  the  money 
when  paid  thereon,  was  to,  and  did,  belong  to  the  defendant.  Subse- 
quently, the  plaintiff,  knowing  the  foregoing  facts,  paid  the  amount  of 
said  execution  to  the  defendant,  with  the  fees  for  the  collection  thereof, 
without  objection.  JBeld,  that  the  plaintiff  could  not  recover  back  the 
fees  so  paid.    Strafford  v.  BlaiadeU^  549. 

See  Sheriff,  1, 2;  Trespass,  1. 

OFFICER'S  RETURN.     Su  Chancery,  17;  EvmxMCX,  16;  Pau- 
per, 3. 

OFFSET. 

1.  The  defendant  delivered  his  stage  horses  to  the  plaintiff,  to  be  kept 
at  an  agreed  price.  There  was  no  promise  on  the  part  of  the  plaintiff, 
express  or  implied,  to  re-deliver  said  horses  to  the  defendant  on  demand, 
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other  than  what  might  be  implied  from  his  agreement  to  keep  them  as 
aforesaid;  but  th^  defendant  had  a  right  to  take  them  at  any  and  all 
times,  to  use  in  his  business,  and  had  always  done  so  until  the  plaintiflT 
refused  to  permit  him  to  do  so,  and  detained  them  fh>m  him.  Held,  that 
such  refusal  and  detention  was  a  tort,  and  a  conversion  of  the  horses, 
and  not  the  proper  subject  of  a  plea  in  ofl&et    Hudson  v.  JVute,  66. 

PARTNERSHIP. 

1.  When  negotiable  paper  is  rightly  taken  payable  to  a  partnership, 
any  member  of  the  partnership  has  authority  to  bind  the  firm  by 
indorsing  it  in  the  firm  name  to  a  bona  fide  purchaser  for  value,  in  due 
course  of  business,  even  though,  as  between  the  partners,  such  paper 
was  the  sole  properly  of  the  partner  indorsing  it,  and  the  partners  had 
agreed  that  no  member  should  indorse  paper  to  make  the  others  liable. 
Barren  v.  Buaaell  A  Flint,  43. 

2.  If  one  suffers  another  to  hold  him  out  as  a  partner,  or  to  use  his 
name  in  business  as  such,  he  is  liable  as  a  partner  on  a  contract  thus 
made,  although  in  fact  he  has  no  interest  in  the  business  of  such 
partnership.    Smith  v.  Hill  et  ale,  90. 

3.  H.  and  Harrington  were  never  partners,  and  no  such  firm  as  H.  & 
Co.  ever  existed;  but  Harrington  gave  the  plaintiff  a  note  for  some 
staging  property  purchased  by  him,  signed,  "H.  &  Co.,  by  Harrington," 
without  the  knowledge  of  H.  Two  or  three  years  before  said  note  was 
given,  H.  was  informed  that  Harrington  was  using  the  name  of  H.  & 
Co.  in  his  staging  business;  and  he  afterwards  saw  Harrington  and  told 
him  he  must  not  use  that  name  to  injure  him,  and  he  said  he  would  not 
The  plaintiff  did  not  know  of  such  previous  use  of  that  name  at  the 
time  said  note  was  given,  and  it  did  not  appear  whether  Harrington 
made  any  representations  to  him  at  that  time.  Held,  that  H.  was  liable 
on  said  note.    lb. 

4.  Held,  also,  that,  inasmuch  as  the  signature  to  said  note  disclosed 
the  name  of  H.,  it  made  no  difference  that  the  plaintiff  did  not  know  of 
the  previous  use  of  H.'s  name  as  aforesaid,  at  the  time  said  note  was 
executed,  for  the  legal  intendment  is,  that  the  payee  takes  a  note  upon 
the  &ith  of  the  persons  whose  names  appear  upon  it  as  makers.    lb. 

5.  The  plaintiff  owned  a  tin-shop,  and  carried  on  the  business  in  his 
own  name.  D.  was  a  practical  plumber  of  large  experience.  They 
made  an  agreement,  whereby  the  plaintiff  was  to  be  allowed  out  of  the 
profits  of  the  business,  ten  per  cent  on  his  stock  invested,  and  the 
remainder  of  the  profits  were  to  be  divided  equally  between  them. 
They  went  on  under  that  agreement,  each  devoting  his  whole  time  and 
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attention  to  the  business,  which  was  carried  on  in  the  plaintift's  name  as 
before,  and  D.^s  share  of  the  profits  remained  in  the  concern.  Held^  a 
partnership.     I)^ler  v.  Scott^  261.  ♦ 

6.  A  partner  has  the  right  to  pay  his  individual  debt  with  the  prop- 
erty of  the  firm,  if  no  fraud  upon  the  other  partners  is  intended.    lb, 

7.  But,  ordinarily,  either  partner  should  have  the  right  to  interfere, 
to  prevent  the  diversion  of  the  partnership  property  from  the  legitimate 
business  of  the  partnership;  but  as  to  third  persons,  the  intention  to 
thus  interfere  should  be  clear  beyond  reasonable  doubt.    lb, 

8.  The  plaintiff,  one  of  the  partnership  of  B.  &  K.,  sold  his  interest 
in  the  business  and  property  of  the  firm,'  inchiding  debts  due  them,  to 
the  defendants,  upon  condition  that  the  property  sold  should  remain  the 
property  of  the  plaintiff  until  paid  for,  and  until  the  liabilities  of  said 
firm,  which  the  defendants  assumed,  should  be  paid.  B.  retained  his 
interest  in  the  business,  and  kept  along  in  it  wiih  the  defendants. '  The 
defendants,  with  the  consent  and  concurrence  of  B.,  and  in  the  usual 
course  of  business,  not  having  fully  paid  the  plaintiff  for  said  property, 
nor  any  of  said  liabilities,  sold  a  portion  of  said  property,  without,  at 
the  time,  intending  to  appropriate  the  avails  thereof  contrary  to  their 
agreement  with  the  plaintiff;  but  they  subsequently  did  appropriate 
said  avails  to  their  own  private  use,  and  abandoned  said  business.  Held,  . 
that  the  plaintiff  could  not  maintain  trover  against  the  defendants  for 
the  property  thus  sold  by  them.    Kellogg  v.  Fox  &  Minogue,  348. 

9.  The  defendant  took  a  job  of  finishing  a  church  at  a  certain  price. 
Afterwards,  the  plaintiff  and  defendant  agreed  to  go  on  together  and  do 
the  job,  each  working  himself,  and  the  work  of  each  to  offset  that  of  the 
other,  the  expense  of  materials,  and  of  other  help,  to  be  deducted  from 
the  contract  price,  and  the  balance  divided  equally  between  them.  They 
went  on  and  did  the  job  accordingly,  and  the  plaintiff  worked  thereon 
thirty  days  more  than  the  defendant  Held,  that  the  parties  were  not 
partners  as  between  themselves.    Hawkins  v.  Mclntyre^  496. 

10.  Held,  also,  that  assumpsit  would  lie  to  recover  what  the  defendant 
had  received  on  the  job  more  than  his  share,  and  that  the  plaintiff  was 
entitled  to  have  his  extra  work  reckoned,  in  determining  how  much  he 
was  entitled  to  receive  according  to  the  agreement.    26. 

PAUPER. 

1.  If  a  person  takes  a  pauper,  chargeable  upon  any  town,  out  of  said 
town,  under  an  arrangement  with,  or  by  the  consent  of,  the  overseer  of 
the  poor  of  such  town,  he  will  not  be  liable  under  §31,  eh.  20,  of  the 
Gen.  Stat  for  returning  said  pauper  to  the  town  from  which  he  took  him, 
before  said  pauper  had  become  chargeable  to  any  other  town.  8L  Jokna- 
bury  V.  Qoodenough,  44  Vt  662. 
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2.  If  a  husband,  having  no  settiement  in  this  state,  abandon  his  wife, 
she  is  remitted  to  her  settlement  before  marriage.  Winhall  v.  Land- 
grove^  376. 

3.  An  officer's  return  on  a  warning  against  S.  and  four  others,  as  fol- 
lows: *^  Bennington,  ss.  Landgrove,  Februai-y  17,  1815.  Then  served 
this  precept  by  leaving  a  true  copy  of  the  same  in  the  hands  of  the 
within  named  S.    [Signed]    D.  W.,  Constable,"  held,  bad.    lb. 

4.  Where  a  husband  abandoned  his  wife,  owning  an  interest  not  free- 
hold, in  lands  which  yielded  but  a  small  part  of  what  was  necessary  for 
her  support,  it  was  held,  that  she  could  become  legally  chargeable  as  a 
pauper,  and  liable  to  removal.    lb. 

5.  The  complaint  for  an  order  of  removal  was  against  C,  late  of  G., 
and  W.  and  her  children,  late  of  the  defendant  town.  The  order  ap- 
pealed from  was  only  for  the  removal  of  W.,  with  her  family  and  effects, 
and  C.  was  not  named  therein.  Held,  that  the  joinder  of  C.  in  the  com- 
plaint was  no  cause  for  quashing  saii  order.     Wvidham  v.  Cheater,  459. 

6.  An  order  of  removal  of  a  pauper,  ^^  her  family  and  effects,"  is  suffi- 
cient The  order  need  not  set  forth  the  names  of  the  different  persons 
constituting  the  pauper's  family,  any  more  than  it  need  particularize  the 
different  articles  of  the  pauper's  effects,    lb. 

PAYMENT. 

1.  The  plaintiff  voluntarily,  and  without  the  request  of  the  defend- 
ant, paid  taxes  assessed  on  real  estate  in  the  possession  of  the  defendant, 
who  had  the  equitable  title  thereto,  but  the  legal  title  of  which  was  in 
the  plaintiff,  who  claimed  to  own  the  equitable  title  also,  and  denied  the 
title  of  the  defendant,  and  her  right  of  possession.  Held,  that  the  plain- 
tiff could  not  recover  of  the  defendant  for-  the  money  thus  paid.  Bryant 
V.  Clark,  483. 

See  Taxes,  4;  Intoxicating  Liquor,  3. 

PLEADING. 

1.  The  notice  of  special  matter  alleged  a  submission  to  arbitration 
of  the  matter  in  controversy  in  this  suit,  after  the  commencement  thereof, 
and  the  publication  of  an  award,  but  only  alleged  that  the  award  ^^  was 
to  the  effect  that  the  defendant  was  not  liable  to  pay  to  the  plaintiff  any 
damage  for  the  injury  complained  of."  HeUt,  that  the  notice  was  suffi- 
cient upon  its  face,  and,  the  award  not  being  shown  to  the  court,  it  must 
be  presumed  that  the  award  produced  in  evidence  was  in  substance  the 
same  as  the  one  described  in  the  notice.    Edwards  v.  HarringUmy  63. 
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2.  The  declaration  alleged  that  the  defendant  entered  upon  the  land 
of  the  plaintiff,  and  then  and  there,  without  leave  or  license  of  the  plain- 
ti£^  cut  down  and  carried  away  the  trees  of  the  plaintiff,  of  the  value  of 
fifteen  dollars,  then  standing  and  growing  upon  said  land,  contrary  to 
the  form  and  force  of  the  statute  in  such  case  made  and  provided,  and  to 
the  damage  of  the  plaintiff,  fifly  dollars.  Hdd^  that  in  reference  to  the 
question  of  Jurisdiction,  the  action  must  be  regarded  as  an  action  of  tres- 
pass on  the  freehold;  but  that  the  declaration  did  not  sufficiently  count 
upon  the  statute  to  make  it  an  action  founded  upon  the  statute  aforesaid. 
Montgomery  v.  Edwards,  76. 

3.  When  several  acts  of  violence  to  a  person  are  committed  within  a 
short  space  of  time,  and  at  places  a  little  distant  from  each  other,  and 
they  are  so  connected  that  each,  to  some  extent,  characterizes  the  oth- 
ers, they,  together,  constitute  a  series  of  assaults  and  batteries,  which 
may  be  declared  for  in  one  count,  with  proper  allegations.  Earl  A  wife 
V.  Tij^er,  276. 

4.  However  it  may  have  been  at  common  law,  by  §9,  ch.  33,  of  the 
Gen.  Stat,  the  writ  and  declaration  are  blended  and  made  one  instru- 
ment; and  in  pleading,  the  writ  may  be  referred  to,  to  help  out  a  defec- 
tive averment,  or  the  want  of  a  material  averment,  in  the  declaration. 
Ckureh  &  wife  v.  fVeetmineter,  380. 

See  Divorce,  2;  Practice,  1. 

PRACTICE. 

1.  In  an  action  under  the  statute  for  unduly  transporting  a  pauper 
into  a  town,  it  is  necessary  for  the  plaintiff  to  aver  who  Jie  person  was 
that  was  transported,  that  the  defendant  may  know  the  particular  charge 
he  is  to  answer  to;  and  this  averment  must  be  substantially  proved. 
Whenever  an  objection  of  this  kind  is  made,  it  may  be  replied  that  the 
description  given  is  the  one  by  which  the  party  is  generally  known;  and 
if  this  issue  is  found  in  favor  of  the  description  given,  it  is  good,  even 
though  the  legal  name  of  the  person  may  be  different  from  the  descrip- 
tion given.    St.  Johnabwry  v.  OoodenougJi,  44  Y t  662. 

2.  It  is  the  duty  of  the  court  to  submit  to  the  jury  every  material 
issue  raised  by  the  evidence  in  the  case.    Andrews,  admW,  v.  MoreUAon,  1. 

3.  If  there  is  any  evidence  tending  to  show  that  the  parties  to  a  con- 
tract might  have  understood  it  in  a  particular  way,  it  is  not  error  for 
the  court,  but  rather  their  4uty,  to  submit  it  to  the  jury  to  find  whether 
they  did  so  understand  it.    lb. 

4.  The  plaintiff  is  not  precluded  by  his  specification  from  recovering 
upon  a  cause  of  action  not  included  therein,  but  which  is  declared  upon. 
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and  would  be  proper  matter  for  specification,  and  grew  out  of  the  sub- 
ject-matter of  the  specification  actually  filed,  if  the  defendant  admits  such 
cause  of  action  on  trial.     Oreenwood  v.  Smith,  87. 

6.  In  cases  tried  by  the  court  in  the  county  court,  when  the  fieusts  are 
found  by  that  court,  it  is  the  common  practice  of  the  supreme  court,  if 
the  Judgment  of  the  county  court  is  jeyersed,  to  proceed  and  render 
such  final  judgment  as  the  facts  warrant    8mUh  v.  HiU  et  dU.  90. 

6.  A  question  once  decided  in  a  case,  is  not  open  for  revision  in  the 
same  case.    Bovxm  v.  Statt  Bank  et  aU.  160. 

7.  The  plaintiff  procured  an  amendment  of  his  writ  on  the  last  day 
of  the  second  term.  Within  thirty  days  thereafter,  the  defendant  filed 
his  motion  to  dismiss  the  action  for  causes  arising  from  the  amendment 
At  the  next  term  thereafter,  the  court  entertained  said  motion,  and  dis- 
missed the  action.  Held,  that  the  entertaining  of  said  motion  was  not 
error.    JBum*  v.  First  National  Bank  of  8U  Albans,  269. 

8.  It  is  the  province  of  the  court  to  instruct  the  jury  as  to  the  true 
light  in  which,  under  the  law,  the  materials  of  evidence  are  to  be  con- 
sidered and  used;  and,  when  some  question  arises  on  the  subject,  the 
court  may  lawfully  state  to  the  jury  their  impressions  and  understand- 
ing of  how  a  witness  meant  to  be  understood,  and  indicate  how  such 
impressions  and  understanding  were  derived;  especially  when  the  court 
tell  the  jury  that  it  is  all  a  matter  of  fact  for  them  to  determine  upon  the 
testimony.    Missisquoi  Bank  v.  Evarts,  293. 

9.  It  is  error  for  the  court  to  have  any  communication  with  the  jury 
after  a  case  has  been  submitted  to  them,  and  while  they  have  it  under 
consideration,  except  in  open  court    State  v.  Patterson,  308. 

10.  It  is  also  error  for  the  court  to  fbrnish  the  jury  a  copy  of  the  stat- 
utes of  the  state,  while  they  are  out  of  court  deliberating  upon  their  ver^ 
diet,  that  they  may  read  certain  provisions,  designated  by  the  court, 
touching  the  case  under  consideration.    Ib> 

11.  No  questions  of  law  can  be  raised  in  the  supreme  court  upon  an 
auditor's  report,  except  those  arising  either  upon  the  facts  reported  by 
the  auditor,  or  found  and  placed  upon  the  record  by  the  county  court 
Hunt  &  Little  v.  Haynes,  346. 

12.  When  a  judgment  is  more  favorable  to  a  party  than  he  is  entitled 
to  have  it,  he  cannot  have  it  reversed  on  his  own  exceptions;  and,  it  not 
being  opened  on  his  exceptions,  the  other  party,  who  does  not  except,  is 
not  entitled  to  have  it  corrected  in  his  favor.  Ertoin  A  MeKeisey  v. 
Stafford,  390. 

76 
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13.  The  defendants  were  partners,  and  as  such,  were  sued.  There 
was  no  personal  service  of  the  writ  on  the  defendant  L.,  who  resided 
out  of  the  state,  and  had  no  knowledge  of  the  suit  until  after  judgment 
was  rendered  therein;  but  the  defendant  T.,  who  resided  in  the  state, 
and  had  the  management  of  the  partnership  business,  was  personally 
served,  and  employed  counsel  to  appear  for  both  defendants,  who  ap- 
peared accordingly,  and  consented  to  judgment  against  both  defendants 
which  was  rendered,  and  execution  issued.  At  the  next  term,  said  Judg- 
ment was  sued.  At  a  subsequent  term,  the  court,  on  motion  of  L.  for 
that  purpose,  vacated  said  judgment  as  to  L.,  and  ordered  the  case 
brought  forward  upon  the  docket  for  trial.  Held^  that  the  court  had  the 
legal  power  so  to  do.    Franks  v.  Loekey  et  al,  396. 

14.  When  objection  is  made  to  the  admission  of  testimony  before  an 
auditor,  but  no  special  exception  to  the  ruling  is  died  in  the  county  court, 
no  question  can  be  raised  thereon,  revisable  in  the  supreme  court. 
Qibba  v.  /Sleeper,  409. 

15.  If  the  charge  be  as  favorable  to  a  party  as  he  has  a  right  to  have 
it,  he  cannot  except  to  it,  although  not  strictly  correct.  Bates  v.  Hharonj 
474. 

16.  If  a  defendant  claims  judgment  on  the  ground  that  he  has  proved 
a  plea  which  is  insufEicient  in  law  as  a  defense,  he  must,  at  least,  prove 
as  tar  as  he  does  allege.    Bryant  v.  Pemher,  487. 

'  17.  Exceptions  do  not  lie  to  the  decisions  of  the  county  court  in  pro- 
ceedings under  the  act  entitled,  '^  An  act  for  the  relief  of  the  fomOies  of 
insane  persons,^^  approved  November  10,  1870.  It  is  only  when  that 
court  exercises  its  jurisdiction,  substantially,  according  to  the  course  of 
the  common  law,  that  exceptions  lie  to  its  decisions.  SUles  v.  Windsor 
620.  • 

See  Replbyik,  1. 

PRINCIPAL  AND  SURETY. 

1.  The  plaintiff  and  M.,  partners,  agreed  between  themselves  that  M. 
•  should  pay  the  defendant  for  a  pair  of  oxen  which  they  had  purchased 
of  him.  M.  accordingly  sent  his  note  to  the  defendant  in  payment  for 
the  oxen,  but  the  defendant  refused  to  accept  it,  and  demanded  and  re* 
ceived  payment  of  the  plaintiff.  It  was  then  agreed  between  the  plain- 
tiff and  defendant  that  the  defendant  shc^ild  hold  M.'s  note,  and  not  let 
it  be  known  that  he  had  received  payment  for  the  oxen,  and  if  M.  ever 
paid  any  thing  on  it,  he  should  pay  it  to  the  plaintiff.  M.  subsequently 
paid  985  on  the  note,  not  knowing  that  the  defendant  had  received  pay- 
ment for  the  oxen.    Held,  that  the  plaintiff  was  merely  surety  for  IL, 
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and,  as  such,  became  entitled  by  subrog&tion  fo  all  the  securities  and 
avails  of  securities  received  by  the  defendant;  that  the  defendant  held 
M.'s  note  as  security;  and  that  the  money  paid  thereon  belonged  to  the 
plaintiff.    Field  v.  HcmUlUm,  35. 

2.  Where  several  sign  a  promissory  note,  and  one  of  them  is  the  real 
principal,  the  others,  inter  aease^  are,  prima  fade^  sureties  of  the  princi- 
pal, and  co-sureties  of  each  other,  and  the  burden  of  proof  is  on  the 
party  alleging  the  contrary.    Flanagan  A  Adams  v.  Post,  246. 

3.  A  security  fcom  a  principal  to  one  surety,  enures,  by  operation  of 
law,  equally  to  the  benefit  of  a  co-surety.    Ih. 

4.  If  ^  principal  procure  one  to  sign  a  note  with  him  as  surety,  upon 
the  representation  that  the  money  raised  thereon  shall  be  paid  upon 
debts  where  the  surety  is  already  holden  for  him,  a  co-surety  is  not 
affected  by  such  a  representation  when  the  money  thus  raised  is  paid  on 
a  debt  where  he  is  sole  surety  for  the  principal,  unless  he  had  knowledge 
of  such  representation.    26. 

5.  M.,  as  principal,  and  A.  F.,  and  P.,  as  sureties,  executed  a  prom- 
issory note  to  raise  money  to  pay  a  note  on  which  P.  was  sole  surety  of 
M.,  and  the  note  was  delivered  to  P.  to  get  discounted.  P.,  before  get- 
ting the  note  discounted,  and  on  the  faith  of  it,  paid  the  debt  on  which 
he  was  sole  surety,  out  of  his  own  funds.  Held,  that  P.  was  not  then 
bound  to  cancel  the  note,  or  surrender  it  to  his  co-sureties.    26. 

PRIVITY  OF  ESTATE.    See  Wiixs,  5. 

PROCESS.    See  Pleading,  4. 

PROMISSORY  NOTES.    See  Pabtnershif,  1, 3, 4;  Sai.b,  11. 

RECEIPTOR.  , 

1.  A  receiptor  of  property  attached  on  mesne  process,  is  not  liable  on 
his  receipt,  when  the  property  has  perished  without  fault  for  which  he  is 
responsible.    Ide  v.  Fassett,  66. 

2.  The  plaintiff  attached  ten  swarms  of  bees,  and  the  defendant  re- 
ceipted them,  but  no  mention  was  made,  either  in  the  attachment  or  the 
receipt,  of  the  hives  in  which  they  were.  Heldj  that  the  defendant  was 
not  liable  for  the  hives  under  his  receipt.    26. 

REPLEVIN. 

1.  The  writ  in  this  case,  which  was  replevin  for  goods  attached,  did 
not  requjirp  the  officer  to  take  a  bond  conditioned  for  a  return  of  the 
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property,  aa  well  as  for  the  proeecution  of  the  replevin  to  effect  and  the 
payment  of  costs  and  damages,  and  the  hond  returned  was  signed  hy  the 
plaintiff  only.  Held,  that  these  irregularities  did  not  make  the  pro- 
ceedii^gs  so  void  that  the  court  had  no  jurisdiction  of  the  parties  and  of 
the  suhject-matter  of  the  suit,  and  that  the  defendant  waived  them  by 
omitting  to  take  advantage  thereof  within  the  time  limited  for  filing  dil- 
atory pleas,  and,  also,  by  pleading  to  the  merits.  Tripp  et  dU.  v.  Hcwe^ 
528. 

SALE. 

1.  H.  bought  a  stage-wagon  of  B.,  upon  condition  that  it  should 
•remain  B/s  till  paid  for.  The  plaintiff  repaired  it  for  H.  by  supplying 
new  wheels  and  putting  in  new  iron  axles.  H.  wrongfully  took  it  from 
the  plaintiff's  possession  without  paying  for  repairs.  A  few  days  there- 
after, the  plaintiff  took  H.'s  note  for  the  repairs,  with  an  agreement  that 
the  '^running  part"  of  said  wa^ron  should  remain  hip  till  said  note  was 
paid.  H.  never  paid  B.  for  the  wagon,  but  the  plaintiff  knew  nothing 
of  B.'s  claim.  B.,  knowing  the  wagon  had  been  repaired,  but  not 
knowing  by  whom,  took  it  back  from  H.  and  sold  it  to  the  defendant,  who 
knew  nothing  of  the  plaintiff's  claim  till  long  atter  his  purchase.  HelcL, 
that  the  plaintiff  could  maintain  trover  for  said  wheels  and  axles.  Clark 
V.  WelU,  4. 

2.  The  conditional  vendor  of  personal  property  can  recover  for 
injury  thereto,  although  not  entitled  to  the  possession  thereof  at  the 
time  of  the  injury.    Kent  v.  Buck,  18. 

3.  When  any  thing  remains  to  be  done  by  either,  or  both  the  parties 
to  a  contract  of  sale,  before  delivery,  the  title  does  not  pass.  Oihbs  v. 
BefT^amin,  124. 

4.  So  inflexible  is  this  rule,  that  when  the  property  has  been  deliv- 
ered, if  any  thing  remains  to  be  done  by  the  terms  of  the  contract 
before  the  sale  is  complete,  the  title  to  the  property  still  remains  in  the 
vendor.    The  contract  must  be  executed,  to  effect  a  complete  sale.    lb. 

6.  The  conditional  vendee  of  personal  property  had  no  attachable 
interest  therein  under  the  statute  of  1854,  No.  12,  when  none  of  the  pur- 
chase-money thereof  had  been  paid  by  him.  Barbett,  J.  Bawan  v. 
State  Bank  et  ale.  160. 

6.  The  assignment  of  a  bill  of  lading  as  collateral  security,  conveys 
title  to  the  cargo.     TUdea  v.  Minor  et  cUa.  196. 

7.  The  rule  that  the  breach  of  an  express  warranty  does  not,  in  the 
absence  of  fraud,  entitle  the  purchaser  to  rescind  the  contract  of  sale, 
considered  and  re-aflirmed.    Matteeon  v.  HoU  db  Hawkim,  336. 
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8.  A  purchaser  may  rescind  the  contract  for  firaud;  but  the  right  to 
rescind  must  be  exercised  at  the  earliest  practicable  moment  after  dis- 
covery of  the  ground  therefor.    Matteaan  v.  Holt  &  Hawkins,  336. 

9.  The  defendant  pufchased  a  yoke  of  oxen  of  the  plaintiff,  which 
were  eight  years  old,  but  which  the  plaintiff  fraudulently  represented  to 
be  only  seven  years  old.  The  second  day  after  the  defendants  took  the 
oxen,  one  E.  informed  them  that,  in  his  opinion,  judging  from  their  ap- 
pearance, the  oxen  were  nine  years  old.  The  defendants  continued  to 
use  the  oxen  five  days  after  that,  when  they  returned  them  to  the  plain- 
tiff, and  notified  him  that  they  were  not  as  represented;  but  the  plain- 
tiff refiised  to  receive  them.  Held,  that  the  defendants  exercised  their 
right  of  rescission  within  a  reasonable  time.    lb. 

10.  If  one  sell  and  deliver  property  to  another,  absolutely,  and  the 
parties  subsequently  make  it  a  conditional  sale,  a  change  of  possession 
is  necessary,  to  protect  the  property  from  attachment  by  the  creditors 
of  the  vendee.     Wright  r.  Vaughn,  3&d. 

11.  It  is  no  defense  to  an  action  upon  a  note  given  for  the  price  of  a 
cow,  that  the  cow  was  worthless  at  the  time  of  the  sale,  if  the  sale  was 
without  fraud  or  warranty  on  the  part  of  the  vendor.    Bryant  v.  Pember, 

487. 

See  Chakcebt,  3,  7;  Partnership,  8;  Sheriff,  2. 

SELECTMEN.    8ee  Soldier's  Bounty,  6;  Towns,  1. 

SHERIFF. 

1.  It  has  long  been  settled  in  this  state,  that  an  officer  is  not  liable 
for  property  attached  by  him  on  mesne  process,  which  has  perished  with- 
out fault  for  which  he  is  liable.    Ide  v.  Fassett^  68. 

2.  The  plaintiffs  sold  and  delivered  a  wagon  to  one  M.  for  9120,  to  be 
theirs  till  paid  for.  The  defendant,  as  constable,  attached  the  same  as 
the  property  of  M.,  on  a  writ  in  favor  of  P.  &  Go.  against  him.  The 
wagon  was  stolen  from  the  defendant  within  three  days  after  the  attach- 
ment, and  never  afterwards  found.  At  the  time  of  the  at.t|ichment,  $60 
of  the  purchase  money  remained  unpaid.  Soon  after  the  attachment, 
the  plaintiffs  gave  notice  of  their  claim  to  the  defendant,  and  ufF,& 
Co.,  but  no  tender,  or  offer,  of  the  amount  unpaid,  was  ever  made  to  the 
plaintiffs.  Judgment  was  rendered  against  M.  in  said  suit,  and  execu- 
tion issued  within  thirty  days.  The  value  of  the  wagon  at  the  time  of 
the  attachment,  was  S05.  Held,  that  the  defendant  was  liable  iD» trover 
for  the  full  value  of  the  wagon,  and  could  not  discharge  himself  by  show- 
ing a  loss  thereof  without  his  fault    Duncans  v.  Stone^  118. 
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SOLDIER'S  BOUNTY. 

1.  The  books  and  records  in  the  office  of  the  adjutant  general  of  the 
state,  and  not  the  date  of  muster-in,  control  as  to  who  apply  on  the  quota 
of  a  town  under  a  given  call,  so  as  to  entitle  them  to  a  bounty  under  the 
vote  of  the  town  to  pay  a  bounty  to  those  who  should  enlist  and  be  cred- 
ited to  the  town  on  their  quota  under  such  call.  Vtde  BuckUn  v.  Sud^ 
bury,  43  Vt  700.    8palding  v.  Waitafleld,  20. 

2.  Under  an  open  offer  by  vote  of  a  town  to  pay  bounties  to  those 
who  enlist  and  are  mustered  into  service  to  fill  the  quota  of  the  town 
under  a  certain  call,  they  who  first  accept  the  offer,  and  comply  with  its 
terms,  in  number  sufficient  to  fill  the  quota,  exhaust  it;  and  the  true 
date  of  muster,  and  not  the  date  of  the  muster-roll,  governs  as  to  who  sea- 
sonably comply  with  the  offer,  to  entitle  them  to  the  bounty.  Hunhina 
V.  Johnson^  131. 

3.  The  books  apd  records  in  the  office  of  the  adjutant  general  of  the 
state,  and  not  the  date  of  muster-in,  control  as  to  who  are  entitled  to 
bounty  under  a  vote  of  a  town  to  pay  a  bounty  to  those  who  should  ap- 
ply on  a  quota  under  a  given  call.  Vide  Bucldin  v.  Sudbury^  43  Yt.  700* 
Moore  v.  Warren^  199. 

4.  The  defendant  town  voted  to  pay  a  bounty  of  $300  to  each  man 
who  had  enlisted,  or  should  enlist,  into  the  old  regiments,  to  fill  the 
quota  of  the  town  under  a  given  call.  The  plaintiff  enlisted  into  a  new 
regiment,  but  was  actually  applied  on  the  quota  named  in  the  vote. 
Held,  that  he  could  not  recover  the  bounty.    Carley  v.  HighgcUe,  273. 

5.  Heild^  also,  that  an  intention  on  the  part  of  the  plaintiff  to  comply 
with  the  offer  made  by  said  vote,  was  not  a  compUance;  and  that  the  se- 
lectmen of  the  town  could  not  make  a  different  contract,  or  waive  a  ma- 
terial condition  in  the  offer  of  the  town.  *  lb, 

6.  The  defendant  authorized  its  selectmen  to  offer  a  bounty  of  $225 
to  each  volunteer,  to  fill  its  quota  under  a  certain  call.  Afterwards,  the 
orderly  sergeant  of  the  plaintiff's  company  in  the  field,  wrote  to  B.,  one 
of  the  defendant's  selectmen,  in  behalf  of  O.,  a  member  of  the  same 
company,  inquiring  what  bounty  the  town  would  pay  for  volunteers* 
and  B.  replied  that  the  town  would  pay  8250.  The  plaintiff  heard  B.'s 
letterhead  in  presence  of  his  company,  and,  relying  upon  the  statements 
thereof,  and  expecting  to  receive  the  bounty,  re-enlisted  to  the  credit  of 
the  defendant,  reserving  the  right,  and  having  the  privilege,  of  changing 
his  credit  to  any  other  town,  before  muster.  Before  muster,  the  plain- 
tiff, learning  that  the  town  of  S.  was  paying  a  larger  bounty,  directed 
the  proper  officer  to  change  his  credit  to  S.,  which  was  never  done;  but 
the  plaintiff  served  till  the  close  of  the  war,  supposing  he  was  credited 
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to  S.  The  plaintiff  gave  the  defendant  no  notice  of  his  enlistment  to  its 
credit,  until  after  his  discharge;  hut  the  defendant  had  the  heneflt  of  his 
credit  HM^  that  the  foregoing  facts  tended  to  show  a  contract  between 
the  plaintiff  and  the  defendant    Chandler  v.  Bristol,  S30. 

7.  Heldy  also,  that  the  plaintiff's  attempt  to  get  his  credit  changed  as 
aforesaid,  did  not  prejudice  his  right  of  recovery  against  the  defendant 
26. 

8.  Heldy  also,  that  the  fact  that  the  ^'  defendant  received  the  benefit 
of  the  plaintiff's  credit," — in  the  absence  of  any  evidence  that  he  applied 
on  any  other  quota,  or  that  the  town  had  another  quota,— tended  to  show 
that  he  applied  on  the  quota  named  in  said  vote.    ib. 

9.  Heid,  also,  that  if  the  town  suffered  no  damage  for  want  of  earlier 
notice  of  the  plaintiff's  eulistment  to  its  credit,  earlier  notice  was  not 
necessary.    Ih. 

STATUTES. 

1.  The  provisions  of  No.  61,  of  the  acts  of  1867,  entitled,  ^  An  act  re- 
lating to  state  printing,"  which  relate  to  advertising  for  sealed  proposals 
for  said  printing,  are  mandatory.  Free  Press  Assodation  v.  Nichols  et 
ol.  7. 

2.  But  the  requirements  of  eaid  act,  which  relate  to  the  time  when 
said  sealed  proposals  must  be  deposited  in  the  office  of  the  secretary  of 
state,  were  not  intended  as  a  limitation  of  power  upon  the  part  of  the 
officers  therein  named  in  examining  and  acting  upon  proposals.    25. 

STATUTES  CONSTRUED,  EXPLAINED,  OR  CITED. 

1.  Gen.  Stat  ch.  20,  §31,  in  relation  to  TRANSPOBTiNa  Paupebs. 
at  Johnsbury  v.  Ooodenough,  44  Vt  662. 

2.  Acts  of  1867,  No.  61,  in  relation  to  State  Printing.  Free 
Press  Association  v.  Nichols  etal7. 

3.  Gen.  Stat,  ch.  24,  §§64,  65,  44,  in  relation  to  Highways  and 
Bridges.  Drown  et  als.  v.  Barton  et  cds.  38;  Jamaica  v.  Wardsboro  and 
Taumshend,  416;  Moore  et  als,  v.  Chester ,  603. 

4.  Acts  of  1866,  No.  39,  in  relation  to  Articles  Exempt  from 
Attachment  and  Execution.     Webster  v.  Omey  40. 

5.  Gen.  Stat  ch.  113,  §51,  in  relation  to  Treble  Damages.  MonP- 
gommry  v.  Edwards^  75. 
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6.  Gen.  Stat,  ch.  36,  §24,  in  relation  to  Witnesses.  Boberts,  adm^r, 
y.  Lund,  82. 

7.  Gen.  Stat.  ch.  15,  §12,  in  relation  to  Wabnino  Town  Mbbtings. 
Allen  V.  BwUngUm,  202. 

a  Gen.  Stat  ch.  28,  §§17,  26,  in  relation  to  Bailboads.  Austin  et 
als.  V.  Rutland  R.  B,  Co,  et  ala.  215. 

9.  Acts  of  1865,  No.  184,  in  relation  to  the  Protection  of  Deeb. 
StaU  V.  Norton,  268. 

10.  Gen.  Stat  ch.  33,  §9,  in  relation  to  Process.  Chwrck  &  wife  v. 
WtsiminBter,  380. 

11.  Acts  of  1864,  No.  74,  in  relation  to  Repairing  Highways 
AND  Bridges.    StockweU  v.  DummersUm,  443. 

12.  Gen.  Stat  ch.  52,  §§10, 12,  in  relation  to  the  SxmviYORSHiP  of 
Actions.    WinhaU  v.  Sawyer's  Estate,  466. 

13.  Acts  of  1870,  No.  33,  in  relation  to  the  Bbusp  of  the  Fami- 
Lixs  OF  Insane  Persons.    Stiles  v.  Windsor,  520. 

SUB8CBIPTI0N. 

1.  On  the  19th  of  January,  1869,  the  defendant,  a  resident  of  Mont- 
pelier,  subscribed  for  100  shares  of  the  capital  stock  of  the  plaintiff  cor- 
poration, of  SlOO  each.  At  a  legal  meeting  of  the  commissioners  of 
said  corporation,  of  whom  the  defendant  was  one,  held  December  20, 
1869,  the  defendant,  in  presence  of  said  commissioners,  annexed  the 
following  written  condition  •to  his  subscription:  ^^ Condition  that  good 
and  responsible  individuals  in  Montpelier  subscribe  fifty  thousand  dollars 
within  one  year  from  above  date,  and  a  list  of  subscribers,  and  amount 
of  each,  given  me  January  19, 1870.''  Held,  that  the  true  meaning  of 
said  condition  was,  that  the  amount  of  the  defendant's  subscription  was 
to  be  counted  towards  the  950,000  named  therein.  Montpelier  Jb  WeiUs 
Biver  B.  B.  Co.  v.  Langdon,  137. 

2..  At  said  meeting,  after  the  condition  Was  annexed  as  aforesaid,  the 
defendant  agreed  that,  if  the  plaintiff  would  procure  $40,000  of  subscrip- 
tions from  individuals  in  Montpelier,  it  should  be  a  compliance  with  said 
condition;  and  thereupon  said  commissioners  accepted  the  defendant-s 
subscription,  with  said  condition  annexed  thereto.  The  plaintiff  there- 
afterwards,  and  before  the  time  mentioned  in  said  condition,  relying 
upon  the  defendant's  subscription  and  his  said  agreement,  at  great 
trouble  and  expense,  procured  from  good  and  responsible  individuals  in 
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Montpelier,  subscriptions  to  the  amount  of  S40,700,  besides  the  defend- 
ant's subscription,  whereof  the  defendant  was  duly  notified.  ITeld,  that 
the  defendant  was  thereby  estopped  from  claiming  that  by  the  terms  of 
said  condition  the  amount  of  his  subscription  was  not  embraced  in  said 
sum  of  $60,000.    Montpelier  Sb  TTeZte  Biver  R.  B,  Co.  v  Langdon. 

TAXES. 

1.  Under  the  following  article  in  the  warning  of  a  city  meeting,  viz: 
".  To  vote  upon  the  question  of  raising  money  by  tax,  or  otherwise,  to 
meet  the  accruing  expenses  of  the  city  government,  and  for  school  pur- 
poses, for  the  ensuing  year,"  it  was  held,  that  the  meeting  could  not 
legally  vote  a  tax,  or  authorize  the  mayor  to  borrow  money  on  the  credit 
of  the  city,  for  the  purpose  of  erecting  a  high-school  building.  AUen  v. 
BurUngUm^  202. 

2.  The  only  business  article  in  the  warning  of  a  city  meeting,  held 
March  19,  1866,  was  in  these  words:  ^*To  vote  whether  the  city  will 
authorize  the  city  council  to  pledge  the  credit  of  the  city  to  an  amount 
not  exceeding  $150,000,  payable  in  not  less  than  20  years,  with  interest 
at  six  per  cent  per  annum,  to  provide  a  supply  of  water  for  the  use  of 
the  <5ity."  The  meeting  voted,  in  the  language  of  the  warning,  to 
authorize  the  city  council  to  pledge  the  credit  of  the  city  for  the  purpose 
therein  named;  and  also  voted  to  authorize  the  city  council  to  annually 
assess  upon  the  grand  list  of  the  city,  in  addition  to  certain  other  rates 
and  taxes,  a  tax  of  ten  per  cent,  to  be  invested  as  a  sinking-fund,  and  to 
be  applied  in  extinguishment  of  said  water  debt  Held^  that  said  last 
named  vote  was  void,  and  a  tax  assessed  thereunder  on  the  grand  list  of 
1869,  illegal,    ib. 

3.  field,  that  said  tax  was  also  illegal,  because  not  assessed  upon  the 
grand  list  of  1866.    Ih. 

4.  If  one  pays  a  tax  assessed  against  him,  under  protest,  to  save  his 
property  from  distress,  and  himself  from  a  penalty  and  costs,  it  is  not 
such  a  voluntary  payment  as  to  preclude  him  from  recovering  back  the 
tax  so  paid,  if  illegal,  although  no  warrant  may  have  issued  for  its 
collection.    15. 

TENANTS  FOR  LIPE. 

1.  Tenants  for  life  cannot  make  partition  of  the  estate,  binding  upon 
those  entitled  in  remainder.  AusUn  et  ais.  v.  Buikmd  B.  B.  Co.  et  aU. 
216.    ^ 

TOWNS. 

1.    One  selectman  cannot  bind  the  town  by  a  contract  made  by  him 
without  the  knowledge  or  consent  of  the  other  selectmen.    HwMtm  v. 
JohnBoUy  181. 
76 
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2.  Neither  can  the  town  be  bound  by  such  contract  by  estoppel,  any 
more  than  by  the  proper  vigor  of  the  conlract  itself.  Hunkins  y.  John- 
son, 131. 

S.  The  plaintid's  selectmen  laid  out  a  highway,  mostly  upon  the 
defendant's  land,  and  principally  for  his  benefit,  and  agreed  with  him 
that  he  should  waive  land  damages,  build  the  road,  and  keep  it  in  repair 
while  he  lived  where  Jie  then  did,  and  that  the  town  should  remit  all 
taxes  assessed  against  him  for  the  purpose  of  repairing  highways,  so 
long  as  he  kept  said  road  in  repair  as  aforesaid.  The  defendant  per- 
formed his  part  of  said  agreement,  and  kept  said  road  in  repair  twelve 
years.  The  plaintiff  recognized  said  agreement,  and  received  the  benefit 
of  the  defendant's  performance  thereof  HM,  that  the  plaintiff  thereby 
became  bound  by  said  agreement,  whether  the  selectmen  had  authority 
to  make  it  in  the  first  instance  or  not    Mount  Holly  v.  Bu8U>eU^  354. 

TRESPASS. 

1.  In  an  action  of  trespass  for  fidse  imprisonment,  an  officer  cannot 
Justify  under  an  execution  regular  upon  its  face,  where  he  commits  the 
debtor  in  a  different  county  from  the  one  in  which  the  arrest  is  made, 
when  there  is  a  legal  jail  in  the  latter  county,  although  the  commitment 
be  made  in  the  county  commanded  in  the  execution.  Clayton  v.  8eoU  et 
afo.  386. 

TROVER. 

1.  On  the  occasion  of  a  deinand  by  the  plaintiff,  an  attaching  officer, 
of  property  receipted  by  the  defendant,  it  was  agreed  that  the  defendant 
should  deliver  the  property  to  the  plaintiff  at  a  time  and  place  of  sale  to 
be  appointed  by  the  plaintiff.  The  plaintiff  did  not  make  such  appoint- 
ment, but,  without  making  any  further  demand,  sued  the  defendant  on 
his  receipt.    HM,  that  he  could  not  recover.    Ide  v.  FoMeCt,  68. 

TRCrSTEE  PROCESS. 

1.  H.  &  B.  sold  the  defendant  a  threshing-machine,  to  be  theirs  till 
paid  for.  The  defendant  took  possession  thereof  and  paid  part  of  the 
purchase-money,  when  H.  &  B.,  not  having  a  recorded  Hen  thereon, 
took  the  machine  into  their  possession,  with  the  defendant's  consent,  for 
the  purpose  of  perfecting  their  lien.  While  thus  in  their  possession,  C, 
at  the  defendant's  request,  and  professedly  and  ostensibly  in  his  interest, 
and  for  his  benefit,  purchased  H.  &  B.'s  interest  in  said  machine,  and 
took  possession  thereof  knowing  that  the  defendant  had  paid  part  of  jthe 
purchase-money.  G.  did  not  expressly  agree  to  buy  the  machine  for  the 
defendant,  or  to  let  him  have  it  and  take  a  lien  thereon,  or  to  pay  him 
what  he  had  paid  towards  it;  but  the  defendant  supposed,  and  had  a 
right  to  suppose,  that  C.  was  buying  it  for  him,  and  was  to  let  him  have 
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it  to  run,  and  give  him  a  chance  to  pay  for  it.  But  C.  reftised  to*  let  him 
have  it  to  run,  or  to  pay  him  what  he  had  paid  towards  it,  and  denied 
that  he  had  any  interest  in  it.  Heldj  that  G.  could  not  he  held  charge- 
able as  trustee  of  the  defendant.    Smith  v.  Sharpe  A  2V.  546. 

VOLUNTARY  PAYMENT.    8u  Payment,  1;  Taxks,  4. 
WILLS. 

1.  The  rule  that  the  marriage  of  a  woman  revoked  a  will  made  by  her 
before  marriage,  rested  for  its  reason  on  the  fact  that,  by  virtue  of  the 
husband's  marital  rights,  the  woman,  becoming  isotert,  became  thereby 
disabled  to  dispose  of  the  property  named  in  the  will, — the  will  ceased  to 
be  ambulatory.  Hence,  where  a  /em«  ao2e  made  a. will,  and  married,  and 
a  considerable  portion  of  the  property  dispo«ed  of  by  the  will,  remained 
in  her,  unaffected  upon  her  death  by  any  marital  rights  of  her  husband, 
who  survived  her,  it  was  htldL,  that  the  will  was  entitled  to  be  probated. 
Morion  «t  aU,  v.  Oyiion,  ExW^  145. 

2.  A  will  of  all  the  testator's  ^^  estate,  real  and  personal,"  will  not 
embrace  land  of  which  the  testator  was  in  possession  at  the  time  of  his 
death,  but  of  which  he  had  no  title  or  color  of  title.  Austin  et  ah.  v. 
EuOand  B.  B.  Co,  et  ofo.  215. 

3.  A  testator  willed  that  all  his  estate  be  equally  divided,  and  that 
his  two  daughters  each  have  a  life  estate  in  a  moiety  thereof— remainder 
to  their  heirs  forever.  HMy  that  on  the  termination  of  the  life  estates, 
the  heirs  of  each  took  a  moiety  in  remainder  in  fee.    lb, 

4.  HMy  also,  that  the  will  contemplated,  in  the  matter  of  determining 
the  rights  of  the  owners  of  the  successive  estates,  that  the  division  to 
be  made  should  be  such  as  the  law  provided  for,  unless  made  by  the  re- 
spective successive  owners.    Ih, 

5.  There  is  no  privity  between  one  in  possession  of  land  under  a 
will,  under  color  and  claim  of  only  a  life  estate,  and  on^  in  postession 
after  the  termination  of  the  life  estate,  under  the  same  will,  claiming  in 
remainder.  The  rnmainder-man  takes  from  the  testator,  not  from  the 
tenant  for  life.  Hence  the  possession  of  the  tenant  will  not  enure  to 
the  remainder-man.    Ih, 

6.  The  testator,  after  giving  a  legacy  to  his  wife,  gave  the  residue 
and  remainder  of  his  estate  to  his  son,  upon  condition  that^  if  ^'  I  should 
not  return  alive  from  the  journey  I  contemplate  making  liiis  summer  with 
my  wife,  there  is  to  be  paid  out  from  that  part  of  my  estate  that  is  here 
given  to  my  son,  *  *  to  H.,  the  mortgage  I  hold  against  L.  H.  *  * 
But  should  I  return,  and  during  my  life  make  over  said  mortgage  to  H., 
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my  Bon's  share  is  to  be  relieved  from  the  payment  of  said  legacy  "  to  H. 
The  testator  retamed  from  said  journey,  but  did  not  make  over  said 
mortgage  to  H.  The  whole  of  the  testator's  estate  was  not  sufficient  to 
pay  his  wife's  legacy.  HM^  that  said  mortgage  belonged  to  his  wife. 
Hanks  v.  Lathty  Ea^r,  343. 

WITNESS. 

1.  In  trover  for  certain  mortgage  notes,  brought  by  the  administrator 
of  the  wife  against  the  husband,  the  plaintiff's  testimony  tended  to 
prove  that  the  defendant  at  some  time  admitted  that  said  notes  belonged 
to  the  intestate.  HM^  that  the  defendant  was  not  a  competent  witness 
to  any  matter  that  occurred  prior  to  the  appointment  of  the  adminis- 
trator.   Boberti,  Adm^r,  v.  Xtmd,  82. 

2.  What  a  deceased  party  to  a  suit  testified  on  a  former  trial,  may  be 
shown,  by  competent  evidence,  on  a  subsequent  trial;  and  the  attorney 
of  such  party,  who  took  substantially  correct  minutes  of  the  testimony, 
and,  in  many  instances,  the  exact  language  of  the  party,  is  a  competent 
witness  for  that  purpose;  and  the  minutes  of  the  presiding  Judge  need 
not  be  produced,  or  their  non-production  accounted  for.  Earl  d  wffs  v. 
Tupper,  275. 

8.  On  a  petition  of  the  guardian  of  a  woman  for  a  decree  of  nullity 
of  a  marriage  between  her  and  one  P.,  deceased,  on  the  ground  that  her 
consent  to  the  marriage  was  obtained  by  force  and  fraud,  it  was  hM^ 
that  she  was  not  a  competent  witness.  Davis,  guardian^  v.  PlynunUkj 
492. 
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